
008 PROSECUTION AND PROGRESS. 
 (REV 6-27-02) (FA 10-23-02) (7-03) 
 

SUBARTICLE 8-1.1 (Page 71). The first paragraph is deleted and the following 
substituted: 
 
 8-1.1 General: Do not, sell, transfer, assign or otherwise dispose of the Contract or 
Contracts or any portion thereof, or of the right, title, or interest therein, without written consent 
of the Department. If the Contractor chooses to sublet any portion of the Contract, the Contractor 
must provide a written request to sublet work on the Certification of Sublet Work form developed 
by the Department for this purpose. With the Engineer’s acceptance of the request, the Contractor 
may sublet a portion of the work accordingly. The Contractor shall perform with his own 
organization work amounting to not less than 50% of the total Contract amount, less the total 
amount for those Contract items designated as “Specialty Work”. The Certification of Sublet 
Work request will be deemed acceptable by the Department, for purposes of the Department’s 
consent, unless the Engineer notifies the Contractor within 5 business days of receipt of the 
Certification of Sublet Work that the Department is not consenting to the requested subletting. 
 

SUBARTICLE 8-4.1 (Pages 74 and 75). The eighth paragraph is deleted and the 
following substituted: 
 
  Have a Certified Worksite Supervisor on site during all nighttime operations to 
ensure proper Maintenance of Traffic. 
 

ARTICLE 8-5 (Pages 76 and 77) is deleted and the following substituted: 
 
8-5 Qualifications of Contractor’s Personnel. 
 Provide competent, careful, and reliable superintendents, foremen, and workmen. Provide 
workmen with sufficient skill and experience to properly perform the work assigned to them. 
Provide workmen engaged on special work, or skilled work, such as bituminous courses or 
mixtures, concrete bases, pavements, or structures, or in any trade, with sufficient experience in 
such work to perform it properly and satisfactorily and to operate the equipment involved. 
Provide workmen that shall make due and proper effort to execute the work in the manner 
prescribed in the Contract Documents, or the Engineer may take action as prescribed below. 
 It is prohibited as a conflict of interest for a Contractor to subcontract with a Consultant 
to perform Contractor Quality Control when the Consultant is under contract with the Department 
to perform work on any project described in the Contractor’s Contract with the Department. Prior 
to approving a Consultant for Contractor Quality Control, the Contractor shall submit to the 
Department a Certificate from the proposed Consultant certifying that no conflict of interest 
exists. 
 Whenever the Engineer determines that any person employed by the Contractor is 
incompetent, unfaithful, intemperate, disorderly, or insubordinate, the Engineer will provide 
written notice and the Contractor shall discharge the person from the work. Do not employ any 
discharged person on the project without the written consent of the Engineer. If the Contractor 
fails to remove such person or persons, the Engineer may withhold all estimates that are or may 
become due, or suspend the work until the Contractor complies with such orders. Protect, defend, 
indemnify, and hold the Department, its agents, officials, and employees harmless from all 
claims, actions, or suite arising from such removal, discharge, or suspension of employees. 
 



ARTICLE 8-6 (Pages 77 and 78) is deleted and the following substituted: 
 
8-6 Temporary Suspension of Contractor’s Operations. 
 8-6.1 Authority to Suspend Contractor’s Operations: The Engineer has the authority 
to suspend the Contractor’s operations, wholly or in part. The Engineer will order such 
suspension in writing, giving in detail the reasons for the suspension. Contract Time will be 
charged during all suspensions of Contractor’s operations. The Department may grant an 
extension of Contract time in accordance with 8-7.3.2 when determined appropriate in the 
Department’s sole judgment. 
  No additional compensation nor a time extension will be paid or granted to the 
Contractor when the operations are suspended for the following reasons: 
   a. The Contractor fails to comply with the Contract Documents. 
   b. The Contractor fails to carry out orders given by the Engineer. 
   c. The Contractor causes conditions considered unfavorable for 
continuing the Work. 
  Immediately comply with any suspension order. Do not resume operations until 
authorized to do so by the Engineer in writing. Any operations performed by the Contractor, and 
otherwise constructed in conformance with the provisions of the Contract, after the issuance of 
the suspension order and prior to the Engineer’s authorization to resume operations will be at no 
cost to the Department. Further, failure to immediately comply with any suspension order will 
also constitute an act of default by the Contractor and is deemed sufficient basis in and of itself 
for the Department to declare the Contractor in default, in accordance with 8-9, with the 
exception that the Contractor will not have ten calendar days to correct the conditions for which 
the suspension was ordered. 
 8-6.2 Prolonged Suspensions: If the Engineer suspends the Contractor’s operations for 
an indefinite period, store all materials in such manner that they will not obstruct or impede the 
traveling public unnecessarily or become damaged in any way. Take every reasonable precaution 
to prevent damage to or deterioration of the work performed. Provide suitable drainage of the 
roadway by opening ditches, shoulder drains, etc., and provide any temporary structures 
necessary for public travel through the project. 
 8-6.3 Permission to Suspend Contractor’s Operations: Do not suspend operations or 
remove equipment or materials necessary for completing the work without obtaining the 
Engineer's written permission. Submit all requests for suspension of operations in writing to the 
Engineer, and identify specific dates to begin and end the suspension The Contractor is not 
entitled to any additional compensation for suspension of operations during such periods. 
 8-6.4 Suspension of Contractor’s Operations - Holidays: Unless the Contractor 
submits a written request to work on a holiday at least ten days in advance of the requested date 
and receives written approval from the Engineer, the Contractor shall not work on the following 
days: Martin Luther King, Jr. Day; Memorial Day; the Saturday and Sunday immediately 
preceding Memorial Day; Independence Day; Labor Day; the Friday, Saturday, and Sunday 
immediately preceding Labor Day; Veterans Day; Thanksgiving Day; the Friday, Saturday and 
Sunday immediately following Thanksgiving Day; and December 24 through January 2, 
inclusive. Contract Time will be charged during these holiday periods regardless of whether or 
not the Contractor’s operations have been suspended. The Contractor is not entitled to any 
additional compensation for suspension of operations during such holiday periods. 
  During such suspensions, remove all equipment and materials from the clear 
zone, except those required for the safety of the traveling public and retain sufficient personnel at 
the job site to properly meet the requirements of Sections 102 and 104. The Contractor is not 
entitled to any additional compensation for removal of equipment from clear zones or for 
compliance with Section 102 and Section 104 during such holiday periods. 
 



SUBARTICLE 8-7.3 (Pages 78-80) is deleted and the following substituted: 
 

8-7.3 Adjusting Contract Time: 
  8-7.3.1 Increased Work: The Department may grant an extension of Contract 
Time when it increases the Contract amount due to overruns in original Contract items, adds new 
work items, or provides for unforeseen work. The Department will base the consideration for 
granting an extension of Contract Time on the extent that the time normally required to complete 
the additional designated work delays the Contract completion schedule. 
  8-7.3.2 Contract Time Extensions: The Department may grant an extension of 
Contract Time when a controlling item of work is delayed by factors not reasonably anticipated 
or foreseeable at the time of bid. The Department may allow such extension of time only for 
delays occurring during the Contract Time period or authorized extensions of the Contract Time 
period. When failure by the Department to fulfill an obligation under the Contract results in 
delays to the controlling construction operations, the Department will consider such delays as a 
basis for granting a time extension to the Contract. Whenever the Engineer suspends the 
Contractor’s operations, as provided in 8-6, for reasons other than the fault of the Contractor, the 
Engineer will grant a time extension for any delay to a controlling item of work due to such 
suspension. The Department will not grant time extensions to the Contract for delays due to the 
fault or negligence of the Contractor. 
   The Department does not include an allowance for delays caused by the 
effects of inclement weather in establishing Contract Time. 
   The Department will grant time extensions, on a day for day basis, for 
delays caused only by the effects of rains or other inclement weather conditions or related adverse 
soil conditions prevent the Contractor from productively performing controlling items of work 
resulting in: 
    (1) The Contractor being unable to work at least 50% of the 
normal work day on pre-determined controlling work items due to adverse weather conditions; or 
    (2) The Contractor must make major repairs to work damaged by 
weather, provided that the damage is not attributable to the Contractor’s failure to perform or 
neglect; and provided that the Contractor was unable to work at least 50% of the normal workday 
on pre-determined controlling work items. 
   No additional compensation will be made for delays caused by the 
effects of inclement weather. 
   The Engineer will continually monitor the effects of weather and, when 
found justified, grant time extensions on either a bimonthly or monthly basis. The Engineer will 
not require the Contractor to submit a request for additional time due to the effects of weather. 
The Department will consider the delays in delivery of materials or component equipment that 
affect progress on a controlling item of work as a basis for granting a time extension if such 
delays are beyond the control of the Contractor or supplier. Such delays may include an area-wide 
shortage, an industry-wide strike, or a natural disaster that affects all feasible sources of supply. 
In such cases, the Contractor shall furnish substantiating letters from a representative number of 
manufacturers of such materials or equipment clearly confirming that the delays in delivery were 
the result of an area-wide shortage, an industry-wide strike, etc. 
   The Department will not consider requests for time extension due to 
delay in the delivery of custom manufactured equipment such as traffic signal equipment, 
highway lighting equipment, etc., unless the Contractor furnishes documentation that he placed 
the order for such equipment in a timely manner, the delay was caused by factors beyond the 
manufacturer’s control, and the lack of such equipment caused a delay in progress on a 
controlling item of work. 



   The Department will consider the affect of utility relocation and 
adjustment work on job progress as the basis for granting a time extension only if all the 
following criteria are met: 
    (1) Delays are the result of either utility work that was not 
detailed in the plans, or utility work that was detailed in the plans but was not accomplished in 
reasonably close accordance with the schedule included in the Contract Documents. 
    (2) Utility work actually affected progress toward completion of 
controlling work items. 
    (3) The Contractor took all reasonable measures to minimize the 
effect of utility work on job progress, including cooperative scheduling of the Contractor’s 
operations with the scheduled utility work at the preconstruction conference and providing 
adequate advance notification to utility companies as to the dates to coordinate their operations 
with the Contractor’s operations to avoid delays. 
   As a condition precedent to an extension of Contract Time the Contractor 
must submit to the Engineer: 
    A preliminary request for an extension of Contract Time in 
writing to the Engineer within ten calendar days after the commencement of a delay to a 
controlling item of work. If the Contractor fails to submit this required preliminary request for an 
extension of Contract Time, the Contractor fully, completely, absolutely and irrevocably waives 
any entitlement to an extension of Contract Time for that delay. In the case of a continuing delay 
only a single preliminary request for an extension of Contract Time will be required. Each such 
preliminary request for an extension of Contract Time shall include as a minimum the 
commencement date of the delay, the cause of the delay, and the controlling item of work 
affected by the delay; and 
    Further, the Contractor must submit to the Engineer a request for 
a Contract Time extension in writing within 30 days after the elimination of the delay to the 
controlling item of work identified in the preliminary request for an extension of Contract Time. 
Each request for a Contract Time extension shall include as a minimum all documentation that 
the Contractor wishes the Department to consider related to the delay, and the exact number of 
days requested to be added to Contract Time. If the Contractor contends that the delay is 
compensable, then the Contractor shall also be required to submit with the request for a Contract 
Time extension a detailed cost analysis of the requested additional compensation. If the 
Contractor fails to submit this required request for a Contract Time extension, with or without a 
detailed cost analysis, depriving the Engineer of the timely opportunity to verify the delay and the 
costs of the delay, the Contractor waives any entitlement to an extension of Contract Time or 
additional compensation for the delay. 
    Upon timely receipt of the preliminary request of Contract Time 
from the Contractor, the Engineer will investigate the conditions, and if it is determined that a 
controlling item of work is being delayed for reasons beyond the control of the Contractor the 
Engineer will take appropriate action to mitigate the delay and the costs of the delay. Upon timely 
receipt of the request for a Contract Time extension the Engineer will further investigate the 
conditions, and if it is determined that there was an increase in the time or the cost of 
performance of the controlling item of work beyond the control of the Contractor, then an 
adjustment of Contract Time will be made, and a fiscal adjustment will be made, excluding loss 
of anticipated profits, and the Contract will be modified in writing accordingly. 
    The existence of an accepted schedule, including any required 
update(s), as stated in 8-3.2, is a condition precedent to the Contractor having any right to the 
granting of an extension of contract time or any monetary compensation arising out of any delay. 
Contractor failure to have an accepted schedule, including any required update(s), for the period 
of potential impact, or in the event the currently accepted schedule and applicable updates do not 
accurately reflect the actual status of the project or fail to accurately show the true controlling or 



non-controlling work activities for the period of potential impact, will result in any entitlement 
determination as to time or money for such period of potential impact being limited solely to the 
Department’s analysis and identification of the actual controlling or non-controlling work 
activities. Further, in such instances, the Department’s determination as to entitlement as to either 
time or compensability will be final, unless the Contractor can prove by clear and convincing 
evidence to a Disputes Review Board that the Department’s determination was without any 
reasonable factual basis. 
 

ARTICLE 8-9 (Pages 81-83) is deleted and the following substituted: 
 
8-9 Default and Termination of Contract. 
 8-9.1 Determination of Default: The following acts or omissions constitute acts of 
default and, except as to subparagraphs (i and k), the Department will give notice, in writing, to 
the Contractor and his surety for any delay, neglect or default, if the Contractor: 
  (a) fails to begin the work under the Contract within the time specified in the 
Notice to Proceed; 
  (b) fails to perform the work with sufficient workmen and equipment or with 
sufficient materials to ensure prompt completion of the Contract; 
  (c) performs the work unsuitably, or neglects or refuses to remove materials or to 
perform anew such work that the Engineer rejects as unacceptable and unsuitable; 
  (d) discontinues the prosecution of the work, or fails to resume discontinued 
work within a reasonable time after the Engineer notifies the Contractor to do so; 
  (e) becomes insolvent or is declared bankrupt, or files for reorganization under 
the bankruptcy code, or commits any act of bankruptcy or insolvency, either voluntarily or 
involuntarily; 
  (f) allows any final judgment to stand against him unsatisfied for a period of ten 
calendar days; 
  (g) makes an assignment for the benefit of creditors; 
  (h) fails to comply with Contract requirements regarding minimum wage 
payments or EEO requirements; 
  (i) fails to comply with the Engineer’s written suspension of work order within 
the time allowed for compliance and which time is stated in that suspension of work order; or  
  (j) for any other cause whatsoever, fails to carry on the work in an acceptable 
manner, or if the surety executing the bond, for any reasonable cause, becomes unsatisfactory in 
the opinion of the Department. 
  (k) fails to comply with 3-9. 
  For a notice based upon reasons stated in subparagraphs (a) through (h) and (j): if 
the Contractor, within a period of ten calendar days after receiving the notice described above, 
fails to correct the conditions of which complaint is made, the Department will, upon written 
certificate from the Engineer of the fact of such delay, neglect, or default and the Contractor’s 
failure to correct such conditions, have full power and authority, without violating the Contract, 
to take the prosecution of the work out of the hands of the Contractor and to declare the 
Contractor in default. 
  If the Contractor, after having received a prior notice described above for any 
reason stated in subparagraph (b), (c), (d), (e), (f) or (h), commits a second or subsequent act of 
default for any reason covered by the same subparagraph (b), (c), (d), (e), (f) or (h) as stated in 
the prior notice, and regardless whether the specific reason is the same, then, regardless of 
whether the Contractor has cured the deficiency stated in that prior notice, the Department will, 
upon written certificate from the Engineer of the fact of such delay, neglect or default and the 
Contractor’s failure to correct such conditions, have full power and authority, without any prior 



written notice to the Contractor and without violating the Contract, to take the prosecution of the 
work out of the hands of the Contractor and to declare the Contractor in default. 
  Regarding subparagraph (i), if the Contractor fails to comply with the Engineer’s 
written suspension of work order within the time allowed for compliance and which time is stated 
in that suspension of work order, the Department will, upon written certificate from the Engineer 
of the fact of such delay and the Contractor’s failure to correct that condition, have full power and 
authority, without violating the Contract, to immediately take the prosecution of the work out of 
the hands of the Contractor and to declare the Contractor in default. 
  Regarding subparagraph (k), if the Contractor fails to comply with 3-9, the 
Department will have full power and authority, without violating the Contract, to immediately 
take the prosecution of the work out of the hands of the Contractor and to declare the Contractor 
in default. 
  The Department has no liability for anticipated profits for unfinished work on a 
Contract that the Department has determined to be in default. 
  Notwithstanding the above, the Department shall have the right to declare the 
Contractor (or its “affiliate”) in default and immediately terminate this Contract, without any 
prior notice to the Contractor, in the event the Contractor (or its “affiliate”) is at any time 
“convicted” of a “contract crime,” as these terms are defined in Section 337.165(1), Florida 
Statutes. The Department’s right to default the Contractor (or its “affiliate”) for “conviction” of a 
“contract crime” shall extend to and is expressly applicable to any and all Department Contracts 
that were either advertised for bid; for which requests for proposals or letters of interest were 
requested; for which an intent to award was posted or otherwise issued; or for which a Contract 
was entered into, after the date that the underlying or related criminal indictment, criminal 
information or other criminal charge was filed against the Contractor (or its “affiliate”) that 
resulted in the “conviction.” In the event the Department terminates this Contract for this reason, 
the Contractor shall hereby forfeit any claims for additional compensation, extra time, or 
anticipated profits. The Contractor shall only be paid for any completed work up to the date of 
termination. Further, the Contractor shall be liable for any and all additional costs and expenses 
the Department incurs in completing the Contract work after such termination. 
 8-9.2 Termination of Contract for Convenience: The Department may terminate the 
entire Contract or any portion thereof, if the Secretary determines that a termination is in the 
Department’s interest. The Secretary will deliver to the Contractor a Written Notice of 
Termination specifying the extent of termination and the effective date. 
  When the Department terminates the entire Contract, or any portion thereof, 
before the Contractor completes all items of work in the Contract, the Department will make 
payment for the actual number of units or items of work that the Contractor has completed, at the 
Contract unit price, and according to the formulas and provisions set forth in 4-3.2 for items of 
work partially completed, and such payments will constitute full and complete compensation for 
such work or items. No payment of any kind or amount will be made for items of work not 
started. The Department will not consider any claim for loss of anticipated profits, or overhead of 
any kind (including home office and jobsite overhead or other indirect impacts) except as 
provided in 4-3.2 for partially completed work. 
  The Department will consider reimbursing the Contractor for actual cost of 
mobilization (when not otherwise included in the Contract) including moving equipment to the 
job where the volume of the work that the Contractor has completed is too small to compensate 
the Contractor for these expenses under the Contract unit prices. 
  The Department may purchase at actual cost acceptable materials and supplies 
procured for the work, that the Department has inspected, tested, and approved and that the 
Contractor has not incorporated in the work. Submit the proof of actual cost, as shown by 
receipted bills and actual cost records, at such points of delivery as the Engineer may designate. 



  Termination of a contract or a portion thereof, under the provisions of this 
Subarticle, does not relieve the Contractor or the surety of its responsibilities for the completed 
portion of the Contract or its obligations for and concerning any just claims arising out of the 
work performed. 
  All Contractor claims for additional payment, due to the Department’s 
termination of the entire Contract or any portion thereof, must meet the requirements of 5-12. 
 8-9.3 Completion of Work by Department: Upon declaration of default, the 
Department will have full power to appropriate or use any or all suitable and acceptable materials 
and equipment on the site and may enter into an agreement with others to complete the work 
under the Contract, or may use other methods to complete the work in an acceptable manner. The 
Department will charge all costs that the Department incurs because of the Contractor’s default, 
including the costs of completing the work under the Contract, against the Contractor. If the 
Department incurs such costs in an amount that is less than the sum that would have been payable 
under the Contract had the defaulting Contractor completed the work then the Department will 
pay the difference to the defaulting Contractor. If the Department incurs such costs in an amount 
that exceeds the sum that would have been payable under the Contract, then the Contractor and 
the surety shall be liable and shall pay the State the amount of the excess. 
  If, after the ten day notice period and prior to any action by the Department to 
otherwise complete the work under the Contract, the Contractor establishes his intent to prosecute 
the work in accordance with the Department’s requirements, then the Department may allow the 
Contractor to resume the work, in which case the Department will deduct from any monies due or 
that may become due under the Contract, any costs to the Department incurred by the delay, or 
from any reason attributable to the delay. 
 

SUBARTICLE 8-10.2 (Page 83) is deleted and the following substituted: 
 
 8-10.2 Amount of Liquidated Damages: Applicable liquidated damages are the 
amounts established in the following schedule: 
 

Original Contract Amount Daily Charge Per Calendar Day
$50,000 and under ......................................................................................................................$674 
Over $50,000 but less than $250,000 .........................................................................................$544 
$250,000 but less than $500,000 ................................................................................................$634 
$500,000 but less than $2,500,000 ..........................................................................................$1,288 
$2,500,000 but less than $5,000,000 .......................................................................................$2,470 
$5,000,000 but less than $10,000,000 .....................................................................................$3,730 
$10,000,000 but less than $15,000,000 ...................................................................................$5,240 
$15,000,000 but less than $20,000,000 ...................................................................................$6,078 
$20,000,000 and over ...................................................................................................... $8,624 plus 
........................................................................................... 0.00027 of any amount over $20 million 
 
 


