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Federalizing Projects 

In light of the proposed Florida Future Corridor Planning and Screening Process 
(FCPSP) and the FDOT Executive Board’s proposal to use State procedures and funds 
to acquire right of way, FDOT requested an opinion by FHWA as to whether the use of 
Federal-aid funds for NEPA activities triggers the application of the Uniform Act for right 
of way acquisition purposes.  The FHWA Chief Counsel issued a legal opinion dated 
April 26, 2007 (attached below) which reaffirms FHWA's previous position that the use 
of Federal funds for NEPA activities does trigger the application of the Uniform Act.  The 
legal opinion provides that when Federal-aid funds participate in NEPA activities and 
FHWA issues a NEPA finding, the State is obligated to comply with the Uniform Act and 
all other Federal requirements (environmental mitigation and FHWA 1273 construction 
provisions such as Davis-Bacon and Buy America, if Federal funds are used for 
construction). 

The legal opinion provides that the Uniform Act would not apply if the only Federal 
expenditures on a project relate to planning level feasibility studies or other 
expenditures typically associated with planning level decision-making.  Based on the 
FCPSP’s Concept, Feasibility, and ETDM/PD&E stages of activity, the legal opinion 
provides that (based on the Future Corridors Planning Screening Process 
Implementation Guidance) the FCPSP Concept and Feasibility stages would be 
considered planning level activities.  Additionally, the legal opinion provides that a State 
may withdraw or “defederalize” a project under certain circumstances at early stages of 
project development provided there is repayment of all Federal funds previously 
received for the project and provided FHWA has not issued a NEPA finding (i.e., a 
Finding of No Significant Impact or Record of Decision, or the project does not involve 
significant environmental impacts and is classified as a Categorical Exclusion under 23 
CFR 771). 

It is important to note that the FDOT inquiry and the FHWA response dealt with the 
issue of Uniform Act applicability for right of way acquisition subsequent to FHWA 
NEPA approval.  The Uniform Act also applies to all State, local, and privately funded 
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early right of way acquisition (i.e., pre-FHWA NEPA approval) in advance of projects 
that will utilize Federal funds in the NEPA, right of way, preliminary & final design, or 
construction project phases (see 49 CFR 24.101(b), 24.2(22), and Uniform Act, Sec. 
207).  Local governments and others should work closely with their FDOT Local Agency 
Program and Right of Way Offices prior to undertaking early right of way acquisition in 
advance of Federal-aid projects. 

Title 23 U.S.C. Section 145 provides the statutory authority that allows State 
Transportation Agencies (STAs) to select projects for the Federal-aid highway program. 
If a STA uses Federal funds for early phases of project development (preliminary 
engineering, environmental documentation, Right of Way, etc.) there is no requirement 
to use Federal funds for construction. If the STA chooses to use State funds for 
construction, Federal requirements such as the use of form "FHWA-1273 Required 
Contract Provisions Federal-aid Construction Contracts" would not be required. 

If the STA has used federal funds for preliminary engineering or environmental phases 
of the project development, and now wants to use State funds for construction, this 
would not free them from compliance with federal environmental requirements, such as 
NEPA & 4(f). However, if the STA was in compliance with federal environmental law 
and was choosing to use State funds for construction for another reason, that is their 
right under 23 U.S.C. 145, and, if they do so, compliance with Federal requirements for 
construction projects, such as the form FHWA-1273 requirements would not be 
required. 

Estimating Fuel Overruns 

FHWA has approved authorizing the estimated fuel/bituminous overruns that are 
expected to occur over the lifecycle of a construction project.  These will be tracked by 
pay item and Activity 209 and will periodically be adjusted to actual amounts as other 
modifications to the project are needed.  This should reduce the number of authorization 
requests for the project in the Federal Authorization Management System because the 
funds would be authorized in advance.   

Please do not encumber these amounts.  The Office of Comptroller’s current process 
will continue and they will be paid as unencumbered disbursements. 

Please indicate in the FAMS comments the amount of the modification and that the 
increase is for "Anticipated Fuel/Bituminous Adjustments".  The estimate should be 
added to the phase 52 of the construction project based on current prices and the 
remaining term of the contract. 
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New Improvement Type for Systematic Preventive Maintenance on Bridges 

For preventive maintenance activities that are cost effective means of extending the 
service life of a bridge a new improvement type has been added to FMIS as 
Improvement type code 47 “Brdg Preventative Maint”. System preservation activities for 
the purpose of preventive maintenance on bridges are to be identified and carried out 
using a systematic process, such as a Bridge Management System. 

Improvement type code 40; “Special Bridge” should continue to be used for the National 
Bridge Inspection Program (NBIS) and other non-maintenance activities. 

Changes to FAMS for Capacity Work Mixes 

Projects on the Interstate which are adding capacity through lanes will default to an 
80/20 participation rate in FAMS for the soft-match calculation.  Projects will still be 
entered at 100% on the AR Detail and the soft-match will be displayed on the FAR 
Update screen once the project has been submitted to review.  Projects which 
incorrectly used the 90/10 soft-match rate on previous authorizations will automatically 
be corrected when the project is modified.  New projects will no longer be able to use IM 
funds if there is any capacity work associated with the other IM work on the project, 
unless the capacity work is only HOV, auxiliary, or turn lanes; or the project is an 
interchange improvements or ramp work.  New interchanges or new ramps may not use 
IM funds.  If there is any capacity work on the project that is adding through lanes, NH 
must be used and we will soft-match at 80/20.  Some work mixes are optional, such as 
0022 - Bridge Replacement, as to whether capacity is being added.  The FP Info page 
must be updated prior to any authorization requests being pulled.  The system will not 
allow a pending authorization until this field has been updated by the District Federal 
Aid Coordinator.  This determination should be made based on the plans and in 
consultation with the project manager. 

The following work mixes have been identified as capacity work types and will default to 
Added Capacity in the system: 

0002    NEW ROAD CONSTRUCTION 
0020    NEW BRIDGE CONSTRUCTION 
0023    BRIDGE-REPLACE AND ADD LANES 
0025    BRIDGE-REHAB AND ADD LANES 
0213    ADD LANES & RECONSTRUCT 
0218    ADD LANES & REHABILITATE PVMNT 
0547    ADD THRU LANE(S) 
2000    RIGHT OF WAY - FUTURE CAPACITY 
9982    PRELIM ENG FOR FUTURE CAPACITY 

If any other funds such as Urban (SU) are to be used on the Interstate, the 1.93 additive 
for sliding scale should not be included. 
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If you have any questions regarding these guidelines, please do not hesitate to contact 
us. 

James B. Jobe, CPA, CGFM 
Manager, Federal Aid Management Office 
(850) 414-4448 
james.jobe@dot.state.fl.us 

Sean McAuliffe, CISA, CIA 
Supervisor, Federal Aid Finance 
Federal Aid Management Office 
(850) 414-4564 
sean.mcauliffe@dot.state.fl.us 
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