=l =l O &1 1

EXPECTED IMPLEMENTATION (FY 2023-24)

008 PROSECUTION AND PROGRESS
(REV 8-24-22) (FA 9-14-22) (FY 2023-24)

SUBARTICLE 8-7.3 is deleted and the following substituted:

8-7.3 Adjusting Contract Time:

8-7.3.1 Increased Work: The Department may grant an extension of Contract
Time when it increases the Contract amount due to overruns in original Contract items, adds
new work items, or provides for unforeseen work. The Department will base the
consideration for granting an extension of Contract Time on the extent that the time normally
required to complete the additional designated work delays the Contract completion
schedule.

8-7.3.2 Contract Time Extensions: The Department may grant an extension
of Contract Time when a controlling item of work is delayed by factors not reasonably
anticipated or foreseeable at the time of bid. The Department may allow such extension of
time only for delays occurring during the Contract Time period or authorized extensions of
the Contract Time period. When failure by the Department to fulfill an obligation under the
Contract results in delays to the controlling items of work, the Department will consider such
delays as a basis for granting a time extension to the Contract.

Whenever the Engineer suspends the Contractor’s operations, as
provided in 8-6, for reasons other than the fault of the Contractor, the Engineer will grant a
time extension for any delay to a controlling item of work due to such suspension. The
Department will not grant time extensions to the Contract for delays due to the fault or
negligence of the Contractor.

The Department does not include an allowance for delays caused by
the effects of inclement weather or suspension of Contractor’s operations as defined in 8-6.4,
in establishing Contract Time. The Engineer will continually monitor the effects of weather
and, when found justified, grant time extensions on either a bimonthly or monthly basis. The
Engineer will not require the Contractor to submit a request for additional time due to the
effects of weather.

The Department will grant time extensions, on a day for day basis, for
delays caused by the effects of rains or other inclement weather conditions, related adverse
soil conditions or suspension of operations as defined in 8-6.4 that prevent the Contractor
from productively performing controlling items of work resulting in:

1. The Contractor being unable to work at least 50% of the
normal work day on pre-determined controlling work items; or

2. The Contractor must make major repairs to work damaged
by weather, provided that the damage is not attributable to the Contractor’s failure to perform
or neglect; and provided that the Contractor was unable to work at least 50% of the normal
workday on pre-determined controlling work items.

When the Department grants a time extension due to rains or other
inclement weather, the Contractor shall submit any objection to the additional time in writing
within ten calendar days from receipt of written notice from the Engineer. Failure to submit a
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written appeal within ten calendar days from receipt of the written notice shall constitute a
waiver of any and all rights to appeal the Department’s decision at a later time.

No additional compensation will be made for delays caused by the
effects of inclement weather.

The Department will consider the delays in delivery of materials or
component equipment that affect progress on a controlling item of work as a basis for
granting a time extension if such delays are beyond the control of the Contractor or supplier.
Such delays may include an area-wide shortage, an industry-wide strike, or a natural disaster
that affects all feasible sources of supply. In such cases, the Contractor shall submit
substantiating letters from a representative number of manufacturers of such materials or
equipment clearly confirming that the delays in delivery were the result of an area-wide
shortage, an industry-wide strike, etc. No additional compensation will be made for delays
caused by delivery of materials or component equipment.

The Department will not consider requests for time extension due to
delay in the delivery of custom manufactured equipment such as traffic signal equipment,
highway lighting equipment, etc., unless the Contractor submits documentation that he
placed the order for such equipment in a timely manner, the delay was caused by factors
beyond the manufacturer’s control, and the lack of such equipment caused a delay in
progress on a controlling item of work. No additional compensation will be paid for delays
caused by delivery of custom manufactured equipment.

The Department will consider the effect of utility relocation and
adjustment work on job progress as the basis for granting a time extension only if all the
following criteria are met:

1. Delays are the result of either utility work that was not
detailed in the Plans, or utility work that was detailed in the Plans but was not accomplished
in reasonably close accordance with the schedule included in the Contract Documents.

2. Utility work actually affected progress toward completion of
controlling work items.

3. The Contractor took all reasonable measures to minimize the
effect of utility work on job progress, including cooperative scheduling of the Contractor’s
operations with the scheduled utility work at the preconstruction conference and providing
adequate advance notification to utility companies as to the dates to coordinate their
operations with the Contractor’s operations to avoid delays.

The Department will consider requests for time extension due to delay
in work operations within the limits of the railroad right-of-way, the adjoining 15 feet, or
determined by the Railroad or Department to be able to potentially foul the tracks regardless
of distance from railroad right-of-way on job progress as the basis for granting a time
extension only if all the following criteria are met:

1. Delays are due to a lack of availability of Railroad protective
services as required by 7-11.4.

2. Work within the limits of the railroad right-of-way or the
adjoining 15 feet actually impacted progress toward completion of controlling work items.

3. The Contractor took all reasonable measures to minimize the
effect of work operations within the limits of the railroad right-of-way or the adjoining 15
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feet on job progress, including compliance with all provisions of 7-11.4 and 5-12, and
cooperative scheduling of the Contractor’s operations.

As a condition precedent to an extension of Contract Time the
Contractor must submit to the Engineer:

A preliminary request for an extension of Contract Time must
be submitted in writing to the Engineer within ten calendar days after the commencement of
a delay to a controlling item of work. If the Contractor fails to submit this required
preliminary request for an extension of Contract Time, the Contractor fully, completely,
absolutely and irrevocably waives any entitlement to an extension of Contract Time for that
delay. In the case of a continuing delay only a single preliminary request for an extension of
Contract Time will be required. Each such preliminary request for an extension of Contract
Time shall include as a minimum the commencement date of the delay, the cause of the
delay, and the controlling item of work affected by the delay.

Furthermore, the Contractor must submit to the Engineer a
request for a Contract Time extension in writing within 30 days after the elimination of the
delay to the controlling item of work identified in the preliminary request for an extension of
Contract Time. Each request for a Contract Time extension shall include as a minimum all
documentation that the Contractor wishes the Department to consider related to the delay,
and the exact number of days requested to be added to Contract Time. If the Contractor
contends that the delay is compensable, then the Contractor shall also be required to submit
with the request for a Contract Time extension a detailed cost analysis of the requested
additional compensation. If the Contractor fails to submit this required request for a Contract
Time extension, with or without a detailed cost analysis, depriving the Engineer of the timely
opportunity to verify the delay and the costs of the delay, the Contractor waives any
entitlement to an extension of Contract Time or additional compensation for the delay.

Upon timely receipt of the preliminary request of Contract Time from
the Contractor, the Engineer will investigate the conditions, and if it is determined that a
controlling item of work is being delayed for reasons beyond the control of the Contractor
the Engineer will take appropriate action to mitigate the delay and the costs of the delay.
Upon timely receipt of the request for a Contract Time extension the Engineer will further
investigate the conditions, and if it is determined that there was an increase in the time or the
cost of performance of the controlling item of work beyond the control of the Contractor,
then an adjustment of Contract Time will be made, and a monetary adjustment will be made,
excluding loss of anticipated profits, and the Contract will be modified in writing
accordingly.

The existence of an accepted schedule, including any required
update(s), as stated in 8-3.2, is a condition precedent to the Contractor having any right to the
granting of an extension of Contract Time or any monetary compensation arising out of any
delay. Contractor failure to have an accepted schedule, including any required update(s), for
the period of potential impact, or in the event the currently accepted schedule and applicable
updates do not accurately reflect the actual status of the project or fail to accurately show the
true controlling or non-controlling work activities for the period of potential impact, will
result in any entitlement determination as to time or money for such period of potential
impact being limited solely to the Department’s analysis and identification of the actual
controlling or non-controlling work activities. Further, in such instances, the Department’s
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determination as to entitlement as to either time or compensability will be final, unless the
Contractor can prove by clear and convincing evidence to a Disputes Review Board that the
Department’s determination was without any reasonable factual basis.
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