Florida Department of

TRANSPORTATION

Office of Inspector General
Robert E. Clift, Inspector General
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What We Did

Senator Jeff Brandes, Chairman of Appropriations Subcommittee on Transportation,
Tourism, and Economic Development, requested we review South Florida Regional
Transportation Authority’s (SFRTA) Procurement Policy in comparison to State of
Florida procurement requirements.! Senator Brandes also requested we determine if
SFRTA followed its Procurement Policy in awarding Agreement 16-010 to Herzog
Transit Services, Inc., for operations on the South Florida Regional Corridor (SFRC).

What We Observed

We made the following four observations:

1. Prior to 2009, SFRTA was held to the procurement practices specified in Florida
Administrative Code, Rule 30C-2, which essentially mirrored the procurement
practices of state agencies. Rule 30C-2 was repealed in 2009 as the result of
legislative proposed changes to Chapter 120, Florida Statutes. SFRTA
incorporated the majority of the requirements of the repealed rule into their own
procurement practices. However, in contrast to the repealed rule, SFRTA’s
Procurement Policy does not require procurements to stop upon receipt of
protests and the Procurement Director has sole discretion in eliminating
nonresponsive proposals.

2. SFRTA's process to review submitted proposals differed between what is stated
in the Request for Proposal (RFP) 16-010 and their Procurement Policy. SFRTA
followed the requirements stated in the proposal, thus, the Evaluation Selection
Committee (ESC) only reviewed the one proposal deemed responsive. SFRTA'’s
Procurement Policy states that all proposals received shall be evaluated by the
ESC. Additionally, SFRTA'’s policy defines RFP as a “competitive negotiated
procurement process”; however, negotiations did not occur on RFP 16-010.

3. SFRTA released two addendums containing material changes to the RFP,
including changes to the liability insurance requirement, after the deadline for
proposers to ask questions.

1 See attachment 1
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4. Before the January 2017 SFRTA Board meeting to award the agreement, Florida
Department of Transportation (department) District 4 was unaware of the
independent engineer’s estimate for services in RFP 16-010, nor was District 4
aware of the sources of revenue to cover expenditures for the 10-year duration of
the contract; consequently, the District 4 Secretary voted against awarding the $511
million agreement. Additionally, the Fiscal Year (FY) 2016-2017 Board Chair?, who
expressed several concerns, including cost, voted against awarding the agreement.

Recently Enhanced Controls

With the implementation of HB 695 (2017), SFRTA is prohibited from entering or extending
a contract with department funds, without the department’s prior review and written approval
of SFRTA's proposed expenditures. HB 695 also requires a written agreement between
SFRTA and the department for review and approval of SFRTA’s expenditures of state
funds. The department is authorized to agree to advance one quarter of the total state
funding provided to SFRTA for a state fiscal year at the beginning of each state fiscal year,
with monthly payments over the fiscal year on a reimbursement basis and reconciliation of
the advance against remaining invoices in the last quarter of the fiscal year. HB 695
specifies that State funds to SFRTA constitute State financial assistance.

Additional Controls for Consideration

Based on our observations and the recently enhanced controls, we are suggesting the
following four controls for consideration:

1. The State Legislature may consider amending Florida Statutes to require
transportation authorities listed in Chapter 343, Florida Statutes (F.S.), including
SFRTA, to adhere more closely to the protest procedures outlined in Chapter 120,
F.S., which includes stopping the solicitation upon receipt of protest and, when
necessary, elevating the protest to the Florida Department of Administrative Hearing
(DOAH) for final order.

2. SFRTA may consider ensuring alignment of the language concerning the review of
proposals (Chapter 4, subsection 10(c)) and opportunities for negotiation (Chapter 4,
subsection 10(a)) in its Procurement Policy with the language concerning reviews
and negotiations in future RFPs.

3. SFRTA may consider increasing transparency in future RFPs by extending the
guestion and answer deadline or holding a public noticed meeting for all proposers, if
material changes to the RFP are issued after the advertised final day for questions.

4. The department should consider including in its agreement with SFRTA a
requirement to be notified in writing, informing the department of upcoming
procurements. Additional documentation should include an independent estimate of
the cost to be incurred and the funding source for the life cycle of the procurement.
Timelines for submission of these proposed procurements and department’s
response should be documented in future JPAs.

2 Tim Ryan, Broward County Commissioner
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BACKGROUND AND INTRODUCTION

Creation of Tri-County Commuter Rail Organization (TCRO)

The TCRO, created in 1986, was formed by interlocal agreement pursuant to Chapter
163.567, Florida Statutes (F.S.) The interlocal agreement was executed between the
counties of Miami-Dade, Broward, Palm Beach, and the Florida Department of
Transportation (department), establishing the entities’ duties and obligations relating to
the development and financing of a new commuter rail service project, known as Tri-
Rail.

South Florida Rail Corridor (SFRC)

In 1988, the department and CSX Transportation, Inc., (CSXT) entered into an
agreement in which the department purchased approximately 81-miles of CSXT track
and right-of-way for commuter rail services in South Florida. This track and right-of-way,
known as the South Florida Rail Corridor® (SFRC), runs parallel to Interstate 95 and
extends from Miami International Airport into Palm Beach County. See Tri-Rail System
Map in Attachment 2.

Rail System Plan

Florida Statute states that the department “in conjunction with other governmental units
and the private sector, shall develop and implement a rail program of statewide
application designed to ensure the proper maintenance, safety, revitalization, and
expansion of the rail system to assure its continued and increased availability to
respond to statewide mobility needs.” Further, Statute requires the department to
develop and periodically update a rail system plan. The department must update the
plan every two years, at a minimum, and “include plans for both passenger rail service
and freight rail service.™

3 The SFRC consists of all State Property conveyed by the Contract and Deed including but not limited to
the rail lines, tracks, structures, signals, signal systems, communication systems, switches, crossovers,
interlocking devices, state-owned building and facilities, the Hialeah Maintenance Yard, the proposed
SFRTA Northern Maintenance Yard and Layover Facility, the West Palm Beach Layover Facility, the
Dania Yard and the Miami Gardens Yard and stations owned by the Department and SFRTA extending
from Mangonia Park to the Miami Intermodal Center (“MIC”) Central Station, the New Bridge Corridor, the
Replacement Bascule Bridge over the New River which is being constructed by the Department. The
corridor also includes Department-owned property that was not acquired as part of the State Property, but
is used and is currently being maintained.

4 Section 341.302, F.S. (2016)

5 Subsection 341.302(3)(a), F.S. (2016)
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The Tri-County Commuter Rail Authority (TCRA)

The Tri-County Commuter Rail Authority (TCRA) was established by the State
Legislature in 1989. The TCRA was created to be the successor and assignee of the
TCRO and inherited all the rights, assets, appropriations, agreements, obligations, and
privileges of the TCRO. The Authority was provided the right to operate, own, maintain,
and manage Tri-Rail. The TCRA was formalized in Florida Statutes as a transportation
authority. ©

South Florida Regional Transportation Authority (SFRTA)

In 2003, the State Legislature established the South Florida Regional Transportation
Authority (SFRTA) with the right to own, operate, maintain, and manage a transit
system within the Miami-Dade, Broward, and Palm Beach tri-county region.” SFRTA
was created to be the successor and assignee of the TCRA and inherited all the rights,
assets, labor agreements, appropriations, privileges, and obligations. A key purpose of
the new transportation authority was to expand cooperation between Tri-Rail, commuter
rail services, county transit operators, and area planning agencies.

State Statute authorizes SFRTA to:

e Plan, develop, own, purchase, lease, or otherwise acquire, demolish, construct,
improve, relocate, equip, repair, maintain, operate, and manage the transit
system it inherited in South Florida.

e Establish and determine the policies necessary for the best interest of the
operation and promotion of a transit system.

e Adopt bylaws for the regulation of the affairs and the conduct of the business of
the authority, including the preparation and adoption of an annual budget.

e Adopt rules necessary to govern the operation of a transit commuter rail system
and transit commuter rail facilities.

e Have overall authority to coordinate, develop, and operate a regional
transportation system within the area served.

Special District Designation

In 2003, SFRTA was designated as an independent special district by the Florida
Department of Economic Opportunity (DEO).8 A special district is “a unit of local
government created for a special purpose, as opposed to a general-purpose, which has
jurisdiction to operate within a limited geographic boundary and is created by general
law, special act, local ordinance, or by rule of the Governor and Cabinet.”™ As a
requirement for continued designation as a special district, SFRTA has been renewing
its status annually and is also required to:

6 Chapter 343, F.S. (1989)

7 Subsection 343.54(1)(b), F.S. (2016)

8 Per DEO “Official List of Special Districts Online”
9 Subsection 189.012(6), F.S. (2016)
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e Register and report its financial activities and other activities.

e File quarterly, semiannually, or annually a schedule of its regular meetings with
the local governing authority or authorities.

e Allow all meetings of the governing body of the special district be open to the
public and governed by the provisions of Chapter 286, F.S.

e File amendments, modifications, or updates of the document by which the district
was created with DEO within 30 days after adoption.

e Post a final adopted budget on the special district’s official website within 30 days
after adoption and keep it on the website for at least 2 years.

State Oversight of SFRTA

In 2007, the Legislature assigned?® the Florida Transportation Commission (FTC)
oversight responsibility over the transportation authorities listed in Chapter 343, F.S.
Specifically, the FTC was assigned the responsibility to “monitor the efficiency,
productivity, and management of the authorities created” in Chapter 343, which includes
SFRTA. The FTC was mandated to “conduct periodic reviews of each authority's
operations and budget, acquisition of property, management of revenue and bond
proceeds, and compliance with applicable laws and generally accepted accounting
principles.”

Oversight responsibility was transferred in 2009, when the State Legislature created the
Statewide Passenger Rail Commission!! to serve in an advisory capacity to the
department and the Legislature concerning passenger rail in Florida.

More specifically, the Rail Commission was given the following primary functions
(among others):

e Monitoring the efficiency, productivity, and management of all publicly funded
passenger rail systems in the State, including SFRTA, and any other authority
that receives public funds for the provision of passenger rail service.

e Advising monitored authorities of their findings and recommendations.

e Conducting periodic reviews of monitored authorities’ passenger rail and transit
operations and budget, acquisition of property, management of revenue and
bond proceeds, and compliance with applicable laws and generally accepted
accounting principles.

In 2014, the State Legislature amended Section 20.23, F.S., dissolving the Florida
Statewide Passenger Rail Commission.'? This amendment returned the responsibility
for rail oversight to the FTC.

10 House Bill 985 (2007)
11 House Bill 1B (2009)
12 House BIll 7175 (2014)
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History of SFRTA’s State Funding

During a 2009 special session, the State Legislature passed House Bill 1B, also known
as the “rail bill.” The bill authorized $30.6 million in State financial assistance to SFRTA.
The funding increased to $42.1 million when SFRTA took responsibility from CSXT for
the SFRC on March 29, 2015.% The funding is scheduled to end when an alternate
local funding source is secured to enable SFRTA to meet its responsibilities for
operating, maintaining, and dispatching the SFRC.1* In 2012, the State Legislature
amended the rail bill to mandate SFRTA and the department work cooperatively to
implement an alternate funding source by July 1, 2019.%°

The State Legislature also amended the rail bill in 2012 to require SFRTA to inform the
department of any procurement involving State funds. The language reads, “[a]t least 90
days before advertising any procurement or renewing any existing contract that will rely
on state funds for payment, the authority shall notify the department of the proposed
procurement or renewal and the proposed terms thereof.” The department had to
provide proper notice to SFRTA to object and stop any procurements: “[iJf the
department, within 60 days after receipt of notice, objects in writing to the proposed
procurement or renewal, specifying its reasons for objection, [SFRTA] may not proceed
with the proposed procurement or renewal. Failure of the department to object in writing
within 60 days after notice shall be deemed consent.” The 90-day notification
requirement and the 60-day objection period were removed and are no longer required
due to the implementation of HB 695, effective July 1, 2017. However, 343.54(4), F.S.,
modified in 2017, now states, “...the authority may not enter into, extend, or renew any
contract or other agreement that may be funded, in whole or in part, with funds provided
by the department without the prior review and written approval by the department of
the authority’s proposed expenditures.”

Additionally, the amended rail bill requires SFRTA to annually provide the department
with its proposed budget for each upcoming fiscal year to allow the department to
evaluate the authority’s proposed uses of State funds.®

13 The 2013 operating agreement between the department and SFRTA includes the commitment by the
department to cover 100% of annual maintenance cost up to $14.4 million in addition to the statutory
$42.1 million annual funding. According to the agreement costs in excess of the $14.4 million will be
shared with the department, based on agreed percentages outlined in the operating agreement between
the department and SFRTA. SFRTA is the only authority listed in section 343.58, F.S. that receives State
financial assistance.

14 House Bill 1B (2009)

15 Of the five transportation authorities in Chapter 343, SFRTA is the only one receiving State funding.
Chapter 343, F.S. establishes five transportation authorities, including Northeast Florida Regional
Transportation (Part I), and South Florida Regional Transportation Authority (Part Il), Central Florida Rail
Authority (Part Ill), Northwest Florida Transportation Corridor Authority (Part 1), and Tampa Bay Area
Regional Transportation Authority (Part V).

16 House Bill 599 (2012)
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History of Agreements between the Department and SFRTA

The department and SFRTA entered into a Joint Participation Agreement (JPA) in 2006
“to provide funds and transfer of management responsibilities for the Commuter Rail
Passenger Service from the Florida Department of Transportation to the South Florida
Regional Transportation Authority (SFRTA).” The agreement continued to be in effect
through the normal term (2010) and was extended by request of SFRTA until the
effective date of a new operating agreement in June 2013. The JPA contained language
concerning documentation of project costs, monitoring, single audit compliance, and
authorization of contracts.

In 2010, SFRTA asserted in a letter!’ to the department that the formal JPA is no longer
required with the enactment of the 2009 rail bill because SFRTA believed prior terms
and conditions (including the following) were no longer appropriate:

e The review of source documentation (properly executed payrolls, time records,
invoices, contracts, or vouchers evidencing in proper detail the nature and
propriety of the charges).

e Payment of funds are no longer on a cost reimbursement basis.

e Funds are to be disbursed in advance via electronic funds transfer.

e Supporting and related source documents for payments made by SFRTA are no
longer required.

In June 2013, the department and SFRTA executed an operating agreement as a
replacement for the 2006 JPA. The operating agreement does not contain the specific
requirements that were contained in the 2006 JPA.

OIG Report 141-4002 on SFRTA

In November 2016, the Florida Department of Transportation Office of Inspector
General (OIG), found that SFRTA, as determined by the Department of Financial
Services (DFS), is a special district and a non-State entity that is a recipient of State
financial assistance. SFRTA omitted $153 million from audit coverage contrary to the
requirements of the Florida Single Audit Act for Fiscal Years (FY) 2010-11 to 2014-15.%8
Additionally, SFRTA did not provide a standard operating budget-to-actual expenditure
report based upon the use of each grant or funding source.

Also discussed in OIG Report 141-4002, the operating agreement lacks the mandatory
provisions outlined in Section 215.971, F.S. SFRTA is required to adhere to these
provisions for recipients and subrecipients of State financial assistance. The required
provisions are:

e A scope of work that clearly establishes the tasks to be performed.

17 See Attachment 11
18 In the SFRTA FY 2015-2016 single audit report, the state financial assistance of $42.1 million ($30.6
million plus $11.5 million) was omitted from single audit coverage.
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¢ Quantifiable units of deliverables; the deliverables must be received and
accepted in writing before payment.

e All deliverables directly related to the scope of work.

e The required level of service to be performed.

e Criteria for evaluating successful completion of each deliverable.

e Financial consequences if the recipient or subrecipient fails to perform.

e A requirement that a recipient or subrecipient of federal or State financial
assistance may expend funds only for allowable costs resulting from obligations
incurred during the specified agreement period.

e A requirement that any funds paid in excess of the amount to which the recipient
is entitled under the terms and conditions of the agreement must be refunded.

The OIG made the following three recommendations to District Four and SFRTA in
Report 141-4002:
e District Four
0 Execute a revised agreement between the Department and SFRTA.
e SFRTA
0 Reissue Florida Single Audit reports for fiscal years 2010-11 to 2014-15,
to provide audit coverage of the $153 million in State financial assistance
previously omitted; and
o Provide monthly budget-to-actual expenditure reports, by each grant or
other funding source, for both its operating fund and capital funds.

In response, District 4 concurred to execute a revised agreement.

In response to Report 141-4002, SFRTA agreed to provide a comparative budget to
actual expenditures report for grants in its capital fund and a standard operating budget
to actual expenditure report for grants in its general fund.

History of SFRTA’s Agreements with Contractors

Prior to 2007, SFRTA had a bundled contract with Herzog Transit Services, Inc.
(Herzog) for Maintenance of Equipment, Train Operations, Dispatching, and Station
Maintenance for services along the SFRC. According to SFRTA, due to the trends of
the rail industry, SFRTA decided to unbundle the contract to obtain a lower price for
services along the SFRC. Upon notice of unbundling the contract, SFRTA stated that
Herzog did not compete for unbundled services.

Due to the unbundling, SFRTA executed four contracts for services along the SFRC.
The four contracts are listed in Table 1.
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Table 1. SFRTA Previous Contracts for Services along the SFRC

Service Contractor Base Term
Maintenance of Bombardier Mass Transit 07/01/2007 — 06/30/2017
Equipment Corporation
Train Operations Transdev Services, Inc. 07/01/2007 — 06/30/2017
Dispatching National Railroad Passenger | 04/01/2007 — 06/30/2017

Corporation (Amtrak)
Station Maintenance Meridian Rail Corporation 08/01/2010 — 06/30/2017

Bundling of Contracts along the SFRC

In the January 2016 SFRTA Board Meeting, SFRTA staff and Board discussed bundling
the contracts that were set to expire on June 30, 2017. In the February 2016 SFRTA
Board Meeting, the Transportation Research Board (TRB) presented a study on
bundling operating contracts in the commuter rail industry. The Board further discussed
bundling after the Parsons Brinckerhoff presentation on bundling services in the April
2016 Board Meeting and came to the consensus to bundle the four contracts.

The advertisement for the Request for Proposal (RFP) of the bundled contract, RFP 16-
010, began September 2, 2016 and ended December 16, 2016. Six contractors
submitted proposals: Herzog, Amtrak, Bombardier, First Transit, Inc., SNC-Lavalin, and
Transdev Services, Inc.

On January 11, 2017, SFRTA’s Procurement Director submitted letters of rejection to all
contractors, except Herzog, on grounds that the five rejected proposals were non-
responsive to the criteria within the RFP.

In response to the rejection, on January 17, 2017 Transdev Services, Inc., challenged
its elimination from competition for the RFP. Bombardier and First Transit, Inc. joined
Transdev’s request for relief. On January 19, 2017, SFRTA filed a motion to dissolve ex
parte preliminary injunction and memorandum in Opposition to motion for preliminary
injunction in response to Transdev’s pre-award proposal protest.

On January 23, 2017, the 17™ Judicial Circuit Court of Florida ruled in SFRTA's favor.
On January 27, 2017, SFRTA’s Board voted 6-2 to award the contract to Herzog, for
seven years plus a three year renewal option, for a total cost of $511 million. The board
voted as follows:
e Voted for:
o0 Steven L. Abrams, Vice Chair, Palm Beach County Commissioner

Bruno Barreiro, Miami-Dade County Commissioner
Andrew Frey, Governor's Appointee, Miami-Dade County
Nick A. Inamdar, Citizen Representative, Miami-Dade County
F. Martin Perry, Citizen Representative, Palm Beach County

o0 Beth Talabisco, Citizen Representative, Broward County
e Voted against:

o Tim Ryan, Chair, Broward County Commissioner

O o0o0oo
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o0 Gerry O'Reilly, FDOT District Four Secretary

e Absent:

o Frank Frione, Governor’s Appointee, Palm Beach County
0 James A. Scott, Governor’'s Appointee, Broward County

Table 2 illustrates the events of the procurement process related to RFP 16-010 and the
dates each event occurred. A more detailed timeline is outlined in Attachment 3.
Hyperlinks in Table 2 navigate to the explanatory paragraphs in Attachment 3.

Table 2: Timeline of RFP 16-010

2016
January 22 SFRTA’s Board discussed the option of bundling the contract
February 26 TRB gave presentation to SFRTA’s Board on bundling the contract
April 22 SFRTA’s Board came to the consensus to bundle the contract
September 02 RFP 16-010 was advertised
14 Addendum No. 1 distributed
26 Addendum No. 2 distributed
29 Pre-Proposal Conference
30 Site Visit to Hialeah Rail Yard
October 13 Addendum No. 3 distributed
November 02 Addendum No. 4 distributed
08 Addendum No. 5 distributed
10 Addendum No. 6 distributed
17 Addendum No. 7 distributed
18 Last day of questions for RFP 16-010
23 Addendum No. 8 distributed
December 01 Addendum No. 9 distributed
09 Original last day for submission of proposals
14 Parsons Brinckerhoff submitted project estimate!® to SFRTA
14 Bombardier and Transdev submitted proposals
15 Amtrak submitted proposal
16 First Transit, Herzog, Inc., and SNC-Lavalin submitted proposals
16 Last day for submission of proposals
29 Commercial & Technical Subcommittee completed reports on
proposals
2017
January 11 Rejection letters?® sent to Amtrak, Bombardier, Transdev, First
Transit, Inc., and SNC-Lavalin
17 Court granted Ex Parte Transdev’'s Motion and Memorandum of
Law in support of the Verified Complaint for Injunctive and Relief
19 SFRTA filed a Motion to Dissolve Ex Parte Preliminary Injunction
and Memorandum in Opposition to Motion for Preliminary Injunction
19 See Attachment 4
20 See Attachment 5
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January 23 Circuit Court Judge McCarthy ruled in SFRTA's favor, dissolving Ex

Parte Preliminary Injunction

23 Notice of Intent to Award signed and published on SFRTA website

25 SFRTA verified funds available for the project procurement and to
authorize the development and issuance of a solicitation
document?!

25 Department District 4 Secretary O’Reilly expressed concerns of the
procurement of RFP 16-010%2

27 SFRTA's Board voted to award the contract to Herzog, Inc.

27 Department Secretary Boxold expressed concerns of SFRTA’s
accountability for expenditure of the State funding?®

30 SFRTA'’s Executive Director Stephens replied to Department
Secretary Boxold's concerns?*

February 16 SFRTA Executive Director spoke before the State Senate
Appropriations Subcommittee to respond to questions related to the
procurement of RFP 16-010 and the rejection of five of the six
proposals.

March 24  Department Interim Secretary Cone expressed concern in a letter
on SFRTA'’s use and oversight of State funds.?®

21 See Attachment 6
22 See Attachment 7
23 See Attachment 8
24 See Attachment 9
25 See Attachment 10
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RESULTS OF REVIEW

The OIG reviewed SFRTA'’s Procurement Policy, Florida Administrative Code, and
Florida statutes for procurement 16-010 to determine relevant similarities and
differences. In addition, the OIG compared the Procurement Policy with SFRTA'’s
practices during the procurement of the RFP to determine if SFRTA followed its own
policy during the procurement.

Comparison of SFRTA’s Procurement Policy and Florida Administrative Rule and
Statutes

Prior to 2009, SFRTA followed the procurement practices specified in Florida
Administrative Code, Rule 30C-226, which essentially mirrors the procurement practices
of state agencies. Therefore, we compared SFRTA's current Procurement Policy with
Rule 30C-2.

SFRTA's Procurement Policy differs in four major ways from Rule 30C-2, as described
in Table 3.

Table 3. SFRTA Procurement Policy Comparison

Procurement Policy under Rule 30C-2 SFRTA Amended Procurement Policy
e The receipt of a formal written e No requirement to stop solicitation
protest stops the solicitation process upon receipt of written

process (s. 120.57(3)(c), F.S.) protest.

e Protest process is elevated to e Except for courts, appeal process
Florida Department of is limited to SFRTA'’s internal
Administrative Hearing (DOAH) process (Executive Director’'s
for final order. decision).

e Formal procurement threshold is e Formal procurement threshold is
$25,000 (requires written $100,000 (no competitive bid
agreement and competitive bid). required below threshold).

Rule 30C-2 was repealed as a result of the implementation of HB 1021, which redefined
State agency in Chapter 120, F.S., to exclude SFRTA and the other transportation
authorities listed in Chapter 343. The change allowed SFRTA to develop its own
procurement policies, which differed in part from the requirements of the repealed rule.
SFRTA’s March 2011 Board minutes stated:
Up until 2009, SFRTA was subject to Florida's Administrative Procedure Act
(Chapter 120, F.S.) (the "Act"). The Act required, amongst other things, that
SFRTA comply with the State's rulemaking procedures to adopt and amend its

26 Also known as the Procurement Code of Tri-County Commuter Rail Authority
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Procurement Code which was included in the Florida Administrative Code. The
Act also placed certain limitations on procurements, including that SFRTA
stay any procurement in the event of a protest until the protest was
resolved [emphasis added]. 27:28.2°

Comparison of SFRTA’s Procurement Policy with the Procurement of RFP 16-010

Section 1.1 of RFP 16-010 states “[a]ll SFRTA procurement activities are governed by
the SFRTA Procurement Policy.” However, the RFP itself contained the following
inconsistency with the procurement policy:

From RFP 16-010:
Each member of the ESC [Evaluation Selection Committee] shall receive a
copy of each Technical Proposal determined initially responsive, as
determined solely by SFRTA Procurement staff. The ESC members will
independently evaluate the Technical Proposals using the RFP Evaluation
Criteria prior to the ESC meeting [emphasis added]. (RFP section 1.14.1, RIP

p.8)

From SFRTA’s Procurement Policy:
Evaluation of Proposals: All proposals received shall be evaluated by an
Evaluation and Selection Committee (Committee) comprised of SFRTA staff
members and may include other governmental agency personnel selected by the
Executive Director [emphasis added]. (SFRTA Procurement Policy Chapter 4

(10) (c))

The ESC did not evaluate all proposals, only the proposal deemed responsive.

27 Rule 30C-2.010 (3) Receipt of Protest

28 SFRTA Procurement Policy: If SFRTA determines that a Protest is valid, the Executive Director, at his
or her sole discretion, may: (i) Direct the Procurement Director to issue a new or amended Solicitation; (ii)
award the Contract or recommend that the Board award the Contract, if the Contract amount exceeds the
Executive Director's approval authority; (iii) terminate or suspend performance of the Contract that is the
subject of the Protest; or (iv) take any other action permitted by law to promote compliance with SFRTA
policies and applicable law.

29.120.57(3)(d)(3)(f)

Advisory Report No. 171-4002 e Page 14 of 62



Office of Inspector General
Florida Department of Transportation

Insurance for Services along the SFRC

In RFP 16-010, the contractor is required to purchase insurance that includes
Commercial General Liability (CGL). The CGL policy must have policy limits of:

e $10 million for each occurrence of bodily injury and property damage.

e $10 million annual aggregate.

e $10 million per occurrence and policy aggregate for personal injury and
advertising injury.

e $10 million for completed operations and products liability per occurrence and
project aggregate.

All subcontractors are required to maintain coverages, limits and terms no less
restrictive than those required of the contractor.

The contractor must provide Worker’'s Compensation Insurance applicable to all
employees. The policy must include Employer’s Liability with the minimum limit of
$1,000,000. Contractors that are a railroad are subject to the Federal Employers
Liability Act (FELA). Such contractors must have Employers Liability insurance covering
FELA limits of at least $10 million per occurrence for the SFRC and $5 million for the
Tri-Rail Downtown Miami Link Service. SFRTA and the Florida Department of
Transportation must be named as additional insureds and the FELA coverage must be
primary to FELA coverage obtained by SFRTA as part of the SFRTA Insurance
Programs.

Concerning subcontractors of contractors, SFRTA stated in Sections 2.11.1.A and
2.11.2.A of the RFP that “[iinsurance coverage provided under this Section, including
coverage provided by the Self-Insurance Retention Fund [SIRF], shall not extend to the
Contractor’s Subcontractors.” According to SFRTA, the authority started excluding
subcontractors from insurance liability protection after the department informed SFRTA
in 2014 that it would not cover subcontractors with its SIRF. Based on this information,
SFRTA placed the language excluding subcontractors in RFP 16-010.

Communications during Advertisement

During the advertisement of RFP 16-010, contractors had the opportunity to submit
guestions to aid in preparation of proposals. In response, SFRTA distributed nine
addenda to provide answers to contractors’ questions and/or amend the RFP. SFRTA
distributed the nine addenda for all contractors to view the questions, responses, and
amendments to the RFP.

As stated in SFRTA'’s Procurement Policy, contractors were given the opportunity to
protest within a protest period “three (3) business days following the date of the posting
of the Intent of Contract Award on SFRTA'’s website or the date of the issuance of an
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addendum as to the content of such addendum or the date of issuance of the
solicitation.” No protest was filed in response to any of the addendums distributed.

Table 4 summarizes questions and answers in the nine addenda.

Table 4. Addendum Questions and Answers

Addendum Addendum Date Contractor Questions About
Number Questions Insurance
Submitted
1 09/14/2016 1 0
2 09/26/2016 5 0
3 10/13/2016 1 0
4 11/02/2016 31 0
5 11/08/2016 81 18
6 11/10/2016 187 9
7 11/17/2016 263 29
November 18, 2016, the last day contractors can submit questions for RFP 16-010.
8 11/23/2016 150 10
9 12/01/2016 75 13
Total 78 Days 794 79

SFRTA distributed addenda 8 and 9 subsequent to the last day contractors could

submit questions for RFP 16-010. Addenda 8 and 9 made the following revisions to the

RFP:

¢ RFP Instructions to Proposers (contractors)

General Terms and Conditions
Special Terms and Conditions
Technical Specifications
Substituted exhibits, and
Added attachments to the RFP.

While SFRTA generally followed its Procurement Policy during the advertisement of
RFP 16-010, including the Question and Answer period, the authority had an
opportunity to clarify the insurance portion of the RFP via a meeting. SFRTA’s
Procurement Policy requires a cone of silence during advertisement. However, the
Policy allows exceptions, including “any communications made on the record at a
publicly noticed meeting.”

Rejection of Proposals

By December 16, 2016, the submission proposal deadline, SFRTA received six proposals
from six contractors. SFRTA disqualified five of the six proposals as nonresponsive
proposals because they were interpreted by SFRTA to be “conditional.” SFRTA’'s RFP
stated that conditional proposals could be rejected and nonresponsive proposals would
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be rejected. The proposal from Herzog was the only proposal not considered conditional
and the only one accepted.

SFRTA rejected five of the six proposals for the following reasons°:

e Amtrak: included “exceptions” requesting revisions of the contract relating to the
insurance requirements.

e Bombardier: included a “costing assumption” due to its belief that the RFP
requested duplicative insurance coverage.

e First Transit: included “points of discussion to be negotiated upon award” in its
proposal. Also, First Transit was not willing to accept liability for losses or claims
not caused by the contractor.

e SNC-Lavalin: included “proposal exceptions” that requested to revise the
contract relating to the insurance requirements.

e Transdev: included “pricing assumptions” due to the contractor’s belief that the
RFP requested duplicative insurance coverage.

In the response to the OIG’s draft report 17-4002, SFRTA stated:

[T]he integrity of the procurement process would not be maintained if the 5
proposers gained an advantage from their bad acts, i.e. because SFRTA re-
procured or amended the solicitation in a manner that allowed these proposers to
have another chance at award of the contract. The integrity of the process is a
highly regarded principle in the public procurement profession and one that
SFRTA takes very seriously.

SFRTA's Reasons to Award

During our interview with SFRTA, they stated it did not issue a new solicitation or
amend the solicitation because staff may not have had time to award the contract by
June 30, 2017, the expiration date of the unbundled contracts. SFRTA also stated that it
would have to negotiate the terms of extensions to the existing contracts to include the
Miami connection. A delay in the Miami connection could cause SFRTA to lose county
funding for the services. Moreover, resoliciting the procurement for both the new
contract and the extension of the existing four contracts could have been cumbersome
and there would have been no guarantee the proposals would have been better the
second time. Instead, SFRTA’s Board awarded the contract to Herzog during the
January 2017 Board meeting to give the firm time to mobilize to begin work on July 1,
2017.

30 Noted in the Commercial Subcommittee Review and Fact-Finding Summary for RFP No.16-010
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District Four Secretary Opinions on Awarding the RFP

In Secretary O'Reilly’'s email dated January 25, 2017, to SFRTA3®! he stated he had
“very real concerns that the Board is being asked to approved a contract that has
expenditures way in excess of what is available in the budget.” In our interview with
Secretary O’Reilly, he stated that he believed SFRTA started the procurement later than
anticipated, which caused them to terminate the RFP at the scheduled date instead of
exploring other options to provide clarity to the proposers. He further explained that
SFRTA could have extended the Question and Answer period to give the firms more
time to understand the requirements of the RFP and to prevent being left with only one
gualified proposal. He stated that SFRTA could have extended the current contracts
and re-advertised the RFP due to the Miami connection not beginning until spring 2018.

Notification of RFP to Department

Before the advertisement of the procurement for the bundled contract, SFRTA staff
stated that they notified the department of the impending RFP. SFRTA also stated that it
gave the department the opportunity to provide feedback, which the department
provided on August 29, 2016, via email. However, while we have evidence of the
department’s feedback, we found no clear notification or evidence from SFRTA to the
department that depicts the fulfillment of s.343.58(4)(c)(1), F.S. (2016), which required
SFRTA to notify the department 90 days before the advertisement. The department
acknowledged they became aware of the planned procurement through routine
interactions with SFRTA, rather than being notified through a formalized notification.
Section 343.58(4)(c), F.S., allowed the department the opportunity to object within 60
days after receipt of notice. The department indicated they were not aware of the
estimated or proposed cost of this procurement until January 24, 2017. If formal notice,
including the independent engineer’s estimate, had been provided to the department at
the 90-day point, time would have been available to properly assess the proposal. The
90-day notification requirement and the 60-day objection period were removed and are
no longer required due to the implementation of HB 695, effective July 1, 2017.
However, 343.54(4), F.S., modified in 2017, now states, “...the authority may not enter
into, extend, or renew any contract or other agreement that may be funded, in whole or
in part, with funds provided by the department without the prior review and written
approval by the department of the authority’s proposed expenditures.”

Before the advertisement of the procurement for the bundled contract, SFRTA’s
General Counsel gave a PowerPoint presentation to SFRTA'’s Board on the
procurement process. In this presentation, a slide illustrated that the RFP is a
“competitive negotiated procurement process” that evaluates the technical and price of
each proposal submission for the contract, also defined in the RFP in Chapter 4,
subsection 10(a) of SFRTA’s Procurement Policy. Also, a slide in the presentation
states that the department will approve the portion of the RFP to be funded with State
monies before the RFP is advertised. However, the RFP 16-010 did not require

31 Attachment 7
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negotiation, and that the department did not approve the portion of the contract of the
RFP to be funded with State monies before the RFP was advertised.

SFRTA utilizes a flowchart to provide guidance to their staff on the process of the RFP.
The flowchart illustrates that the independent engineer’s estimate occurs before the
RFP is advertised. However, we observed that the signed engineer’s estimate, dated
December 14, 2016, occurred after the advertisement and just prior to the December
16, 2016 submission deadline for proposals.

Alternatives to Awarding of Contract

On January 27, 2017, SFRTA held a Board meeting to review the procurement process
leading to the selection of the contractor to perform the services for RFP 16-010 and
vote on awarding the contract. Before the meeting, District 4 was unaware of the
independent engineer’s estimate for services in RFP 16-010, nor was District 4 aware of
the sources of revenue to cover expenditures for the 10-year duration of the contract.
Neither SFRTA’s Procurement Policy nor Florida Statutes require the engineer’s
estimate to be available to Board members before a decision is made. Without this
information, the Board could make a decision to award a contract without sufficient
funds to support it.

At the meeting, the SFRTA Board approved the awarding of RFP 16-010. During
discussion before approval, SFRTA Consultant Legal Counsel offered three options:
1. Award the contract to Herzog.
2. Reject all proposals and re-advertise the RFP.
3. An intermediary3? option between options 1 and 2.

The Consultant Legal Counsel explained that options 1 and 2 would be defensible, but
option 3 would not be because SFRTA’s Procurement Director decided to reject the five
proposals as nonresponsive and the Circuit Court had already ruled in SFRTA's favor.33

SFRTA General Counsel stated the possible difficulty in option 2. Option 2 would
require extending the previously unbundled contracts for Tri-Rail that were to be
succeeded by the Herzog contract. The new contract would have the connection to
downtown Miami, while the unbundled contracts did not. SFRTA would have to
renegotiate the contracts if all proposals were rejected.

The contract was executed between Herzog and SFRTA for services along the SFRC
for $511 million over 10 years. Secretary O’Reilly inquired how SFRTA would pay for
the Herzog contract, given that the current operating budget for the four individual
contracts is $39.4 million, which is $9.7 million less than the proposal price for the

32 Intermediary option: to not reject the 5 disqualified contractors and allow them an opportunity to be
awarded under RFP 16-010.

33 An intermediary option may have been more defensible if it had been used before the rejection of the
five proposals and the Circuit Court ruling.
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bundled contract of $49.1 million; not including the extra operating funds for Positive
Train Control (PTC) and the service extension to Miami Station. The SFRTA Deputy
Director stated in response to the Secretary’s questions that the budget would have built
in cost savings initiatives, such as savings in fuel costs, to make up for the shortfall.

During an interview, the Board Chair told us that the Board’s decision to award the
contract to Herzog after SFRTA rejected the other five contractors’ proposals may have
been legal but did not bear in mind price, as they should have. The Board Chair
expressed concern that SFRTA would not have the funds to afford the contract and
would have to seek additional funding.

According to SFRTA, performance and safety were top priorities in the RFP process.
Price was important, but not as much as performance and safety. Furthermore, the
price for the Herzog contract ($511 million) was still less than the independent
engineer’s estimate ($535 million). Nevertheless, SFRTA stated that if the five
contractors had not conditioned their proposals, the contractors’ proposals would have
been much higher than they were (between $38 million and 136 million lower than
Herzog's proposal).

Advisory Report No. 171-4002 e Page 20 of 62



Office of Inspector General
Florida Department of Transportation

RECENTLY ENHANCED CONTROLS

House Bill 695

On June 23, 2017, Governor Scott signed House Bill 695 (HB 695) into law. Among
other changes, HB 695 specifies the way the department will provide funding to SFRTA,
and identifies the agreements required between the department and SFRTA.

The implementation of HB 695 increases the department’s ability to oversee SFRTA'’s
use of State funding. SFRTA is prohibited from entering or extending a contract or other
agreement funded, even patrtially, without the department’s prior review and written
approval of SFRTA’s proposed expenditures.

Approval of HB 695 also enhances the department’s oversight of SFRTA by requiring a
written agreement between SFRTA and the department, consistent with the
recommendation in OIG Report No. 141-4002. The department is specifically authorized
to agree to advance the authority 25 percent of the total funds provided under this
subsection for a state fiscal year at the beginning of each state fiscal year, with monthly
payments over the fiscal year on a reimbursement basis as supported by invoices and
such additional documentation and information as the department may reasonably
require and a reconciliation of the advance against remaining invoices in the last quarter
of the fiscal year. The agreement must allow for the department to review, approve, and
audit of SFRTA's expenditures of State funds. This agreement gives the department the
ability to provide preferred methods of procurement for SFRTA to use when using State
funding.

HB 695 specifies that State funds to SFRTA constitute State financial assistance. With
this clarification, the State funds received by SFRTA are specifically referenced as
subject to the Florida Single Audit Act. This enhances the transparency of SFRTA'’s use
of funding from the Department.

Revised Agreements between the Department and SFRTA (Pending)

Note: the agreements between the department and SFRTA have not been finalized. If
complete, the final report will include a synopsis of the agreements.
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ADDITIONAL CONTROLS FOR CONSIDERATION

We recommend consideration of the following controls to ensure greater transparency
and accountability of the use of State funds.

1. The State Legislature may consider amending Florida Statutes to require
transportation authorities listed in Chapter 343, Florida Statutes (F.S.), including
SFRTA, to adhere more closely to the protest procedures outlined in Chapter
120, F.S., which includes stopping the solicitation upon receipt of protest and,
when necessary, elevating the protest to the Florida Department of
Administrative Hearing (DOAH) for final order.

2. SFRTA may consider ensuring alignment of the language concerning the review
of proposals (Chapter 4, subsection 10(c)) and opportunities for negotiation
(Chapter 4, subsection 10(a)) in its Procurement Policy with the language
concerning reviews and negotiations in future RFPs.

3. SFRTA may consider increasing transparency in future RFPs by extending the
guestion and answer deadline or holding a public noticed meeting for all
proposers, if material changes to the RFP are issued after the advertised final
day for questions.

4. The department should consider including in its agreement with SFRTA a
requirement to be notified in writing, informing the department of upcoming
procurements. Additional documentation should include an independent estimate
of the cost to be incurred and the funding source for the life cycle of the
procurement. Timelines for submission of these proposed procurements and
department’s response should be documented in future JPAS.
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APPENDIX A — Purpose, Scope, and Methodology

The purpose of this engagement is to fulfill Senator Brandes’ request in reviewing
SFRTA'’s Procurement Policy and the procurement process performed by SFRTA for
RFP 16-010.

The scope of this engagement included the past and current procurement process and
policies used by SFRTA and its predecessors, along with the State of Florida
established procurement rules.

The methodology included:
e Created a comparison between SFRTA’s Procurement Policy and Rule 30C-2,
Procurement Code.
e Created a comparison between SFRTA’s Procurement Policy and Chapter 287
F.S., Procurement of Personal Property and Services.
e Created a comparison between SFRTA’s Procurement Policy and Chapter 120
F.S., Bid Protests.
e Created checklist of key requirements expected to be met during a properly
executed procurement process.
e Reviewed key requirements expected to be met during a properly executed
procurement process.
e Created a chronological timeline of events for RFP 16-010.
Interviewed District 4 Staff.
Interviewed SFRTA's Staff.
Interviewed the Chairman to SFRTA Board.
Reviewed SFRTA'’s board meeting minutes.
Reviewed available communications between SFRTA, District 4 and the
contractors.
Reviewed independence of all parties involved in the RFP 16-010.
e Reviewed RFP 16-010 insurance criteria.
e Reviewed SFRTA Subcommittees’ review of contractors’ proposals.
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APPENDIX B — SFRTA’s Response and OIG Supplemental Comments

SFRTA'’s August 31, 2017, affected entity response is provided in its entirety below. The
OIG supplemental comments are included at the end of their response.
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APPENDIX B — SFRTA’s Response and OIG Supplemental Comments (Continued)

SFRTA/OIG Response
August 31, 2017
Page 2

of the Court were that the non-responsive proposers did not have a substantial likelihood
of prevailing on the merits. Having lost in court, the non-responsive proposers then availed
themselves of their administrative remedies under the SFRTA Procurement Policy to
protest the notice of intent to award. Finally, on January 27, 2017, when the proposed
contract was presented to the SFRTA Board at an advertised public meeting, where the
proposers were again permitted to speak, the item was presented with the following
options; (i) to award to the lone responsive proposer, or (ii) to reject all bids and reissue
the Request for Proposals (“RFP”). The Board deliberated for almost 2 hours before voting
to approve the award to the responsive proposer. The purpose of reviewing this history is
to emphasize the extraordinary amount of time and level of review afforded in this specific
matter. This due process and these judicial and administrative remedies are available to

since the current vendor contracts were scheduled to expire. Furthermore, in this case,
there was a new service due to begin and negotiations with the protesting proposers may
have had to occur during any resolution of a Chapter 120 protest, which would put SFRTA
at a serious disadvantage.! The SFRTA Procurement Policy is purposely written to allow
flexibility to address protests on an individual case-by-case basis to yield a fair, just and
equitable result.

! Stopping the service if these contract negotiations failed was not an aption as SFRTA would then be in default of
its other contractual obligations (including those to the federal government). The ncn-responsive proposers were
well aware of this and could have used this to their negotiating advantage.
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APPENDIX B — SFRTA’s Response and OIG Supplemental Comments (Continued)

15JTULBU WLISIL UIE PIOPOSET IMPOSEs CONAINONS, OF Where te proposal 1s conditioned or
qualified in a manner not authorized in the RFP.

Consistent with this policy, Section 1.10.2 of the RFP provides, in part:

Proposals which, in the opinion of SFRTA are non-responsive will
be rejected. Proposals may be rejected if found to be conditional,
irregular or not in conformance with the requirements or instructions
contained herein. [emphasis added]
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APPENDIX B — SFRTA’s Response and OIG Supplemental Comments (Continued)

SFRTA/OIG Response
August 31,2017
Page 4
And, Section 1.10.3 of the RFP, further provides:

Conditions Causing Disqualification of Proposers. Other conditions,
which may cause rejection of Proposals, include, but are not limited
to, a Proposer submitting more than one proposal, qualified or
contingent proposals. .. [emphasis added]

The Procurement Director, acting within his authority, made a
determination finding 5 of the 6 proposals non-responsive based on the
definition and principals of responsiveness found in the SFRTA
Procurement Policy and the specific terms of the RFP. Having found the
proposals non-responsive, a determination which is properly made prior to
evaluation, there was no reason to present the non-conforming proposals to
the Evaluation and Selection Committee. Finallv. as disenicsed in oreater

agreement.

Independent engineer’s cost estimates are part of all government procurements, including FDOT’s.
In addition, the existence of this procurement and the decision to bundle SFRTA’s core services
was widely known. FDOT had numerous opportunities to request independent cost estimates or
any other information relating to the RFP. This information was not requested by FDOT during
the procurement (neither by the FDOT representative on the evaluation committee or on the
SFRTA Board), but it was provided to FDOT during agenda review prior to the Board meeting.
In any event, what meaningful impact would the availability of this information to FDOT have
made?
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APPENDIX B — SFRTA’s Response and OIG Supplemental Comments (Continued)

the department of the proposed procurement or renewal and the proposed terms thereof.” The
Report goes on to say that such formal notice would have included the independent engineer’s cost
estimate. On the issue of compliance with the notification requirement, on August 12", September
1% and September 8th of 2016, SFRTA’s Procurement Department (or the consultants working
with the Procurement Department in the preparation of the procurement documents), emailed the
procurement documents to FDOT for its review and approval. On the issue of submittal of an
independent engineer’s cost estimate, SFRTA never previously provided that to FDOT when
secking its approval under this section and FDOT never required it to be submitted by SFRTA in
order for it to obtain FDOT’s approval of procurement docurnents.

? Twenty percent, or another similar percentage, is commonly used by the commuter rail industry for evaluating
price proposals when procuring these types of services.
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APPENDIX B — SFRTA’s Response and OIG Supplemental Comments (Continued)

SFRTA/OIG Response
August 31,2017
Page 6

4, Under the fourth Additional Controls for Consideration, the Report states that “timelines
for submission of these proposed procurements and department’s response should be documented
in future JPAs.” The Report assumes, by this statement that the prior statutory language in Section
343.54(4)(c)1, F.8. requiring FDOT’s approval of proposed contracts still applies. The new
statutory language adopted in HB 695 now requires the Department approve SFRTA’s “proposed
expenditures.” Specifically, the amended language states, that SFRTA “...may not enter into,
extend, or renew any contract or other agreement that may be funded, in whole or in part, with
funds provided by the department without the prior review and written approval by the
department of the authority’s propoesed expenditures.” (emphasis added)

Under “Additional Controls for Consideration” on page 22 of the Report, the Report recommends
that the agreement that SFRTA and FDOT will be entering into include a requirement that
“Timelines for submittal of these proposed procurements and department’s response should be
documented in future JPAs.” SFRTA does not object to notifying the Department of upcoming
procurements and providing independent engineer’s cost estimates. However, there is no

requirement in the current law for SFRTA to obtain the Department’s approval of same.
5. Special District Designation

SFRTA is aware of DEO’s designation of it as a “special district.” SFRTA respectfully disagrees
with DEO’s position and continues to assert that it is not a special district, as that term is defined
under Florida law.

The Legislature has stated that special districts are to be created and operated pursuant to the
requirements contained in Chapter 189, Part 1, F.S. Specifically, “[iJt is the intent of the
Legislature through the adoption of this chapter to provide general provisions for the definition,
creation, and operation of special districts. It is the specific intent of the Legislature that dependent
special districts shall be created at the prerogative of the counties and municipalities and that
independent special districts shall only be created by legislative authorization as provided herein.”
Section 189.011(1), F.S.
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APPENDIX B — SFRTA’s Response and OIG Supplemental Comments (Continued)

SFRTA/OIG Response
August 31, 2017
Page 7

non-responsive. In addition, several of these proposers were familiar with SFRTAs procurement
process and this specific issue, having been deemed non-responsive in previous SFRTA
procurements for conditioning their proposal. SFRTA’s handling of the issues presented and all
of its actions in this matter were consistent with prior procurements where it deemed other
proposers non-responsive.

It is also important to recognize, these were sophisticated proposers, represented by lawyers, and
well versed in government procurements conducted all across the United States for the similar
services sought here under similar requirements.

In summary, SFRTA accorded all proposers due process, ample opportunity to ask questions, and
explicit direction with respect to the requirements of the RFP. The RFP process was transparent

1 1

IVLIRGL UEISSUY {L/CPULY EXECULVE LITECTOT)
Teresa Moore (General Counsel)
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APPENDIX B — SFRTA’s Response and OIG Supplemental Comments (Continued)

OIG Comments to SFRTA Response dated August 31, 2017

Comment 1:

Concerning Table 3 on page 13 of our draft report, we have removed the bullet point
that states the “Procurement Director has sole discretion in the ultimate award of the
contract” and the bullet point that states the “Procurement Director has limited authority
and discretion in handling protests.”

Comment 2:

Provisions of state law as referenced in our report, provide an opportunity for protest.
SFRTA'’s Procurement Policy does not provide the same level of protection for
instances in which state money is expended. We believe that acquisitions made by
SFRTA using state money should be subject to the same protest provisions as
described in state law to protect the integrity of the procurement process.

Comment 3:

To clarify our report, we have changed the first paragraph in the “Comparison of
SFRTA'’s Procurement Policy with the Procurement of RFP 16-010” section on page 14
to:
Section 1.1 of RFP 16-010 states “[a]ll SFRTA procurement activities are
governed by the SFRTA Procurement Policy.” However, the RFP itself contained
the following inconsistency with the procurement policy...

SFRTA references Chapter 4(8)(e)2 “Determination of Responsiveness” to argue that
the procurement policy is consistent with the Request for Proposals (RFP), but Chapter
4(8)(e)2 in SFRTA'’s Procurement Policy specifically refers to the procurement method
of Invitation to Bid (ITB), not a RFP which is discussed in Chapter 4(10). Additionally,
SFRTA could ensure consistency between the procurement policy and the RFP by
amending the Procurement Policy to clarify that competitive sealed biddings include all
procurement methods, not only ITBs.

Comment 4:
We believe substantial changes to the RFP should not be made after the questions and

answers period to ensure all prospective proposers fully understand SFRTA’s
procurement parameters.
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APPENDIX B — SFRTA’s Response and OIG Supplemental Comments (Continued)

Comment 5:

If the December 14, 2016, independent engineer’s estimate of $535 million was
provided prior to the September 2, 2016, solicitation, the department would have had a
better understanding of the estimated cost of the contract and would have been
provided an opportunity to ask budgetary questions. The projected cost, if provided in
advance, would have allowed the board members additional time prior to the board vote
to determine if funds were available to support the procurement given SFRTA'’s current
funding stream.

Comment 6:

Elements of the liability insurance requirements from previous procurements are
different from the insurance requirements set forth in RFP 16-010, therefore assuming
contractor familiarity with insurance requirements is not the same as assured
transparency. SFRTA would have been acting within their procurement policy to hold a
publicly noticed meeting to clarify confusion relating to insurance.

Comment 7:

Based on SFRTA's response, we have added the following to the “Rejection of
Proposals” section on page 17 of the report:

In the response to the OIG’s draft report 17-4002, SFRTA stated:

SFRTA'’s position was that the integrity of the procurement process would
not be maintained if the 5 proposers gained an advantage from their bad
acts, i.e. because SFRTA re-procured or amended the solicitation in a
manner that allowed these proposers to have another chance at award of
the contract. The integrity of the process is a highly regarded principle in
the public procurement profession and one that SFRTA takes very
seriously.
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APPENDIX B — SFRTA’s Response and OIG Supplemental Comments (Continued)

Comment 8:

SFRTA's response incorrectly asserts that the OIG states that formal notification “would
have included the independent engineer’s estimate.” We made the following
recommendation in the draft report provided to SFRTA, in the “Additional Controls for
Consideration” section on pages 2 and 22, for the department to consider:

Additional documentation should include an independent estimate of the cost to
be incurred and the funding source for the life cycle of the procurement.

Concerning the three dates listed in SFRTA’s response (August 12", September 1%,
and September 8™), only two of these are prior to the September 2, 20186,
advertisement date and none are prior to the 90-day requirement.

Comment 9:

The report does not fail to document the reasons for SFRTA finding the 5 proposers
non-responsive. Page 17 of the “Rejection of Proposals” section of the report provides a
brief extract from SFRTA’s Commercial Subcommittee Review and Fact-Finding
Summary for RFP N0.16-010 of the reasons why each of the five proposals were
rejected.
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APPENDIX C — Management Response

On September 29, 2017, the department submitted the following in response to our
audit. The response is provided in its entirety below.

RE: 0IG Advisory Report No. 171-4002
Dear Mr. Sullivan:

As requested, this letter serves as the Department’s response to the above referenced SFRTA
Preliminary and Tentative (P&T) advisory report. We have no comments on the observations section.
We concur with observation #4 that describes the District 4 Secretary’s actions and comments at the
January 2017 SFRTA Beard meeting.

We have no comments on the additional controls listed. With regards to control consideration #4, we
are presently working with SFRTA on language and an associated process to address the contract review
requirements in the Florida Statutes.

We recommend that you reference the Board Chair’s name, rather than just referencing “Board Chair”
in the report. The chair changes each year and this has potential to cause confusion. The chair at the
time in guestion was Commissioner Abrams.

Please feel free to contact Gerry O'Reilly, the District Four Secretary, at (954) 777- 4411 should you have
any questions.
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APPENDIX D — List of Acronyms

Commercial General Liability (CGL)

CSX Transportation, Inc., (CSXT)

Department of Administrative Hearing (DOAH)
Department of Economic Opportunity (DEO)
Department of Financial Services (DFS)
Evaluation and Selection Committee (ESC)
Federal Employers Liability Act (FELA)
Florida Statutes (F.S.)

Florida Transportation Commission (FTC)
House Bill (HB)

Invitation to Negotiate (ITN)

Joint Participation Agreement (JPA)

Office of Inspector (OIG)

Positive Train Control (PTC)

Request for Proposal (RFP)

Self-Insurance Retention Fund (SIRF)

South Florida Rail Corridor (SFRC)

South Florida Regional Transportation Authority (SFRTA)
Transportation Research Board (TRB)
Tri-County Commuter Rail Authority (TCRA)
Tri-County Commuter Rail Organization (TCRO)
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Kristofer B. Sullivan, Director of Audit

Approved by:
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STATEMENT OF ACCORDANCE

The department’s mission is to provide a safe transportation system that ensures the
mobility of people and goods, enhances economic prosperity, and preserves the quality
of our environment and communities.

The Office of Inspector General’'s mission is to promote integrity, accountability, and
process improvement in the Department of Transportation by providing objective, fact-
based assessments to the DOT team.

This work product was prepared pursuant to section 20.055, Florida Statutes, in
accordance with the Association of Inspectors General Principles and Standards for
Offices of Inspector General, and conforms with The Institute of Internal Auditors’
International Standards for the Professional Practice of Internal Auditing.

Please address inquiries regarding this report to the department’s Office of Inspector
General at (850) 410-5800.
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ATTACHMENT 1 — Letter from Senator Brandes
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ATTACHMENT 2 — SFRTA Map
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ATTACHMENT 3 — Timeline of RFP 16-010

On January 22, 2016, SFRTA Staff and Board discussed the possibility of bundling
the rail operations and maintenance contract since the current contracts were expiring
on June 30, 2017. Staff also stated that if SFRTA’s Board decided to bundle the
contracts, staff would like a six-month process from advertisement to award and
would bring a recommendation to the Board by January 2017 to give the awarded
contractor time to prepare to provide services beginning on July 1, 2017.

On February 26, 2016, the Transportation Research Board (TRB) presented on an
ongoing study to bundle or unbundle operating contracts in the commuter rail
industry. Some of the perceived benefits to bundling a contract included attracting
more experienced competition with a larger contract and less agency oversight
required. Some of the perceived risks included reduced price competition and limited
number of potentially qualified contractors. SFRTA’s Executive Director stated that
SFRTA staff planned to complete an analysis of bundling contracts and would bring a
decision to SFRTA'’s Board by April 2016.

On April 22, 2016, SFRTA's consulting firm (Parsons Brinkerhoff) gave a presentation
to SFRTA'’s Board on the comparative evaluation of bundling and unbundling
services. The presentation stated that bundling the contract would prevent “finger
pointing” and reduce duplication of efforts for services. SFRTA’s General Counsel
gave a presentation to SFRTA’s Board on SFRTA’s procurement process. After
hearing both presentations, SFRTA’s Board came to the consensus to bundle the four
contracts for operations, equipment maintenance, station maintenance, and
dispatching.

On September 2, 2016, SFRTA'’s Executive Director approved the RFP 16-010, and
solicitation process to obtain a contractor for SFRTA'’s Operating services along the
corridor. The RFP was posted on SFRTA’s website and other media platforms for
solicitation.

On September 14, 2016, SFRTA issued Addendum No. 1, which replaced the original
RFP in its entirety.

On September 26, 2016, SFRTA issued Addendum No. 2, which revised some
Technical Specifications, and added attachments to the RFP.

On September 29, 2016, SFRTA hosted a Pre-Proposal Conference. SFRTA'’s staff
gave a description of the services requested from the candidates for operations and
maintenance of the South Florida Rail Corridor. As stated in the minutes from the
conference:

SFRTA reserves the right to reject any or all proposals, including proposals
that are conditioned. If there are any questions regarding the RFP terms and
conditions, please submit those during the question and answer period.
Proposals submitted with conditions are subject to rejection.
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SFRTA provided the following advice as stated in the conference minutes regarding
insurance requirements:

Proposers [contractors] are asked to carefully review the Insurance
Requirements found in Sections 2.9, 2.10, 2.11 of the General Terms and
Conditions, as endorsements and declaration pages are required with the
insurance certificates.

The following companies attended the Pre-Proposal Conference:

e All Trades e Amtrak

e Bombardier Transportation e Business to Business

e CMT Janitorial e First Transit

e Herzog Transit Services e Keolis

e Keolis-Becker Polikoff e Meridian Management Corp.
e RailPlan e SNC-LAVALIN

e Transdev Services UTU30

On September 30, 2016, SFRTA hosted a site VISIt at the Hialeah Rail Yard.
Attendees examined the Rail Yard to see where inventory would be stored and
working facilities for staff.

On October 13, 2016, SFRTA issued Addendum No. 3, which revised portions of the
General Terms and Conditions of the RFP.

On November 2, 2016, SFRTA issued Addendum No. 4, which revised the RFP
instructions to Proposers [contractors], Special Terms and Conditions, Technical
Specifications, substituted exhibits, and added attachments to the RFP. As stated in
the addendum, a contractor asked “could the Authority confirm our understanding that
only AFTER A Technical Proposal is deemed responsive will the Price Proposal be
evaluated?” SFRTA responded:

The Technical Proposal and Required Documents...envelopes will be opened
by SFRTA Procurement Department staff in order to determine initial
responsiveness. After an initial determination of responsiveness has been
conducted, only the Technical Proposals from those Proposers [contractors]
deemed initially responsive will be forwarded to the Evaluation Selection
Committee.

On November 8, 2016, SFRTA issued Addendum No. 5, which revised the Special
Terms and Conditions, Technical Specifications, substituted exhibits, and added
attachments to the RFP.
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ATTACHMENT 3 — Timeline of RFP 16-010 (continued)

On November 10, 2016, SFRTA issued Addendum No. 6, which revised the RFP
Instructions to Proposers [contractors], General Terms and Conditions, Special Terms
and Conditions, Technical Specifications, substituted exhibits, and substituted
attachments to the RFP. As stated in the addendum, a contractor asked:
Last day of submission of proposals is December 9, 2016. This is a very short
window to prepare proposals, disadvantaging bidders who are not already
providing operations and maintenance services for Tri-Rail. Would SFRTA
consider extending the deadline by at least 6 weeks?

SFRTA responded that “there is no change to the proposal due date.” Eighteen
guestions related to insurance contained a response that SFRTA would provide
answers in a future addendum.

On November 17, 2016, SFRTA issued Addendum No. 7, which revised the RFP
Instructions to contractors, General Terms and Conditions, Technical Specifications,
substituted exhibits and added attachments to the RFP. As stated in the addendum
SFRTA received the following request about the proposal submission date:
Could SFRTA please provide a date by which proposers’ [contractors’]
questions will be answered? Since much of the information previously
requested is required for proposers [contractors] to prepare a competitive bid
and has not been provided to date, we respectfully request an extension of 60
days to the proposal due date.

If SFRTA issues any addenda within fifteen business days of the proposal due
date, we request that SFRTA extend the due date to allow proposals to be due
at least fifteen business days from receipt of the last addendum.

SFRTA responded “There is no change to the proposal due date” and “No change”
respectively.

On November 18, 2016, at 5:00pm Eastern Time, SFRTA, as planned, stopped
contractors from submitting questions about the RFP.

On November 23, 2016, SFRTA issued Addendum No. 8, which revised the RFP
Instructions to Proposers [contractors], General Terms and Conditions, Special Terms
and Conditions, Technical Specifications, substituted exhibits, and added attachments
to the RFP. As stated in the addendum, SFRTA received the following question
requesting extension of the proposal submission date:
We request that Authority approve an extension to the proposal due of
December 9, 2016 by two weeks following the release of addendum 6 as this
will provide sufficient time to assess the MOE maintenance records.

SFRTA navigated the contractor to an answer in a previous addendum that stated
“there is no change to the proposal due date.”
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On December 1, 2016, SFRTA issued Addendum No. 9, which revised the RFP
Instructions to Proposers [contractor], General Terms and Conditions, Special Terms
and Conditions, Technical Specifications, and substituted exhibits for the RFP.
SFRTA changed the last day for submission of proposals from December 9, 2016, to
December 16, 2016. As stated in the addendum, a proposer [contractors] asked
“what is SFRTA's total estimate of liability for their open claims?” SFRTA responded
“this information is not available at this time.”

On December 14, 2016, Parsons Brinckerhoff submitted an estimate of probable cost
in the amount of $539,094,016 with an average cost per year of $53,909,402 for the
proposed services contract. Also, on December 14" Bombardier and Transdev
submitted their proposals.

On December 15, 2016, Amtrak submitted their proposal.

On December 16, 2016, at 5:00pm Eastern Time was the last day a candidate could
submit a proposal. First Transit, Herzog, and SNC-LAVALIN submitted their
proposals.

On December 29, 2016, SFRTA’'s Commercial Subcommittee and Technical
Subcommittee3* reviewed submitted proposals. The Commercial
Subcommittee report stated:The Director of Procurement separated the pricing
from the Exhibit 2 Price Proposal forms from the required documents and
requested that the Commercial Subcommittee to review each of the six (6) sets
of required documents. While separating the price, the Procurement
Department discovered that five (5) of the six (6) proposals had conditions
and/or exceptions included with the Price Proposal Form contained in the
Required Documents.

34 The Commercial Subcommittee was established to perform commercial fact-finding reviews of proposal
and provide a summary fact-finding report to the Director of Procurement. The Technical Subcommittee
was established to review the technical capabilities and responsiveness of the proposals and provide a
strengths and weakness summary of each proposal.
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Each of the six (6) proposals was reviewed by the Commercial Subcommittee
and a list of irregularities and deficiencies were identified from each Proposal.

The Technical Subcommittee report stated:
The Technical Subcommittee informed the Director of Procurement that two (2)
of the six (6) proposers [contractors] included conditions and/or exceptions in
the Technical Proposal. Those Proposers [contractors] with
conditions/exceptions in the Technical Proposal included Amtrak and SNC-
LAVALIN.

The Director added that if no exceptions or conditions were found in the Herzog
Technical Proposal, the Technical Subcommittee should identify strengths and
weaknesses for the Herzog proposal only.

The Technical Committee evaluated Herzog’s Technical proposal only because it was
the one proposal that did not have any conditions or exceptions.

On January 11, 2017, SFRTA’s Procurement Director submitted letters of rejection to
Amtrak, Bombardier, First Transit Inc., SNC-LAVALIN, and Transdev Services Inc.

On January 17, 2017, Transdev Services Inc., challenged its elimination from a
competition for a public contract pursuant to RFP 16-010 for Operating Services
issued by SFRTA with a pre-award proposal protest. Bombardier and First Transit Inc.
intervened without objection and joined Transdev's request for relief.

On January 19, 2017, SFRTA filed its motion to dissolve ex parte preliminary
injunction and memorandum in Opposition to motion for preliminary injunction in
response to TransdeVv’s pre-award proposal protest.

On January 23, 2017, the circuit court that heard the case stated that SFRTA clearly
communicated to the contractors, including in the RFP, that proposals could not be
conditional and such proposals could be rejected, and that nonresponsive proposals
would be rejected. The court further stated that SFRTA rejected proposals
appropriately. Circuit Court Judge McCarthy ruled in SFRTA's favor dissolving ex
parte Preliminary Injunction because Transdev did not prove that an injunction would
serve the public interest, and Transdev failed to show any entitlement to a preliminary
injunction. Moreover, the court argued that any delay in the awarding of the contract
could jeopardize SFRTA’s commuter rail service because the winning contractor
needs to be prepared to provide the services by July 1, 2017, the beginning of the
contract. SFRTA issued a Notice of Intent to Award the RFP to Herzog.

On January 25, 2017, SFRTA completed an in-house Verification of Funds forms for
the RFP. SFRTA verified that $48,289,122 ($4,142,292 for FY 16-17 and $44,146,830
for FY 17-18) will be available for the project procurement and to authorize the
development and issuance of the solicitation document.
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On January 25, 2017, FDOT District 4 Secretary O’Reilly emailed SFRTA’s Executive
Director Jack Stephens to express the departments concern of the Board having to
vote to approve a contract that has expenditures way more than what is available in
the budget. Secretary O’Reilly stated that the previous operating budget for the four
individual contracts was $39.4 million, which is $9.7 million less than the proposal
price for the bundled contract of $49.1 million.

Secretary O'Reilly also stated FDOT’s contribution to SFRTA is fixed and cannot be
increased. Also, the department’s knowledge of increased funding for SFRTA to
support operating services comes from fare increases. SFRTA would have to cut
funding from other areas to support this contract.

Secretary O'Reilly requested SFRTA provide their board with the proposed operating
budget reflecting how SFRTA'’s operations will be balanced going forward with
upcoming extra expenses. O'Reilly also offered the option of delaying the approval of
the new contract to address the budget shortfall.

On January 27, 2017, SFRTA’s Board reviewed the procurement process that took
place for the RFP. Also, the Board listened to the perspectives of representatives of
rejected contractors (Amtrak, Transdev, Bombardier, and First Transit). Per the
minutes of the board meeting, SFRTA’s Board Chair3® presented the following options
to the Board regarding the selection of a candidate for the RFP:

One, is to award the contract of the bundled services to Herzog... an
alternative is to reject all bids and reissue a new RFP... Also, other alternatives
is to postpone the award or remove the conditions.

To which SFRTA's third-party counsel®® provided a legal opinion as stated in the
board meeting minutes:

In this situation, from a policy decision, should the Board decide that the 5 here
did not play by the rules, the Board can make the call to redo this procurement
or not. Every decision made here today, to move forward, to reject all, can be
challenged. The other middle alternatives that the Chair mentioned, could be
difficult to justify from a legal position.

SFRTA'’s Board voted by majority (6-2) to award the contract to Herzog. The contract
was also executed between Herzog and SFRTA for services along the corridor for
$511 million over 10 years.

35 Broward County Commissioner Ryan.
36 Mr. Goldstein, Managing Partner, Broward office of Shutts and Bowen.
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Also on January 27, 2017, department Secretary Boxold expressed concern in a letter
to SFRTA regarding SFRTA'’s accountability for expenditure of the state funding that
the department provides for SFRTA operations and maintenance costs. In the letter,
Secretary Boxold stated that due to the action of SFRTA’s board awarding the
contract, and the department’s concern related to SFRTA’s “accountability for
expenditure of the state funding”, the department was reviewing all discretionary
funding it provides SFRTA and may elect to withhold such funding in the future.

On January 30, 2017, SFRTA’s Executive Director Stephens informed department
Secretary Boxold of the events that took place in advertising and awarding RFP 16-
010. Stephens also explained that the Legislature did not extend the department
oversight requiring SFRTA to conduct audits of its expenditures of the State funds
pursuant to the Single Audit Act Section 215.97, F.S., Stephens also informed
Secretary Boxold that SFRTA conducts and publicizes their annual independent audit,
which is required by law.

On February 16, 2017, SFRTA’s Executive Director Stephens spoke before the
Senate Appropriations Subcommittee on Transportation, Tourism, and Economic
Development. Executive Director Stephens informed the Subcommittee of the events
that took place in advertising and awarding RFP 16-010. Stephens also explained
how re-advertising the contract to receive more responsive proposals could delay
services into Miami.

On March 24, 2017, department Interim Secretary Cone expressed concerns with
SFRTA expending significant amounts of funding to lobbying against oversight of its
use of State Funds; and the department’s disbelief of SFRTA'’s ability to fund lobbying
activities without the use of State Funds. Interim Secretary Cone also stated that the
department expects SFRTA to operate in the most transparent manner possible, and
SFRTA's current actions (transferring funding from one account to the next for
lobbying expenses) continue to disregard legitimate efforts imposed by the
department to control the use of tax dollars.
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ATTACHMENT 4 — Parsons Brinckerhoff Estimate of Probable Cost (Summar
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ATTACHMENT 5 — SFRTA'’s Rejection Letters
SFRTA'’s Rejection Letter to Amtrak
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ATTACHMENT 5 — SFRTA'’s Rejection Letters continued
SFRTA'’s Rejection Letter to Bombardier
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ATTACHMENT 5 — SFRTA'’s Rejection Letters continued

SFRTA'’s Rejection Letter to Transdev Services, Inc.
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ATTACHMENT 5 — SFRTA'’s Rejection Letters continued
SFRTA'’s Rejection Letter to First Transit, Inc.
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ATTACHMENT 5 — SFRTA'’s Rejection Letters continued
SFRTA Rejection Letter to SNC-Lavalin Transit LLC
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ATTACHMENT 6 — SFRTA's Verification of Funds for Fiscal Year 2017-2018
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ATTACHMENT 7 — FDOT District Four Secretary Email to SFRTA

From: stephensj@sfrta.fl.gov
Sent: 1/26/2017 7:54:14 AM

To: gerry.oreilly@dot.state.fl.us
Subject: Re: Board Meeting Friday
Attachment:

Tags:

It's being prepared as a result of your concerns. Currently | am comfortable we can
meet this challenge. Look forward to laying it out for you from our perspective.

Sent from my iPhone

On Jan 25, 2017, at 5:16 PM, OReilly, Gerry
<Gerry.OReilly@dot.state.fl.us<mailto:Gerry.OReilly@dot.state.fl.us>> wrote:

Jack,

I've continued to review Agenda Item R8 since my briefing yesterday. | have very real
concerns that the Board is being asked to approve a contract that has expenditures
way in excess of what is available in the budget. When | look at the current operating
budget | see that the four individual contracts (Operating, Train Maintenance, Station
Maintenance and Dispatch) have $39.4 million assigned to them. The bid price for the
bundled contract is $49.1 million annually. That leaves a shortfall of $9.7 million
annually. There is also going to have to be extra operating funds for PTC and for the
service extension to the Miami Station. FDOT's contribution to SFRTA is a fixed
number. This amount cannot be increased. | am not aware of any other sources of
increased funding (other than a potential fare increase) so the only option | see is to
cut funding from other areas. | believe the board needs to see a proposed operating
budget that will reflect how it will be balanced going forward with these extra
expenses. | understand time is of the essence for approval of the new contract but if a
delay is necessary in order to address the budget shortfall fully then you may need to
defer the item.

Give me a call if we need to discuss.
Gerry O'Reilly, PE

District Four Secretary
Florida Department of Transportation
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ATTACHMENT 8 — FDOT Secretary Letter SFRTA
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ATTACHMENT 9 — SFRTA's Executive Director Letter to FDOT
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ATTACHMENT 9 — SFRTA's Executive Director Letter to FDOT continued
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ATTACHMENT 10 — FDOT Interim Secretary Letter to SFRTA
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ATTACHMENT 11 — Letter from SFRTA Chairman to FDOT

Advisory Report No. 171-4002 e Page 60 of 62



Office of Inspector General
Florida Department of Transportation

ATTACHMENT 11 — Letter from SFRTA Chairman to FDOT continued

James Wolfe, P.E.
”~ August 27, 2010
Page 2 of3

b. An amount no less than the work program commitments equal
to $17.3 million for fiscal year 2010-2011, as of July 1, 2009,
for operating assistance to the authority.

(emphasis added)

As FDOT recognized by its previous wire transfer of part of SFRTA’s dedicated funding granted
by the Legislature (i.e., $13.3 million) to SFRTA, there is no requirement in subsection (a)2.a.
that any conditions be placed on the $13.3 million. This is also the case with the $17.3 million.
The statute’s use of the word “and”™ shows the Legislature’s intent to treat the iransfer of both
amounts of money from the State Transportation Trust Fund ("STTF") the same. Therefore, no
greater restrictions should apply to the $17.3 million allocation in (a)2.b., than apply to the $13.3
million provided under (a)2.a.

The STTF is now the funding source for the total $30.6 million of dedicated funding granted 1o
SFRTA by the Legislature (“Total Dedicated Funding”). The Total Dedicated Funding includes
the $17.3 million amount, which is defined as the amount equivalent to the work program
commitments in fiscal year 2010-2011. This money is now lo be transferred directly to SFRTA.

Conditioning transfer of the funds in (a)2.b. on the execcution of the Supplemental JPA
incorporating the provisions from the original JPA, would defeat the clear intent of the
Legislature to create a dedicated funding source for SFRTA. Chapter 2009-271 clearly states that
it was the intent of the Legislature to “require” that FDOT transfer the work program funds to
SFRTA. By requiring FDOT to act, the Legislation did not allow FDOT to place conditions on
the transfer (as it was previously permitted to do by the deleted permissive language in Section
341.303, F.8.). The transfer of the $17.3 million is, like the transfer of the $13.3 million, simply a
pass-through to SFRTA from the STTF.

The JPA states that the authority by which FDOT provides operating funds to SFRTA is
pursuant to Section 341.303, F.S., which until amended by Chapter 2009-217, permitted FDOT
1o match up to 50% of the local contributions of a commuter rail service’s net operating budget if
that service had been in existence longer than 5 years. However, Chapter 2009-271 amended
Section 341.303, F.S, to limit FDOT's authority such that it may only match 100% of a2
commuter rail service’s net operating budgel for seven years from the open-lo-scrvice date
(which excludes SFRTA). Therefore, the legal authority by which FDOT previously provided
operating funds to SFRTA no longer exists. In its place, the Legislature is now directly providing
funding for SFRTA from the STTT.

Therefore, the mechanism by which FDOT previously transterred this money, or what the prior
funding source was for this money, is no longer relevant under the Law,
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-

James Wolfe, P.E.
August 27, 2010
Page 3 of 3

Amount i i F z

The Supplemental JPA proposecs to transfer to SFRTA an amount thal is less than the $17.3
million required by Legislature in Chapter 2009-271. The proposed Supplemental JPA includes a
figure of only $16.705 million.

Conclusion

SFRTA requests that FDOT wire the remainder of SFRTA's dedicated funding, in the amount of
not less than $17.3 million. to SFRTA in the samc manner as it provided the $13.3 million
portion of the Total Dedicated Funding,.

In addition, we recognizc that the JPA serves ather functions, such as transferring to SFRTA
“management responsibilities for the Florida Commuter Rail Passenger Service,"” which has been
accomplished through an exhibit to the JPA.

However, because FDOT’s authority for its use of the JPA 1o fund SFRTA has been removed
from Section 341.303, F.S., as addressed above, and because Chapter 2009-271 now requires
FDOT to transfer funding from the STTF to SFRTA without conditions, we would request that
FDOT consider a new form of agrecement to address SFRTAs use of the South Florida Rail
Corridor (SFRC).? SFRTA is willing to provide a draft of such an agreement for FDOT 1o
review and comment on, should FDOT concur with this approach.

We look forward to discussing with you the parameters of such an agreement that will continue
the partnership between SFRTA and FDOT for commuter rail service on the South Florida Rail

Corridor.
Sil?crely,

| -
D Do

Commissioner Bruno Barreiro,
as Chair of the SFRTA Board

ce: SFRTA Board
Joseph Giulietti, Executive Director
Teresa J. Moore, General Counsel
Gerry O'Reilly, FDOT/D4

*The JPA for the New River Bridge is scheduled 10 expire in December of this year so the operational issucs
addressed in that JP?A could also be included in the new SFRC use agreement
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