
FDOT and the 
Endangered Species 
Act Consultation 
Process

Webinar Series –

ESA Consultation Process – Part 1

February 15, 2022

With Presentation's from: 



Welcome and Introduction to Workshop
Purpose of Workshop:

 The sessions are anticipated to provide a basic overview of the ESA 
consultation process for transportation projects. These webinars are 
intended for NEPA and Environmental Permitting practitioners and 
participants should have a base level understanding of the NEPA process 
and/or Environmental Permitting as it relates to the Federally listed 
species consultation process. 

Workshop Format:  

 The sessions will be held every Tuesday from 9:00 to 12:00 EST for four 
(4) consecutive weeks beginning on February 15th, 2022, and continuing 

◆February 22nd, 

◆March 1st, and

◆ March 8th.
 Each session requires a separate registration. Participation and feedback are 

welcome

Katasha Cornwell 
State Environmental Process 

Administrator
Office of Environmental Management 
Florida Department of Transportation

Denise Rach
Project Delivery Coordinator

Office of Environmental Management
Florida Department of Transportation

FDOT HOSTS:



Orientation to the
Go To Webinar Platform

How to…
Send your questions and comments to the 

presenters through the Question box
Questions and comments can be submitted 

any time during the workshop presentation
These session will be recorded
Materials from the webinar will be available

Kendra Pewtress
Stantec
Webinar 
Administrator



Speaker Introductions

Mark Cantrell – U.S. Fish 
and Wildlife Service 
(USFWS),     Panama City

Zakia Williams – U.S. Fish 
and Wildlife Service 
(USFWS), Jacksonville

David Rydene- National 
Marine Fisheries Service 
(NMFS)-West Coast, Habitat 
Conservation Division (EFH)

Kurtis Gregg- National 
Marine Fisheries Service 
(NMFS)-East Coast, 
Habitat Conservation 
Division (EFH)



FDOT and 
Endangered 
Species Act 
Consultation



Objectives

FDOT Lead 
Agency Role

Responsibility 
for Effect 

Determinations

Use of 
Programmatic 

Keys

Documentation 
for PD&E 
Studies



FDOT Lead Agency Role for Federal Projects

Federal 
Project

District 
Develops 
and OEM 

Reviews NRE

Formal 
Consultation  
Conducted 

by OEM

Informal 
Conducted 
by District

Obtain 
concurrence 

for NEPA 
document

Re-initiate in 
Design prior 

to 
Permitting if 

necessary

Obtain 
updated 

concurrence

Project Development and Environment Design



FDOT Role for State Projects

State Project
District 

Develops and 
Reviews NRE

Technical 
Assistance 

conducted by 
District

Document in 
Environmental 

Document

Update 
Technical 

Assistance to 
support 

Permitting

Permitting 
Agency 

Complete 
Consultation or 

Technical 
Assistance

Project Development and Environment Design



Clarification 
with Federal 
Partners 



Effect 
Determinations

No Effect

May Affect Not 
Likely to 

Adversely Affect

May Affect 
Likely to 

Adversely Affect

Effect 
Determinations



FDOT No Effect 
Determinations
and use of USFWS
Species Programmatic 
Effect Determination 
Keys



Other Agency 
Consultation 
Keys Approved 
for Use

Eastern Indigo Snake 
– North and South 

Florida

Florida Panther Florida Manatee

Piping Plover Wood Stork – North, 
Central and South 

Florida

Florida Bonneted 
Bat



Documenting Use 
of Programmatic 
Effect 
Determination 
Keys

Documenting Use of 
Programmatic Effect 
Determination Keys



Documenting Use of Programmatic Effect 
Determination Keys



FDOT Programmatic Approaches









When is an NRE required?

Formal/Informal 
Consultation for 

ESA

Wetland Impacts 
Requiring Standard 

or SAJ-92 permit

Substantial adverse 
effects to EFH

Includes information on protected 
species and habitat, wetlands and 

essential fish habitat
Natural 
Resources 
Evaluations 
Overview



Natural 
Resources 
Evaluation 
Overview

Technical report for 
consultation/coordination with 
resource agencies

OEM reviews the NRE prior to 
resource agency submittal regardless 
of federal Class of Action.  

NREs for state funded projects do not 
require OEM review

Natural 
Resources 
Evaluations 
Overview



Technical 
Memorandum

For protected species
• No effect
• Use of key that results in no further 

consultation

Wetlands
• Projects with impacts requiring a general 

or nationwide permit

EFH
• Impacts are minor

Technical 
Memorandum



Technical 
Memorandum

PD&E Documentation of ESA Consultation



Technical 
Memorandum

Design and Permitting ESA Documentation

Review

Review NRE 
and current 
design plans 
for any 
changes

Evaluate

Evaluate 
whether 
anticipated 
impacts 
remain the 
same

Determine

Determine if 
any new 
species may 
occur in 
project area

Assess

Assess 
whether 
consultation 
needs to be 
reinitiated 
ahead of 
permitting

Reinitiate

OEM must 
reinitiate 
formal 
consultation, 
if required

Use

Use results 
of 
consultation 
and design 
info to 
support 
permitting



Technical 
Memorandum

FDOT ESA Consultation Resources

PD&E Manual 
Part 2, Chapters 

16 and 17

NRE Outline 
and Guidance 

Document

OEM Training program (fdot.gov) – See Track 5

https://www.fdot.gov/environment/sched/train1.shtm


Speaker Introductions

Mark Cantrell – U.S. Fish 
and Wildlife Service 
(USFWS),     Panama City

Zakia Williams – U.S. Fish 
and Wildlife Service 
(USFWS), Jacksonville

David Rydene- National 
Marine Fisheries Service 
(NMFS)-West Coast, Habitat 
Conservation Division (EFH)

Kurtis Gregg- National 
Marine Fisheries Service 
(NMFS)-East Coast, 
Habitat Conservation 
Division (EFH)



USFWS and NMFS
• Overview of Endangered Species Act
• Overview of Section 7 
 The Administrative Record 
 The Participants 
 How the Process Starts 

◆ Pre-initiation coordination 
 Components of an Action
 Effects Analysis 

◆ Informal vs. Formal consultation
◆ Proposed conservation measures

₋ Current construction provisions (e.g. NMFS new conditions)
◆ For projects with noise concerns and have the right info, be sure to include in the NRE/BA
◆Discuss jurisdictional differences for certain species

• Developing NRE/BA and FDOT making effect determinations prior to submittal to agencies (analysis from action agency)



Endangered Species Act Overview



1973 Endangered Species Act
•Focuses on protecting species in their natural 
environments

•Assigns administration authority to Interior and 
Commerce (FWS and NOAA Fisheries)

Key deer
American alligator

Sea turtle
Photo by R. Bush



The Endangered Species Act of 1973

• Sec. 2. Findings, purposes, and policy.

• Sec. 3. Definitions.

• Sec. 4. Determination of endangered species and 
threatened species. 

• Sec. 5. Land acquisition.

• Sec. 6. Cooperation with the States.

• Sec. 7. Interagency cooperation.

• Sec. 8. International cooperation.

• Sec. 9. Prohibited acts.

• Sec. 10. Exceptions.

• Sec. 11. Penalties and enforcement.

• Sec. 12. Endangered plants.

• Sec. 13. Conforming amendments.

• Sec. 14. Repealer.

• Sec. 15. Authorization of appropriations.

• Sec. 16. Effective date.

• Sec. 17. Marine Mammal Protection Act of 1972.

• Sec. 18. Annual cost analysis by FWS



§2 Findings and Purpose
Findings:
• Some species of fish, wildlife and plants are now extinct “as a consequence of economic growth and 

development untempered by adequate concern and conservation.”

• Other species are in danger of extinction.

• Species have aesthetic, ecological, educational, historical, recreational, and scientific value.

Purpose:
• “… to provide a means whereby the ecosystems upon which endangered and threatened species

depend maybe conserved...”



Policy of Congress
“All Federal departments and agencies shall seek to conserve endangered and threatened species 
and shall utilize their authorities in furtherance of the purposes of the Act.”



Key Definitions
Endangered Any species in danger of extinction throughout all or a 
significant portion of its range

Threatened Any species likely to become endangered in the foreseeable 
future

Critical Habitat Specific geographic areas with physical and biological 
features essential to the conservation of a listed species

CFR: Title 50 part 17 section 3, part 402 section 2



Key Definitions
Conserve, Conserving, and Conservation

• To use and the use of all methods and procedures which are necessary to bring any endangered 
species or threatened species to the point at which the measures provided pursuant to this Act are 
no longer necessary.

Recovery (defined in 50 CFR 402.02)

• Improvement in the status of the species to the point at which listing is no longer appropriate 
under the criteria set out in section 4(a)(1) of the Act.

CFR: Title 50 part 17 section 3, part 402 section 2



§4 Determination of Threatened & Endangered 
Species

•Listing: species & critical habitat

•Protective regulations

•Recovery

•Delisting
Federal register/Listing process

Florida scrub-jay



Eligible for listing
•Species of plants and animals
•Subspecies, including plant varieties
•Distinct population segments of vertebrates (NMFS = evolutionarily significant 
units)

Northern spotted 
owl-subspecies

Willamette daisy-
plant variety

Alligator snapping turtle



Listing
Factors considered in determining whether a species is endangered or 
threatened:
1. Present or threatened destruction, modification, or curtailment of the 

species range or habitat
2. Over-use for commercial, recreational, scientific, or educational purposes
3. Disease or predation
4. Inadequacy of existing regulatory mechanisms
5. Other natural or man-made factors affecting the continued existence of the 

species



Proposed for Listing

•Any species for which the FWS or NOAA has published, in the Federal 
Register, a proposed rule to list as threatened or endangered

•These species are not ‘protected’ by the Endangered Species Act
•Conference procedures apply

Panama city crayfish Suwannee alligator snapping turtle



Candidates for Listing
•These species are not ‘protected’ by the Endangered Species Act
•FWS: status review completed; listing proposal is warranted, but precluded by 

higher-priority listing activities. FWS treats candidate species as if they are 
proposed for listing during intra-Service consultations.

•NMFS: species that are undergoing a status review announced in a Federal 
Register notice, whether or not they are the subject of a petition.



Critical Habitat
•Requires a formal designation process (rulemaking published in the Federal 
Register)

•Designates specific geographical areas on which are found those physical or 
biological features essential to the conservation of the species, and which may 
require special management or protection

•May include areas not currently occupied by the species, but that are needed 
for recovery

•The only part of the ESA that requires an economic analysis



Critical Habitat in Florida

•Designated and Proposed

•Critical Habitat requires additional 
review in section 7 consultation.

• It doesn’t create a “preserve” or 
require any action from the 
landowner/manager.

•NMFS distinction of EFH



Critical Habitat example
Frosted Flatwoods Salamander (Ambystoma
cingulatum)
(1) Critical habitat units are depicted for Baker, Franklin, 
Jefferson, Liberty, and Wakulla Counties in Florida; and 
Berkeley, Charleston, and Jasper Counties in South 
Carolina on the maps below.
(2) The primary constituent elements of critical habitat for 
the frosted flatwoods salamander are:

(i) Breeding habitat. Small (generally less than 1 to 10 ac 
(less than 0.4 to 4.0 ha)), acidic, depressional standing 
bodies of freshwater (wetlands) that: (A) Are seasonally 
flooded by rainfall in late fall or early winter and dry in 
latespring or early summer; (B) Are geographically isolated 
from other water bodies; (C) Occur within pine flatwoods
savanna communities; (D) Are dominated by grasses and 
grass-like species in the ground layer and overstories of 
pond-cypress, blackgum, and slash pine; (E) Have a relatively 
open canopy, necessary to maintain the herbaceous 
component that serves as cover for flatwoods salamander 
larvae and their aquatic invertebrate prey; and (F) Typically 
have a burrowing crayfish fauna, but, due to periodic drying, 
the breeding ponds typically lack large, predatory fish (for 
example, Lepomis (sunfish), Micropterus (bass), Amia calva 
(bowfin)). 
(ii) Non-breeding habitat. Upland pine flatwoods-savanna 
habitat that is open, mesic woodland maintained by 
frequent fires and that ….



Recovery and Delisting
•Recovery Plans establish a recovery strategy with goals to:

oReduce or eliminate threats to listed animals and plants
oRestore self-sustaining wild populations
oRemove species from the list
oPlans outline measurable downlisting and delisting criteria
oDelisted (recovered) species are monitored for at least 5 years



Cooperation with the States
The Secretary may:
• enter into cooperative agreements with any State that maintains a program to conserve 

listed species by conducting research, acquiring land, and implementing other 
conservation actions.

• enter into management agreements with any State to manage areas that were established 
for the conservation of listed species.

• provide financial assistance to any State with a conservation program for listed species to 
conduct research, fund development of habitat conservation plans, fund acquisition of 
lands needed for recovery, and to assist in implementing habitat conservation plans



§7 Interagency Cooperation
Affirmative Conservation Mandate

• Section 7(a)(1) – Federal agencies shall use their authorities to carry out their programs for the 
conservation of endangered & threatened species

• Conservation: the use of methods and procedures to bring an endangered or threatened species 
to the point where provisions of the ESA are no longer necessary



§7 Interagency Cooperation
Duty to Avoid Jeopardy and Adverse Modification of Critical Habitat

• Section 7(a)(2) – Federal agencies must ensure that actions they fund, authorize, or carry out are 
not likely to jeopardize the continued existence of listed species or adversely modify or destroy 
critical habitat



§9 Prohibited Acts: Wildlife
Section 9(a)(1)(B): It is unlawful for any person subject to the 
jurisdiction of the United States to take any such species ….

Take: to harass, harm, pursue, hunt, shoot, wound, kill, trap, 
capture, or collect or to attempt to engage in these activities.

Section 9(a)(1) also prohibits importing or exporting listed wildlife 
from the US, take on the high seas, possession and selling, and 
other activities not specifically relevant to section 7(a)(2).

Canada lynx
USFWS Photo

Humpback whale
Photo by S. Wilkin



§9 Prohibited Acts
Harass

Defined by regulation (50 CFR 17.3)
• An intentional or negligent act or omission which 

creates the likelihood of injury to wildlife by 
annoying it to such an extent as to significantly 
disrupt

• normal behavioral patterns which include, but are 
not limited to, breeding, feeding or sheltering.

Harm

Defined by regulation (50 CFR 17.3)
• An act which actually kills orinjures wildlife.
• Such act may include significanthabitat modification 

or degradation where it actually killsor injures 
wildlife by significantly impairing essential behavioral
patterns, including breeding, feeding or sheltering.

• Take applies to individuals, not habitat



§9 Prohibited Acts: Plants
• Section 9(a)(2): Establishes the prohibitions with 

regard to endangered species of plants.

• Prohibitions vary depending on the ownership of the 
lands.

• Prohibitions differ for threatened and endangered 
species because the FWS did not extend the same 
section 4(d) protections to plants as it did for wildlife.



§10 Exceptions
• Scientific take permits (section 10(a)(1)(A))

 Scientific purposes

 Enhance the propagation or survival of listed species

• Incidental take permits (section 10(a)(1)(B)) (a.k.a., the habitat conservation planning process)

 For projects with take that is incidental to otherwise legal activities (available to entities 
without a Federal nexus)



§11 Penalties and Enforcement

Provides for civil or criminal penalties for ESA violations

Provides for citizens’ lawsuits to compel the Secretaries to enforce the ESA





So, now we will focus on §7 and the roles that 
FDOT typically enjoys
• Example: American crocodile at US1



Overview of §7
The Administrative Record
The Participants and Their Roles
Listed Species with Split Jurisdictional Responsibilities



The Administrative Record
Government agencies follow general rules regarding how we conduct 
business.
These rules govern:

◆How we keep records;
◆How we seek advice from others;
◆How we release information to the public; and
◆The quality of the information we use.



Administrative Procedure Act
•The APA calls for Federal agency decisions to be supported; our decisions 
cannot be “arbitrary and capricious.”

•The administrative record documents the rationale for decisions.
•We start the administrative record at the beginning of the process and 
maintain an official file throughout the consultation



Freedom of Information Act
The Freedom of Information Act requires Federal agencies to make public 

any records that were used in decision-making.
Records include all the information used in the process, in any form, except 

for publications already widely available to the public.
Any member of the public can make a formal request.
Nine exemption categories exist (Refer to notebook).



Information Quality Act
Agencies are responsible for the accuracy of data and information they cite in documents and use in 
their decisions.

…ensuring and maximizing the quality, objectivity, utility, and integrity of information (including 
statistical information) disseminated by Federal agencies…

If you cite information, you should be familiar with that information.



Section 7 Consultation:
The Participants and Their Roles
• Objective: By the end of this module, you will be able to describe the roles that the various 

participants play in the section 7 consultation process.



Regulatory Lead: FWS or NOAA
Role:
• Provide regulatory, policy, and biological information, as needed, including current status of the 

listed species or critical habitat

• Discuss the potential effects of the action on the listed species or critical habitat

• Discuss measures to reduce or avoid those effects



Action Agency
Action Agency = federal agency funding, permitting, or carrying out action.

The action agency:
Must provide best available information
Must guide, supervise, review, and evaluate the biological assessment
Should be an active participant in the consultation process
Has specific post-opinion requirements



Potential Action Agencies for
Transportation Projects:
•Federal Highway Administration
•Florida Department of Transportation (as assigned by FHWA)
•Florida Department of Transportation (as designated non-federal 

representative for FHWA)
•Army Corps of Engineers
•U.S. Coast Guard
•Federal Emergency Management Administration
• Others?



Designated Non‐Federal Representative
•Must be designated in writing by the Federal agency
•FDOT’s former role with FHWA.
•May request species lists, prepare biological assessments, request 
concurrence, and provide other information

•Cannot initiate formal consultation

“The ultimate responsibility for compliance with section 7 remains with the 
Federal agency.” (50 CFR 402.08)



Applicant
Definition: Any person who requires formal approval or authorization from a 
Federal agency before conducting an action
•Section 3(13) of the ESA defines a person broadly as an any private entity or 
any agent of a local, State, Federal, or foreign government subject to the 
jurisdiction of the United States

•Federal agency determines an applicant’s status in the consultation process
Example: FDOT is project applicant during Section 7 consultation for 404 

permits.



Applicant’s Role:
•Submits information for consideration during consultation
•May review and comment on a draft opinion through the Federal agency
•Must submit any comments on a draft biological opinion through the Federal 
agency

• Is entitled to the final consultation document



Applicant
•The involvement of an applicant in the formal consultation process affects the 
time frames of consultation (i.e., approves request for >60d extension of BiOp
deadline).

•An applicant may apply for an exemption from the section 7(a)(2) process if 
NOAA or FWS issues a jeopardy or adverse modification biological opinion.

•An applicant is responsible for complying with terms and conditions and 
monitoring and reporting the process of an action and its impact on the 
species.



Role of State Agencies in ESA Activities

FWS, NOAA, and State agencies work together in conserving 
America's imperiled fish, wildlife and plants.

◆ Section 6 agreements.
◆ Section 7 coordination.
◆ Section 10 permits for research

In Florida, the State agencies responsible for fish, wildlife, and 
plants are FWCC & DOACS



How We Coordinate with State Agencies
in Section 7 Consultations
1. Inform them of actions likely to adversely affect listed or proposed species 

or critical habitat. Request relevant information.
2. Request information update prior to final biological opinion (BO) to ensure 

it’s based on the best scientific data available.
3. Recommend Action Agency provide them final BO. We provide 

non-sensitive final BOs, if not provided by the Action Agency, after 10 
working days.

We rely heavily on information from state agencies
regarding endangered species.



Coordination with Tribes
•Executive Order 13175 (Nov. 6, 2000) Consultation and Coordination with 

Indian Tribal Governments
•Secretarial Order 3206 (June 5, 1997) – Joint FWS and NOAA policy
•Other Policies



Coordination between FWS and NOAA
We share responsibility for some species.

• Our responsibilities and consultations may overlap, e.g., sea turtles, Gulf Sturgeon



Example: Gulf Sturgeon
Joint jurisdiction.
•FWS lead in riverine units.
•NOAA lead in marine units.
•Estuarine units split by action 

agency.
FWS: DOT, EPA, USCG, FEMA
NOAA: DoD, ACOE, MMS (BOEM), 

and others.



Session 1 Part 1 Wrap-Up

Questions?



END OF SESSION 1 - OVERVIEW

•FDOT – reviewed its NEPA assignment
•FWS & NMFS provided an overview of the ESA, scope, purpose, intent, 
definitions

•Questions, reflections?



Wrap-Up: ESA Consultation Process- Part 1

 Remember to register for ESA Webinar 2 – Feb. 22, 2022

 Next weeks webinar will continue with the FWS and NMFS 
consultation process as well as hear species specific 
presentations on the smalltooth sawfish and the 
importance of detailed specifications.

Thank you for participating!



Session 2 – Overview of ESA Consultation 
from USFWS, NMFS – Part 2
•USFWS and NMFS (tag team where USFWS discusses process and then NMFS 

can highlight any differences
◆Initiating Consultation
◆Concurrence
◆Biological Opinions
◆Incidental Take
◆Reinitiation & Post-Consultation Processes

•Species Specific Highlight – Smalltooth Sawfish – Adam Brame, NMFS
•Detailed Specifications - Katasha Cornwell, FDOT



Thanks for participating and we will see you 
next week.
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