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FEDERAL TRANSIT ADMINISTRATION
BEST PRACTICES PROCUREMENT MANUAL

Preface
Purpose
This Manual provides recipients of Federal Transit Administration (FTA) funds
suggestions on conducting third party procurements to assist them in meeting the

standards of FTA Circular 4220.1E (the Circular).

The Manual consists of suggested procedures, methods, and examples which FTA
encourages.

These are based on the Federal acquisition process, Comptroller General decisions, and
"Best Practices" of grantees and others in the industry.

Please Note, Suggested Procedures Are Not Mandatory.

The Manual is envisioned as an ongoing and expanding document. It will be updated
periodically with both new subjects as well as additions or changes to existing subjects.
The additions/changes will be based on: (1) changes in statutes, (2) the result of recent
court decisions, (3) the need for further clarification, and (4) new or innovative practices
of grantees.

The Manual is located on the Internet World Wide Web under the FTA Homepage. The
internet location enables FTA to provide its customers with the latest and newest
information using the fastest means possible. Additionally, FTA solicits "best practices"
of its grantees and others in the industry. After review by FTA, new and or innovative
practices will be added to the manual. FTA is being assisted in this endeavor by Leon
Snead & Company, P.C. Their Internet address is: [leonsnead.companypc@erols.com].
All proposed "best practices” should be sent to this Internet Address.

Scope

The Manual consists of 11 chapters and Appendices as follows:
Purpose and Scope

Procurement Planning & Organization

Specifications

Methods of Solicitation and Selection

Award of Contracts

Procurement Object Types: Special Considerations
Disadvantaged Business Enterprise

Contract Clauses

Contract Administration

CoNoOR~ELWNE



10. Close-Out
11. Disputes

Appendix A: Governing Documents

Appendix B: Examples

Appendix C: Reserved

Appendix D: Annotated FTA Circular 4220.1E. For a copy of this Circular, go to
www.fta.dot.gov/ftahelpline/fta_c4220 1E.doc.

Format

The Manual is divided into 11 Chapters and Appendices (see above). This format will
allow FTA to send updates as necessary and allows you to locate them easily. As sections
of the Manual are updated, the last revision date is indicated for that section in
parentheses.

Introduction

You are responsible for ensuring full and open competition and equitable treatment of all
potential sources in the procurement process. You are also responsible for planning,
solicitation, award, administration and documentation of all Federally funded contracts.

During the procurement process, the Procurement Officer is responsible for making
comprehensive business judgments based upon the application of sound procurement
policies and procedures.

This Manual will not make business judgments for the Procurement Officer. It will aid
him/her in performing the steps necessary to ensure public funds are expended properly
and will protect the integrity of the grantees' procurement process.


http://www.fta.dot.gov/ftahelpline/fta_c4220_1E.doc
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1.1 ASSISTANCE, GUIDANCE AND REQUIREMENTS

The topics addressed by this Manual are developed according to a standardized format, which
consists of three parts: (1) Requirements, (2) Discussion and (3) Best Practices.

REQUIREMENT

Where a requirement exists in the third-party procurement regulations which grantees must
follow, a table entitled REQUIREMENT will set forth the pertinent sections of the FTA
Circulars, the Master Agreement (MA), the Code of Federal Regulations (CFR's) or an FTA
Dear Colleague Letter. When there is a mandatory requirement it will be clearly set forth as
such.

DISCUSSION

Following the statement of the requirement, or if there is no requirement as such, there will
be a discussion section giving some definition and guidance concerning the meaning or
purpose of the topic being presented.

Best Practices

In those situations where the Federal or grantee practices have proven to be effective, the Manual
will present these best practices for the assistance and guidance of the grantee. The procedures
and practices presented are not mandatory unless so identified. These best practices are meant to
be informative and helpful to the grantee community. They are offered for the guidance and
assistance of the grantee, but it is also recognized that a grantee may have a unique situation that
precludes it from adopting the procedures of another grantee in a certain area.

1.1.1 FETA Circular 4220.1E

This Circular sets forth the requirements a grantee must adhere to in the solicitation, award and
administration of its third party contracts. The Circular contains 54 mandatory procurement
standards that grantees must meet in their procurement operations. These 54 standards are set
forth in Appendix B.19 — Mandatory Procurement Standards Worksheet. The “Worksheet”
provides cross-references to specific paragraphs in the Circular where the standards may be
found, and a column for grantees to cross-reference the standards to their own policies and
procedures. Grantees are encouraged to review their written procurement policies to ensure that
they cover each of the 54 mandatory standards.

The requirements of the Circular are based on the common grant rules found at 49 CFR Part 18
(State and Local Governments) and 49 CFR Part 19 (Institutions of Higher Education, Hospitals,
and Other Non-Profit Organizations), and the Federal Transit Laws. The Best Practices
Procurement Manual will state the requirements of this Circular wherever they pertain to a topic
being covered by the Manual. Since this Circular is updated periodically, grantees must ensure
that they consult the latest edition of the Circular.
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This Circular replaces 4220.1D dated 4-15-96 and Change 1, dated 8-4-98. The Circular
incorporates policy updates contained in several Dear Colleague letters issued since 1996.

Annotated Circular - FTA has also published an annotated version of this Circular with
interpretive comments. These comments were developed to help avoid incorrect interpretations
of the Circular that have evolved over time. The comments explain what FTA believes the law
and regulations conveyed through the Circular actually require of its grantees. As applicable
laws, regulations and contracting practices evolve, FTA will use the annotated Circular to
convey its views to FTA grantees and the transit industry as a whole. As changes are made in
the comments, a date will be inserted with the change to notify the reader of when the change
was made. The Annotated Circular is available online at:
www.fta.dot.gov/ftahelpline/fta_c4220 1E.doc.

1.1.2 FTA Waivers and Approvals

Grantees are required to process their requests for waivers and approvals required by Circular
4220.1E through their regional FTA offices. The regional FTA offices will instruct grantees as
to the required content and format of these requests. The FTA Administrator has established the
FTA signatory levels for granting waivers, and for the approval of actions which require FTA
approval in the Circular, as follows:

Authority to grant waivers - Administrator
Authority to grant approvals - Associate Administrator for Administration

Waivers pertain to those third party contract actions which a grantee is not authorized to take
under the Circular, but for which FTA has authority to make exceptions.

Approval/disapproval covers third party contract actions which a grantee is authorized to take
under the Circular only after receiving FTA approval. An example would be the use of advance
payments for an individual procurement.

1.1.3 Master Agreement

The FTA Master Agreement contains standard terms and conditions governing the
administration of a Project supported with Federal assistance awarded by the FTA through a
Grant Agreement or Cooperative Agreement with the Recipient. The FTA Master Agreement is
updated annually at the start of each fiscal year (October 1) and published on the FTA web site. *
The Master Agreement contains procurement requirements that may be referenced in the Best
Practices Procurement Manual.

1 http://www.fta.dot.qov/16874 16882 ENG_HTML.htm.
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1.1.4 Federal Acquisition Regulation (FAR)

This Manual will frequently contain references to the FAR. These references are, with one
exception, always for information purposes and are not intended to suggest that grantees must
follow the FAR. 2 Neither grantees nor their contractors are required to follow the FAR. The
FAR citations are given in order to inform grantees how the Federal government treats a
particular issue but the Federal practices are not binding on grantees.

The Federal Acquisition Regulation is available at the following internet address:
http://www.arnet.gov/far.

1.1.5 FTA Dear Colleague Letters

The FTA Administrator periodically issues Dear Colleague Letters to the FTA grantee
community. When these letters affect grantee procurement operations by imposing new FTA
requirements or clarifying earlier FTA policy statements, the Manual will be updated to reflect
the new Dear Colleague Letter. Those Letters that affect grantee procurement operations are
contained in Appendix A.2 of the Manual.

1.1.6 Locating FTA Documents

The FTA HelpLine web site (see 1.1.8 below) contains a link to important FTA documents, such
as Circulars, Dear Colleague Letters, etc. You may access these documents by using the Online
Tools & Resources tab at the following Internet address: www.fta.dot.gov/ftahelpline/index.htm.
You may also access FTA documents at the FTA web site address: www.fta.dot.gov under the
“grantee” page tab.

1.1.7 FTA Procurement System Reviews (PSRs)

FTA conducts periodic reviews of its grantee’s procurement systems. These reviews are
conducted in accordance with the Guide for Procurement System Reviews, which FTA has
developed in order to evaluate the grantee’s compliance with the requirements of FTA Circular
4220.1E. Grantees now have access to this Guide and can effectively evaluate their own
procurement system’s compliance with 4220.1E using the Guide. Section I11.2 of the Guide
contains checklists for each type of contract to be reviewed as well as for the procurement
system-wide elements that FTA also evaluates. The Guide is now available on the Internet at the
following FTA web site address:

http://www.fta.dot.gov/grant_programs/fta_oversight/4022 8480 ENG_HTML.htm.

2 _ Grantees are required to use the Federal cost principles in FAR Part 31 to determine allowable costs on cost-type
contracts and when negotiating (fixed) prices for contracts and modifications that are based on estimated costs. See
BPPM Sections 2.4.3.1 and 2.4.3.2.


http://www.arnet.gov/far
http://www.fta.dot.gov/ftahelpline/index.htm
http://www.fta.dot.gov/
http://www.fta.dot.gov/library/admin/psrg/cover.html
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Best Practices

Audit Follow-Up and Tracking System - Grantees should consider adopting a tracking system
for following up on the findings generated by FTA Procurement System Reviews (PSRs), FTA
Triennial Reviews, and other public audits or internal audits conducted by the agency's own
management staff. The Los Angeles County Metropolitan Transportation Agency (LACMTA)
has developed an in-house, MS Access-based database to manage audit findings and track
corrective actions to ensure they are implemented as proposed. This tracking system - the
Findings and Recommendations Management System (FARMS) - is a central repository for all
audits, findings, recommendations, audit responses, proposed corrective actions, and audit
follow-up and close-out information. Information can be sorted in a variety of ways such as by
executive area, audit source, findings, dates, or recommendation status (e.g., open, closed).
Tickler reports are routinely routed to inform appropriate parties of approaching or missed
deadlines and quarterly reports of implemented actions are routed to management. This system
enables the agency to track who proposed to do what by when. The system is especially valuable
when agency management changes (usually with voting cycles) and incoming managers need to
be made aware of commitments made by their predecessors. LACMTA has seen a number of
benefits from their tracking system:

e Minimizes likelihood of recurring findings that can lead to fines, schedule delays, fraud,
waste, or abuse.

e Assures Management corrective action has been taken.
e Maximizes audit value by tracking each finding and recommendation through resolution.

e Automatically compiles Lessons Learned and Best Practices and greatly enhances
reporting options.

LACMTA has agreed to make their system available to any agency that wishes to implement an
audit follow-up and tracking system capability.

1.1.8 FETA Helpline

FTA has initiated a Third Party Procurement HelpLine to provide a means for FTA customers to
get answers to their procurement questions. The goal is to answer questions within 48 hours of
receiving them. The web site also contains a topical index to Frequently Asked Questions and
helpful links to important FTA documents, the FAR, the BPPM, etc. The Internet address is:
http://www.fta.dot.gov/ftahelpline/index.htm.

3 . Contact Michael Flores, LACMTA Audit Manager, at 213-922-6345 or floresm@mta.net.


http://www.fta.dot.gov/ftahelpline/index.htm
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1.1.9 Procurement System Self-Assessment Guide

FTA has developed a Procurement System Self-Assessment Guide for grantees. This Guide is
provided for assessing those particular areas of procurement that have historically been the most
problematic, as determined by oversight reviews of transit agency procurement systems (the
Procurement System Reviews conducted by FTA). The Guide discusses the top ten areas of
deficiency consistently found during the Procurement System Reviews. This Guide may be
accessed online at: http://www.fta.dot.gov/ftahelpline/Cover_Self-Assessment_Guide.htm.

1.2 IDENTIFYING A CONTRACT

As defined by the Federal Acquisition Regulation, a "contract" means a mutually binding legal
relationship obligating the seller to furnish the supplies or services (including construction) and
the buyer to pay for them. Contracts would include bilateral instruments, awards and notices of
awards; job orders or task assignment letters issued under basic ordering agreements; letter
contracts; orders, such as purchase orders, under which the contract becomes effective by written
acceptance or performance; and bilateral contract modifications. Contracts do not include grants
and cooperative agreements. *

The parties to a contract must possess the legal capacity to enter into the contract, and they must
assent to the terms of the contract. The terms of the agreement must not require the performance
of an illegal act by the parties. Contracts may be either oral or written in form. The subject
matter of a contract determines which primary law applies. Generally, Common Law rules apply
for contracts. However, the Uniform Commercial Code (UCC) Atrticle 2 applies when the
contract is for the sale of goods.

1.2.1 Offer, Acceptance, Consideration

Offer, acceptance and consideration are three essential elements of a contract.

Offer - The offer to enter into a contract can be made by either party to the contract. In third
party contracting, the offer is normally made by the contractor. The grantee issues solicitations
for offers either by an Invitation for Bid (IFB) or a Request for Proposal (RFP). The offer is
made when the contractor submits a signed bid or proposal in response to the grantee's
solicitation. In small purchases, however, the roles are reversed. The grantee issues a purchase
order, which is an offer, to buy supplies or services at a specified price (usually obtained by a
Request for Quotation that the grantee has issued earlier).

The party to whom the offer is made, the offeree, may accept the offer until it is terminated by
the offeror. Termination of an offer can occur in one of many different ways:

*_FAR 2.101.


http://www.ftahelpline.com/Cover_Self-Assessment_Guide.htm
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. Expiration. The offer is not accepted within the specified time period or within a
reasonable time, if no time period is stated. The offeree may agree to extend its
offer beyond the specified time period without any changes or qualifying terms to
its offer.

. Revocation. The offeror may withdraw the offer. The withdrawal is effective
when received by the offeree. Generally, the revocation may occur at any time
prior to acceptance by the offeree.

. Rejection. The offeree may reject the offer, and the rejection is effective when
received by the offeror.

. Counter-offer. The offeree proposes new terms, not an inquiry regarding the
possibility of new terms. The offeree's counter-offer to the offeror is effective
when received by the offeror.

. Death. The offer is terminated when either the offeror or offeree dies. However,
the offer passes to the personal representative of the offeree's estate in an option
contract.

. Illegality. The offer is void if the subject matter is illegal.

. Destruction. The offer is terminated if the subject matter is destroyed.

Acceptance - The offer must be accepted unequivocally. The offeree must accept the offer
without changing or qualifying the terms of the offer. If the terms are changed, the offer is
rejected and a counter-offer is made. This terminates the original offer.

The offer may be accepted by any reasonable means of communication (i.e., fax, telephone, etc.)
unless the offeror indicates a specific method of acceptance. As a general rule, the acceptance is
effective when mailed by the offeree, except where the offeror specifies the acceptance must be
received by a specific date and time.

Grantee procurements involve two processes for acceptance of offers. When the grantee has
issued an IFB or RFP, acceptance occurs when the grantee assents to the terms made by the
bidder or offeror in its bid or proposal. The grantee accepts the offer by signing the contract and
issuing the offeror a notice of award. For small purchases the contractor accepts the offer made
by the grantee in its purchase order by either signing the order (contract), if so required by the
purchase order, or by actually performing in accordance with the terms of the purchase order.

Consideration - Each party must give consideration for an agreement to be a contract.
Consideration exists when something of value is given up in a bargained-for exchange. The
following must exist:

o Legal benefit. Someone receives something they had no prior legal right to receive.
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o Legal detriment. Someone gives up something they did not have to relinquish. This
detriment does not have to involve a tangible detriment, only a legal detriment.

1.2.2 Oral v. Written

Statute of Frauds - Generally, the Statute of Frauds dictates whether contracts should be oral or
written. In order to be enforceable, the Statute of Frauds requires certain contracts to be written
and signed by the party charged with performing the contract. The following contracts must be
in writing:

. An agreement in which the period of performance is greater than one year. The
time period starts the date the contract is made, not on the date the performance
commences.

. Contracts regarding real property; i.e., mortgages, easements, sale of real estate,
etc.

. Contracts of guaranty; i.e., where someone guarantees to pay the obligation of

another (send the deliverable item to X, and if X does not pay, | will).
. Contracts involving the sale of investment securities.

. Promises by an executor/administrator to be held personally liable for the debts
incurred by an estate.

. Contracts for the sale of goods in excess of $500.
Consult your state law for applicable requirements.

1.2.3 Mutual and Unilateral Mistakes

If a material mistake has been made by one or both parties, there is a possibility the contract is
voidable. If a material mistake was made by both parties (mutual mistake), either party has the
option to void the contract. If a material mistake was made by one party (unilateral mistake), the
contract remains valid. However, if the other party is aware of or should have been aware of the
mistake, the contract is voidable.

1.2.4 Procurements Often Overlooked

Many organizations may be overlooking procurements which could benefit from the application
of the procedures outlined in this manual. These overlooked areas would include: utility
services, mailing/shipping services, telephone service, electric and gas service. In the past these
areas have been under the control of a single source supplier, but recent deregulation has, or will
soon, open up many of these areas to competitive procurement possibilities.
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1.3 APPLICABILITY OF FEDERAL REQUIREMENTS

One of the principles of contracting with Federal funds received directly or indirectly from FTA
is a recognition that, as a condition of receiving the funds, certain specific Federal requirements
must be met not only by the recipient of the funds (the grantee) but also by sub-recipients and a
grantee’s third party contractors. The Federal requirements to be met by the grantee’s third
party contractors will be defined by the clauses included in the grantee’s third party contracts. It
should also be noted that third party contractors are not required to follow FTA Circular 4220.1E
in their subcontracting activities.

The specific requirements for your particular grant of funds will be found in the Master
Agreement incorporated into the Grant Agreement or Cooperative Agreement that was executed
by you as a grant recipient. Different rules apply depending upon whether you, as the recipient
or subrecipient, are a state, local, or Indian tribal governmental entity or whether you are an
institution of higher learning, a hospital, or another non-profit organization. Also, depending
upon the type of Federal funds you receive (e.g., operating assistance) or the nature of the capital
project you are involved in, the contractual sphere of Federal requirements may include your
procurements regardless of whether Federal funds are actually drawn down to fund payments in
a particular procurement.

As the person responsible for procurement within your agency, you must be aware that
compliance with Federal requirements is a condition of receipt of Federal funds. Failure to
comply with these provisions may, in accordance with the terms of your Grant or Cooperative
Agreement, be grounds for default of that agreement and result in the loss of the funds.

1.3.1 Recipient and Subrecipient

DEFINITIONS
The Master Agreement > provides the following definitions for "Recipient" and "Subrecipient".

Recipient - Any entity that receives Federal assistance directly from FTA to accomplish the
project. The term "Recipient” includes each FTA "Grantee" as well as each FTA Recipient of a
Cooperative Agreement. Except as FTA permits otherwise, the Recipient is the entire legal
entity even though only a single organization within that entity is designated as the Recipient in
the Grant Agreement or Cooperative Agreement. &

® . Form FTA MA(12), October 1, 2005.

®_1d. at Section 1.m.
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Subrecipient - Any entity that receives Federal assistance awarded by an FTA recipient rather
than from FTA directly. The term "subrecipient” also includes the term "subgrantee,” but does
not include “third party contractor” or “third party subcontractor.”

DISCUSSION

It is important to determine whether your agency is a recipient or subrecipient so as to
determine what third party contracting rules under the Circular and 49 CFR Parts 18 and
19 (the ""common grant' rules) are applicable to your procurements.

What Third Party Contracting Requirements Under 49 CFR Parts 18 and 19 and FTA
Circular 4220.1E are Applicable to Recipients and Subrecipients?

Section 15 of the Master Agreement contains the requirements to comply with applicable
procurement standards of 49 CFR Part 18.36 (state, local, and tribal governments) or 49
CFR Part 19.40 through 19.48 and Appendix A (hospitals, non-profits, and institutions of
higher learning). For purposes of this discussion, it is important to recall that *'recipient"
includes "'grantee," and "'subrecipient includes "'subgrantee" other than third party
contractors and subcontractors.

Paragraph 4 of the FTA Circular 4220.1E outlines four distinct rules relating to the
applicability of the procurement requirements to recipients/grantees or
subrecipients/subgrantees:

1. If atransit authority is both a direct recipient of Federal funds and a subrecipient of
a State, the State may permit the transit authority to follow the requirements of the
Circular instead of State procurement requirements, although it is not obligated to
do so. If your transit authority is in this situation, make sure that the procurement
requirements you are obligated to follow for Federally assisted procurements are
clearly stated, preferably by both the State and FTA.

2. When a "'State" © procures property or services under a grant or cooperative
agreement with FTA, it will follow the same procurement policies and procedures it
uses for procurements using non-Federal funds. States must, however, comply with
the requirements of paragraphs 8.a (Full and Open Competition) and b (Prohibition

7. 1d. at Section 1.p.

8 See Paragraph 6.b., FTA Circular 4220.1E for definition of "State." Note that the definition in both this paragraph
of the Circular and 49 CFR Part 18.3 specifically excludes "local governments" (as defined therein as well) from the
definition of a "State." Thus, if you are a city government and a recipient/grantee, and if your state has a
procurement statute that applies to "local government™ procurements, you still must comply with the Circular and
the provisions of 49 CFR Part 18.36(b) through (t). However, if you are a subrecipient/subgrantee of your state, you
shall follow state law and procedures. The differences between these two instances may be subtle, but they are real
differences that should be considered and addressed.
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Against Geographic Preferences), and 9.d (Procurement of Architectural and
Engineering Services (A&E) ) of the Circular and must include in all purchase
orders and contracts executed by it, or a subgrantee using Federal funds, all clauses
required by Federal statutes, executive orders and their implementing regulations.
Subgrantees of a "'State" (except as indicated in subparagraph (4) below) shall
follow State law and procedures when awarding and administering contracts.

3. For the purposes of this Circular, regional transit authorities are not State agencies
or instrumentalities.

4. Subgrantees of States which are institutions of higher education, hospitals or other
nonprofit organizations and all other FTA recipients/grantees will administer
contracts in accordance with the requirements of the Circular. Grantees and
subgrantees that fall within this category shall use their own procurement
procedures that reflect applicable State and local laws and regulations provided that
the procurements conform to applicable Federal law. 2

1.3.2 Federal Contractual Sphere

REQUIREMENT

"...the Recipient agrees to include appropriate clauses in each third party contract stating the third
party contractor's responsibility under Federal law, regulation, or directive, including any
necessary provisions requiring the third party contractor to extend applicable requirements to its
subcontractors to the lowest tier necessary."

Master Agreement § 2.e.(2)(a).

“This Circular applies to all FTA grantees and subgrantees that contract with outside sources
under FTA assistance programs. FTA grant recipients who utilize FTA formula funds for
operating assistance are required to follow the requirements of this Circular for all operating
contracts. These requirements do not apply to procurements undertaken in support of capital
projects completely accomplished without FTA funds or to those operating and planning
contracts awarded by grantees that do not receive FTA operating and planning assistance."

FTA Circular 4220.1E, Paragraph 4.
"Project means activity or activities (task or tasks), listed in the Project Description, the
Approved Project Budget, and any modifications stated in the Conditions to the Grant

Agreement or Cooperative Agreement applicable to the project.”

Master Agreement § 1.1.

. 1d. at Paragraph 7.a.
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There are several aspects of your grant agreement which together establish the sphere of
procurements to which Federal requirements may apply. In general you may undertake capital
projects wholly without Federal funds, and be confident that your grant agreements will not
affect those procurements. However, Federal grant requirements apply to many contracts in
addition to the contracts between you and your suppliers for which you intend to draw down
Federal payments. Generally, the concept is that solely because of the receipt of Federal funds
by a grantee, certain clauses and federal requirements are required to be included in contracts
within the contractual sphere. There are four procurement contexts to which the concept is
important:

1. The general "flow down" of Federal requirements in contracts;

2. The inclusion of all Federal requirements if the transit property receives operating
assistance;

3. The inclusion of all Federal requirements in all elements and activities if the overall
capital project (as defined in a full funding grant agreement) includes Federal funds;
and,

4. The concept of a "minimal operable segment."

These concepts are highlighted below so you can be aware of them in your capital project
planning and procurement planning processes. Each Federal requirement has applicability
criteria deriving from statute, regulation, or policy. The sphere of contracts to which the
requirements apply, if they are otherwise applicable, is affected by these four concepts:

1. Flow Down - Perhaps the easiest determinant of the sphere to visualize is the concept
of “flow-down.” Federally required clauses and requirements, as a general rule, are
required to be included in each third party contract at every tier and in each
subrecipient agreement at every tier. £ When clauses are required to flow down, the
clauses and requirements flow down to all levels of the Federal funding chain
beginning with the grantee.

2. Inclusion of Federal Requirements when Receiving Operating Assistance - The
second example of the sphere involves grantees receiving operating assistance. In
this instance, all grantee procurements except for capital projects undertaken without
Federal funds, must include all of the Federal requirements that would be included if
the operating budget were fully Federally funded and must comply with the

Circular. & FTA maintains that one dollar of Federal operating assistance converts

19 The flow-down of clauses is not an absolute requirement; e.g. Drug and Alcohol Testing requirements apply
only to the work of the prime contractor.

1. Paragraph 4, FTA Circular 4220.1E.
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the operating funds of the transit property so that all such funds of the property
therefore become subject to Federal requirements. The rules on this dimension of the
sphere are clear -- if you receive operating assistance, the requirements of the Circular
apply, even if you do not intend to use that assistance in support of any procurement
action (e.g., you intend to apply all the operating assistance to pay salaries of your
direct-hire bus operators).

3. Inclusion of Federal Requirements in Federally Funded Capital Projects - FTA has
recently taken the position that, when a capital project requires a full funding grant
agreement,

.. . the Federal 'undertaking' in a Fully Funded Grant Agreement (FFGA) will
no longer be segmented into Project and Local Activities. All activities related
to a Federal undertaking will be identified as the Federal Project. The
Federal funds will be distributed among all the activities in the project at a
level funding ratio equal to the percentage of Federal financial participation in
the entire project. Thus, all the elements and activities of the project, as
described in the FFGA will be funded, in part, with Federal funds; and, the
requirements attached to the use of Federal funds will apply to each such task,
unless otherwise exempted as provided in the applicable laws, regulations and
policies. ¥

Regardless of how large or small the percentage of Federal funding is, where a full
funding grant agreement with the FTA is executed, all elements of the project
identified in the agreement are within the sphere and must be procured in compliance
with Federal requirements.

4. Minimal Operable Segment - In the case of a multi-task capital undertaking, the
sphere includes a segregable portion of the undertaking, or a project portion that has
independent functional utility. Under this concept, FTA and your agency identify a
segment of the overall undertaking that represents the minimal segment that can be
feasibly operated independently. Imagine you are able to overmatch Federal funds to
construct a badly needed new fueling station with 85% state and local money. FTA's
policies may not apply to every related expenditure of these state and local funds,
e.g., landscaping or a nearby tire storage structure; however, neither will FTA apply
its policies to the mathematically minimum portion of the project with no independent
utility (e.g., applying FTA policies to the roof, alone); rather you must define a
segregable project with FTA to which the Federal requirements apply, and you may
then have additional latitude in the remaining portions undertaken without Federal
funds. The full funding grant agreement will cover all of the necessary elements to
build and operate the segment -- a station at each end of the segment, land to build the
stations on, rail cars to run on the segment, systems to support the rail cars, rail on

12 _ Letter from FTA Administrator to Executive Director, Dallas Area Rapid Transit dated March 3, 1992, page 2.
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which the cars will run, etc. Federal requirements of the Circular apply to all of the
individual contracts relating to these elements because they are part of the minimal
operable segment and within the Federal contractual sphere. £

1.3.3 Types of Contract Actions

Details and Best Practices for meeting the requirements for various types of contract actions that
are described below can be found in other sections of the manual.

1.3.3.1 Supplies, Services, Equipment and Construction

REQUIREMENT

FTA Circular 4220.1E defines the requirements a grantee must adhere to in the solicitation,
award and administration of its third party contracts. Such contracts would include the
procurement of supplies, services, equipment and construction.

1.3.3.2 Legal and Associated Services

REQUIREMENT

The requirements of FTA Circular 4220.1E apply to the procurement of legal and associated
services, such as paralegals, investigators, expert witnesses, etc. if Federal funds are being
used to fund these contracts (i.e., if receiving operating funds or if the legal services are
funded by a capital grant).

DISCUSSION

As noted above, the requirements of FTA Circular 4220.1E apply to the procurement of
legal and associated services, such as paralegals, investigators, expert witnesses, etc. if
Federal funds are being used to fund the contracts for legal services. FTA Circular
4220.1E would not apply if the legal services are funded entirely with local funds. The
Circular requires such services to be procured competitively, as with other types of
services. However, there may be cases where the grantee has pending litigation which
might be jeopardized through a public disclosure which would result from advertising the
procurement beforehand. In such cases the grantee may have valid grounds for limiting

¥ n discussing statutory and regulatory requirements, Paragraph 16 of FTA Circular 4220.1E advises grantees to
contact other Federal agencies for specific guidance concerning the cross-cutting requirements of those agencies.
Section 8.1 of the BPPM, which discusses the federal contract clauses, will cross-reference other agencies
requirements, whenever possible.
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the competition to the degree of not publicly advertising the procurement. In such cases a
waiver request should be submitted to the FTA.

1.3.3.3 Employment Contracts

These are contracts with individuals that result in those individuals becoming “employees” of the
agency. These are not "third party contracts" within the meaning of FTA Circular 4220.1E, and
thus the requirements of that Circular do not apply to employment contracts. The term
“employment contract” does not refer to a contract that retains a consultant to perform temporary
services for the agency. The individual retained on these consultant-services contracts remains
an independent contractor and does not become an employee of the agency; thus these contracts
are not “employment contracts,” and they are subject to the requirements of FTA Circular
4220.1E.

1.3.3.4 Real Estate Contracts

REQUIREMENT

Requirements related to the acquisition, use and disposal of real property may be found in the
following regulations:

(a) FTA Circular 5010.1C, Grant Management Guidelines, Chapter 11-2 Real Property.
This Circular defines the requirements of the Federal Transit Laws which are codified
at 49 U.S.C. Chapter 53.

(b) 49 CFR § 18.31 Real Property, and 49 CFR Part 24, Subpart B Real Property
Acquisition.

(c) Master Agreement MA(12) Section 19.

DISCUSSION

The acquisition of real property, either by purchase or lease, is not subject to the
requirements of FTA Circular 4220.1E. Real property is defined in 49 CFR § 18.3 as “land,
including land improvements, structures and appurtenances thereto, excluding movable
machinery and equipment.” The acquisition of easements and rights of way are considered
real estate acquisitions and the requirements discussed herein pertain to these types of
acquisitions.

Real property acquisition, use and disposal is also covered by FTA Circular 5010.1C,
Chapter 11-2; 49 CFR Part 18.31; 49 CFR Part 24 Subpart B; and by the FTA Master
Agreement, Section 19. 2 It is important that the grantee be familiar with the

14 _MA(12), dated October 1, 2005.
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requirements established by FTA in Circular 5010.1C, Chapter 11-2. This circular
establishes procedures to be followed by grantees in the following areas:

. The conduct of Hazardous Waste Site Assessments before acquiring real
property.

. The conduct of an independent appraisal by a certified appraiser.

. The requirement for a review appraisal of the initial appraisal.

. FTA review and concurrence requirements related to the grantee's offer to
buy the property.

. Incidental use of acquired real property as a means to supplement transit
revenues.

. Disposition of excess real property by sale, transfer to other programs, etc.

. The requirement to prepare an excess property utilization plan for all real

property no longer used for its original purpose.

1.3.3.5 Inter-Governmental Agreements, Joint Procurements, Piggybacking

REQUIREMENT
FTA Circular 4220.1E, paragraph 7.e. encourages inter-governmental procurements:

e. Intergovernmental Procurement Agreements.

(1) Grantees are encouraged to utilize available state and local
intergovernmental agreements for procurement or use of common goods
and services. When obtaining goods or services in this manner, grantees
must ensure all federal requirements, required clauses, and certifications
(including Buy America) are properly followed and included, whether in
the master intergovernmental contract or in the grantee's purchase
document. 2

5 Sub-paragraph (1) looks primarily to State government contracts that allow subordinate government agencies to
buy from established schedules akin to the GSA schedules in Federal practice. FTA believes grantees may buy
through these contracts provided all parties agree to append the required Federal clauses in the purchase order or
other document that effects the grantee’s procurement. When buying from these schedule contracts, grantees should
obtain Buy America certification before entering into the purchase order. Where the product to be purchased is Buy
America compliant, there is no problem. Where the product is not Buy America compliant, the grantee will still
have to obtain a waiver from FTA before proceeding.
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(2) Grantees are also encouraged to jointly procure goods and services with
other grantees. When obtaining goods or services in this manner, grantees
must ensure all federal requirements, required clauses, and certifications are
properly followed and included in the resulting joint solicitation and
contract documents.

(3) Grantees may assign contractual rights to purchase goods and services to
other grantees if the original contract contains appropriate assignability
provisions. Grantees who obtain these contractual rights (commonly known
as 'piggybacking’) may exercise them after first determining the contract
price remains fair and reasonable. 1

DISCUSSION

Piggybacking - Your Agency may be able to take advantage of existing contracts awarded
by other governmental entities for goods and services which you currently need. This
practice has become known as “piggybacking.” Piggybacking is defined by FTA Circular
4220.1E, paragraph 6.e, as follows:

“Piggybacking” is an assignment of existing contract rights to purchase supplies,
equipment, or services.

The use of piggybacking, which involves assignment of contracts or portions of contracts
from the original purchasing agency to another agency, is discussed in the BPPM, Section
6.3.3 - Joint Procurements of Rolling Stock and “Piggybacking.” Appendix B. 16 of the
BPPM contains a Piggybacking Worksheet that will assist a grantee wishing to piggyback
another agency’s contract to work through the FTA requirements that must be met in
order for piggybacking to be permissible.

Adding Federal Clauses to Existing Contracts - FTA’s policy regarding the addition of
Federal clauses to existing contracts distinguishes between State GSA-type contracts and

1. Sub-paragraph (2) reflects FTA’s belief that grantees should consider combining efforts in their procurements to
obtain better pricing through larger purchases. Joint procurements offer the additional advantage of being able to
obtain goods and services that exactly match each cooperating grantee’s requirements. We believe this is superior to
the practice of ‘piggybacking’ since ‘piggybacking’ does not combine buying power at the pricing stage and may
limit a grantee’s choices to those products excess to another grantee’s needs.

. Sub-paragraph (3) reflects grantees’ continuing ability to assign contractual rights to others — ‘piggybacking.’
FTA believes it is extremely important that grantees ensure they contract only for their reasonably anticipated needs
and do not add quantities or options to contracts solely to allow them to assign these quantities or options at a later

date.

8 _ FTA’s definition of “Piggybacking” in 4220.1E differentiates this practice from joint procurements or other
intergovernmental agreements.
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contracts awarded by other grantees. For example, in the recently issued Circular
4220.1E, paragraph 7.e.(1), FTA allows grantees to modify State GSA-type contracts and add
Federally-required clauses and certifications when the grantee issues the first purchase order
against the contract. However, FTA has taken the position that grantees may not add Federal
clauses and certifications to their own contracts or those of other grantees in order to
purchase against these contracts with Federal funds. The rationale is that, in a State GSA-
type contract, the purchase order is the transit community’s initial work on the contract —
much as any buy off the Federal GSA IT schedule will be when a grantee chooses to use
this Federal contract. In other cases (like transit agency A buying off transit B’s contract),
the transit-unique rules are in place and known from the beginning, there is no expressed
intent in the common grant rule (as with State schedules) to balance the rules against each
other, and it would infer that a transit agency could essentially avoid most Federal rules by
placing orders through another transit agency. In short, the integrity of the system would
be threatened by extending the after-the-fact option beyond schedule purchases.

Joint Procurements - You may also wish to plan procurements in advance with other
agencies or governmental users, and competitively award contracts that several
governmental entities can draw upon to meet their needs. Such an approach would create
economies of scale, reduce procurement lead times in the case of being able to use existing
contracts, and reduce administrative effort and expense. Any third party contracts
resulting from or utilized by grantees under inter-governmental agreements are subject to
the requirements of FTA Circular 4220.1E. Inter-governmental agreements not involving
third party contracts would not be subject to FTA Circular 4220.1E. The topic of joint
procurements that makes use of advance planning by several agencies is discussed in the
BPPM, Section 6.3.3 - Joint Procurements of Rolling Stock and “Piggybacking.”

Best Practices

Piggybacking - If it appears that there may be an existing governmental contract which may be
used for a specific need, you will first want to obtain a copy of the entire contract and review it
carefully to determine if it contains the provisions required by FTA Circular 4220.1E. This is an
important first step, because the requirements of the Circular apply to procurements made
through inter-governmental contracts and assignments. If the contract lacks required provisions,
you may be able to have it modified by the awarding Agency to include the necessary Federal
clauses. Among the steps you may want to take are the following:

1. Determine that the contract is still in effect or can be modified by the awarding
Agency to permit sufficient lead time to make the required deliveries to your Agency.

2. Determine that the specifications in the existing contract will meet your needs.

3. Review the terms and conditions carefully to determine that they are acceptable to
you; e.g., warranty provisions, insurance requirements, etc.
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4. Determine that the requirements needed by your Agency will not be beyond the scope
of the existing contract, creating a sole-source (noncompetitive) add-on to the
contract which will have to be justified in accordance with FTA Circular 4220.1E
Paragraph 9.h. Generally, if you are working with an indefinite quantity contract you
should have the needed flexibility to order additional quantities without having a
"new procurement" action requiring a sole-source justification.

5. Determine that the contract was awarded competitively, either through sealed bids or
competitive proposals. If the contract was a sole-source award, you will have to
justify a sole-source award in accordance with FTA Circular Paragraph 9.h. and your
Agency's procurement procedures.

6. You are not required to do a second price analysis if one was originally performed.
However, you must determine that the contract prices originally established are still
fair and reasonable. Circumstances should dictate the steps to be taken. For example,
if the original award was made some time ago, you may want to do a market survey
and/or perform price analysis to ensure that the prices are still fair and reasonable
(even if the original award was competitive and a price analysis was performed
initially). Similarly, if your deliveries are to be made to a local or centralized delivery
point and the original contract calls for statewide deliveries, you should be entitled to
a price reduction. See BPPM Section 5.2 Cost and Price Analysis for a discussion of
price analysis techniques.

7. Determine that the contractor has submitted all federally required certifications to the
awarding Agency; e.g., Buy America, debarment, restrictions on lobbying, etc. See
paragraph above Adding Federal Clauses to Existing Contracts and BPPM Section
4.3.3.2 Federally Required Submissions with Offers.

8. Work through the items in the Piggybacking Worksheet in Appendix B. 16 (and
explained in Section 6.3.3 - Joint Procurements of Rolling Stock and Piggybacking of
the BPPM). Note that some of the items on this Worksheet may overlap with items
already mentioned above.

9. You should prepare a Memorandum for the Record documenting your analysis of the
various items mentioned above. This will constitute the Written Record of
Procurement History required by Paragraph 7.i. of FTA Circular 4220.1E.

Joint Procurements - When it appears that your agency has a common requirement with another
governmental user, and that a joint procurement is feasible, you will want to carefully consider
whether a joint procurement will result in obtaining the best price for all of the parties to the
procurement. It is quite possible that substantial differences in the requirements (delivery
schedule, quantities, location, etc.) of one party to the joint procurement will result in increased
costs to the other parties and thereby negate other benefits of a joint procurement such as lower
solicitation costs. You must also determine whether the different funding sources have different
procurement regulations, especially where there are Federal and non-Federal requirements
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affecting contract clauses, etc. Should conflicts occur, grantees should consult their respective
legal counsels or request FTA pre-award review of their procurement (as permitted by FTA
Circular 4220.1E, Paragraph 5.b.)

1.3.3.6 Subgrants

REQUIREMENT
FTA Circular 4220.1E, paragraph 4, defines the applicability of the Circular to subgrants:

4. APPLICABILITY. This circular applies to all FTA grantees and subgrantees that
contract with outside sources under FTA assistance programs. . . .

a. States. When procuring property and services under a grant, a State will
follow the same procurement policies and procedures that it uses for
acquisitions that are not paid for with Federal funds. States must, at a
minimum, comply with the requirements of paragraphs 7m, 8a and b, and
9e of this circular and ensure that every purchase order and contract
executed by it using Federal funds includes all clauses required by Federal
statutes and executive orders and their implementing regulations.

b. All Other Recipients. Subgrantees of states and all other FTA grantees (to
include regional transit authorities) will administer contracts in accordance
with this circular.

49 CFR § 18.37 — Subgrants requires States and all other grantees to ensure that their
subgrantees comply with certain requirements. These requirements are discussed below.

DISCUSSION

Subgrants themselves are not "'third party contracts' within the meaning of FTA Circular
4220.1E, and thus the requirements of that Circular do not apply to the subgrant awards.
However, to the extent that the subgrantee contracts with third parties, the FTA Circular
applies to such contracts awarded by the subgrantee.

All subgrantees are required to include in their contracts the clauses required by Federal
statutes and executive orders and their implementing instructions. See BPPM Appendix
A.1 Federally Required and Other Model Contract Clauses.

Subgrantees which are institutions of higher education, hospitals or other nonprofit
organizations, and all subgrantees of grantees which are not States, are required to
administer their contracts in accordance with all of the requirements of the FTA Circular
4220.1E Third Party Contracting Requirements. Subgrantees of states (excluding institutions
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of higher education, hospitals or other non-profit organizations) are authorized to follow
state law and procedures when awarding and administering contracts.

If you are a grantee awarding subgrants with FTA funds, you will want to have an
overview system in place for periodic reviews of your subgrantees to ensure that they are in
compliance with the requirements of FTA Circular 4220.1E and the requirements of 49
CFR Part 18.37. The Federal government practice (FTA) is to perform periodic
Procurement System Reviews (PSR's) of its grantees, evaluating their procurement
activities against the requirements of the circular. FTA has developed a Procurement
Systems Review Guide for its review teams, and you may want to obtain a copy of this guide
for your review of subgrantees. (See BPPM Section 1.1.7 - FTA Procurement System
Reviews above). You should note that 49 CFR Part 18.37 imposes a responsibility on all
grantees to ensure that their subgrantees have included all Federally required clauses in
their contracts and that the subgrantees are aware of requirements imposed on them by
Federal statute and regulation, including those requirements imposed by 49 CFR Part 18.
49 CFR Part 18.37(a)(3) specifically mentions a responsibility to include a clause in all cost
reimbursement subgrants that the subgrantee comply with Part 18.42, which deals with
retention and access requirements for records.

1.3.3.7 Equipment Leases

REQUIREMENT

Requirements related to the lease of equipment and facilities may be found in the following
regulations:

(a) FTA Circular 4220.1E generally, and Paragraph 7.d which requires, where
appropriate, an analysis of lease versus purchase alternatives to determine the most
economical approach.

(b) FTA Circular 5010.1C, Grant Management Guidelines, Chapter 11-3(d) Leasing-
Out Agreements. These guidelines contain several requirements which grantees must
incorporate in their lease agreements.

(c) FTA Master Agreement MA(12), Section 16, Leases.

(d) Capital Leases (49 CFR Part 639).

DISCUSSION

Since equipment leases are considered "'third party contracts' within the meaning of FTA
Circular 4220.1E, the requirements of that Circular apply to such procurements.

FTA Circular 4220.1E requires a lease versus purchase analysis to determine the most
economical approach to any given procurement. FTA Circular 5010.1C, Chapter 11-3(d),
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deals with maintenance requirements under leases. The FTA Master Agreement
references regulations dealing with Capital Leases (49 CFR Part 639).

Lease vs. purchase alternatives - It is usually less economical to lease equipment than to
purchase it. However, there are some instances where this is not true. For example, short-
term leases of equipment which is required for a short time or for a unique task may be
reasonable and economically sound. It may also be advisable to lease equipment that
undergoes rapid technological change such as personal computers and other IT related
equipment. In some cases, it is easier to have equipment maintained if it is leased. But long
term leases and leases for items that should be purchased and capitalized but cannot be
because of budget constraints are not economically prudent. If a decision is made to lease
equipment, a lease vs. purchase analysis should be made. The analysis should be
appropriate to the size and complexity of the procurement. In determining whether the
lease of equipment is feasible, the following factors must be considered:

. Estimated length of the period the equipment is required and the amount of
time of actual equipment usage;

. Technological obsolescence of the equipment;

. Financial and operating advantages of alternative types and makes of
equipment;

. Total rental cost for the estimated period of use;

. Net purchase price, if acquired by purchase;

. Transportation and installation costs;

. Maintenance, storage and other service costs;

. Trade-in or salvage value;

. Imputed interest costs; and

. Availability of a servicing facility especially for highly complex equipment

(can the Agency service the equipment if it is purchased).

1.3.3.8 Revenue Contracts

REQUIREMENT

49 CFR Part 18.25 Program Income states that grantees are encouraged to earn income to
defray program costs.
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FTA Circular 4220.1E Third Party Contracting Requirements requires grantees to use
competitive selection procedures in the award of revenue contracts.

The FTA Administrator's Dear Colleague Letter C-98-25, dated October 1, 1998 defined
revenue contracts and stipulated requirements regarding competitive selection procedures, five-
year term limits (no longer applicable) and requests for waivers.

The FTA Dear Colleague Letter C-08-02, dated May 29, 2002 rescinded the requirement that
grantees obtain FTA approval for contract terms longer than five years.

DISCUSSION

Itis critical to first determine the primary purpose of the contract. If it is to procure supplies
or services, then it is not a revenue contract. For example, management and para-transit
contracts are not revenue contracts because the primary purpose is to manage a project or
operate a service. Royalties received as a by-product of a development or supply contract,
e.g. software, would not be considered a revenue contract. Disposal of Project property
would be another example that would not be considered a revenue contract.

If the primary purpose is to generate revenue then the contract is a revenue contract.
Advertising, concessions (food and news-stands), use of right-of-ways, licenses, and land
leasing are some examples of revenue contracts. The definition of a revenue contract
developed by FTA is as follows:

A revenue contract is any third party contract whose primary purpose is to either
generate revenues in connection with a transit-related activity or to create business
opportunities utilizing an FTA-funded asset.

There are three concepts involved in the definition of a revenue contract. First, the
objective of revenue contracts is to lower program costs, and thereby reduce both the
federal and the grantee’s financial contribution. Creative ways of generating these
revenues are encouraged, and FTA uses broad latitude in approving them.

Second, revenue generation for the transit agency is a business opportunity for the business
community. Such business opportunities can take various forms, such as: advertising,
land development, concessions, and utilization of right-of-ways.

Third, an FTA-funded asset is anything that has been purchased, in whole or in part, with
FTA funds as part of an approved transportation budget. This can include funds for
acquisition, operating expense or maintenance. Grantees must have a detailed familiarity
with the approved budgets to know if a particular activity is included and funded by
federal funds, in which case it would be governed by federal requirements.
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All revenue generated activity involving third-party contracts must follow an important
requirement of FTA Circular 4220.1E:

« The requirement for competitive selection procedures applies to all business
opportunities including all revenue generating contracts.

Competition - The competitive process usually consists of a formal bid or proposal process
but it does not always have to. Grantees may use their own judgment about how to meet
the intent of the competition requirement, but they must document the record to show how
competition requirements were met.

Disadvantaged Business Enterprises - DBEs should have the maximum opportunity to
participate in both contracts and subcontracts that use any federal funds. The grantee is
responsible for taking all necessary and reasonable steps to ensure that DBEs have
maximum opportunity to compete for revenue contracts since these contracts are
considered business opportunities.

Contract Term - The five-year contract term limit was rescinded by FTA’s Dear Colleague
Letter of May 29, 2002. For a discussion of establishing appropriate contract terms, see
BPPM Section 2.2.1 - Contract Period of Performance Limitation.

Flow-down Requirements - Generally, if federal funds (not assets) are not used to generate
revenues, then there are no requirements to include federal clauses in the revenue contract
itself.

Unsolicited Proposals - These may come forth when companies see an opportunity to use
the transit system (an FTA-funded activity) to enhance their business interest. It may
appear from such proposals that no other company could offer the same product or
service. However, this does not justify a sole source contract. If the idea or activity is of
interest to you, the concept should be evaluated on its own merit and revenue producing
potential. If the decision is to implement it, then a competitive process should be used to
select the contractor, unless you determine that the proposed concept itself is proprietary.

Best Practices
It is important to always keep in mind the requirement for competition.

The New York City Transit Authority (NYCTA) has experience in many of the areas of revenue
generation:

« advertising - buses, trains, stations and other property (billboards), direct advertising
on back of MetroCard

« lease/rental of MTA-owned property - concessions, news stands, retail space,
subleasing of office space
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The NYCTA procurement office does not handle the revenue generation contracts. Various
departments of the transit agency are responsible for the revenue contracts, like the Advertising
Department and Real Estate Department. These Departments are aware of the federal
requirements and follow them to obtain third-party contractors.

NYCTA was approached recently by a company, which submitted an unsolicited proposal, who
wanted to install an electronic information system on the subway cars. The company wanted to
program the system so that riders would know what was overhead, e.g. Wall Street, theater
district. New York City decided to investigate the concept first to determine if it was something
that they wanted to do to enhance the subway system. Deciding that they liked the idea, they
then prepared an RFP and solicited vendors on a competitive basis.

Metropolitan Atlanta Rapid Transit Authority (MARTA) received an unsolicited proposal from a
company about use of subway right-of-way for linking Atlanta with fiber optic cable using
MARTA'’s system-wide conduits. MARTA determined that they had unused conduits and could
lease space in them to various telecommunication companies. They contacted the regional FTA
office and received their approval for a non-exclusive RFP to seek competitive proposals for
twenty-year leases. This has produced successful revenue contracts. 2

1.3.3.9 Transit Oriented Joint Development Projects

REQUIREMENT

FTA Circular 9300.1 Capital Program: Grant Application Instructions, Appendix B, “Joint
Development Projects.”

Federal Register Notice, March 14, 1997, FTA Policy on Transit Joint Development. This
clarifies the relationship between transit laws and regulations and FTA policy regarding property
disposition, leases of property, and sale of property affecting program income and the definition
of “highest and best transit use” for joint development.

FTA Circular 5010.1C Grant Management Guidelines states:

11-2b. Use - ...FTA encourages incidental uses of real property that can raise additional
revenues for the transit system or, at a reasonable cost, enhance system ridership.

FTA approval is required for these incidental uses of real property which must be
compatible with the original purposes of the grant.

FTA Circular 4220.1E Third Party Contracting Requirements states the requirements the grantee
must adhere to in third party contracting. Specifically, note:

e Metropolitan Atlanta Rapid Transit Authority (MARTA), contact Mr. Durham Hamilton, Director of Program
Management, at (404) 848-44009, to discuss Atlanta’s fiber optic cable contracts.
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. Competitive Selection Procedures
. Possible Flow Down of Certain Federal Clauses

DISCUSSION

FTA is encouraging transit systems to undertake transit-oriented joint development
projects (TODs) with either new grants or with property acquired under previous grants.
The property can be associated with rail, bus or other transit facilities.

The purpose of a joint development project is to:

e secure a revenue stream for the transit system; and,
« help shape the community that is being served by the transit system.

Where the grantee retains effective continuing control for mass transit purposes, all
proceeds of sale, lease or other encumbrance of the property will be treated as program
income for use by the transit system to meet capital and operating needs. The very nature
of a joint development project requires long-term relationships between the various
contracting parties due to issues related to land use, zoning, financial investment, long-term
leases, multiple contracting parties, construction, and management. The Federal Register
notice of March 14, 1997, clarified and addressed apparent inconsistencies in the use of
revenues. This Notice states:

1. Joint development projects are considered “mass transportation projects”
eligible for funding under FTA capital programs.

2. All projects must generate a one-time payment or revenue stream for transit use,
the present value of which equals or exceeds the fair market value of the
property.

3. When the grantee retains continuing control and use of the joint development
for mass transportation purposes, all proceeds will be considered program
income.

Grantees are advised to submit the joint development proposal to the FTA regional office

in accordance with the Federal Register notice of March 14, 1997, paragraph entitled
“Procedures.” The proposals to FTA should include:

1. The proposed joint development agreement;

2. A market and financial assessment of the joint development project and its
impact on the transit system;
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3. A statement of the outcome of planning and coordination between the joint
development project and the transit facility; and

4. Documentation of the projected benefits for the transit system as well as the
effective continuing control of the joint development project for transit
purposes.

Competition is an important requirement in the development of the project. Requirements
for full and open competition of the proposed project can be obtained by: public
announcements in the newspapers and trade journals; building a solicitation list that is
inclusive and not exclusive; developing a realistic response time for developers, knowing
that developers have to frequently build a “team” to respond to the RFP; having realistic
criteria to judge the responses; having an evaluation team with broad and diverse
experience rate the proposals; and, competitive negotiations.

Flow-down requirements dealing with Federal clauses in a joint development project will
follow the federal funds. It must be determined whether and to what degree Federal
regulations apply, particularly to the privately funded, non-transit portion of the project.
These regulations could include: National Environmental Policy Act, Davis-Bacon Act, Buy
America Act, labor protection arrangements, and third-party procurement requirements.
You should determine (with FTA’s assistance as necessary) the most appropriate
procedures for satisfying any flow-down requirements, given the particular circumstances
of your project.

Best Practices

Atlanta’s transit system, Metropolitan Atlanta Rapid Transit Authority (MARTA), is involved in
a joint development project called the Lindbergh Center. Their objective is to build a village that
will: increase ridership, be high-density mixed use, be a livable community, generate long-term
revenue, integrate the station and development. They have addressed the issues, been through
the procurement process, and selected a developer. How did they do this? They began by
working first with their FTA regional office in explaining what they wanted to do. Next, they
developed three requests for proposals (RFPs) leading to three contracts for: marketing the
property, evaluating the development proposals, and the development itself.

The question of open and full competition was met through the marketing strategy. The
marketing plan was critical in reaching out to developers who might bid on the project. MARTA
set a target of 500 developers to reach through a variety of methods: a predetermined listing of
potential developers, advertising in major newspapers (Wall Street Journal), national and
international solicitations. An outside management consulting firm was retained to assist
MARTA in the evaluation of developers’ proposals. The Development RFP detailed the
requirements of the expected development proposals. Included in the evaluation factors was a
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category of “maximize revenues and returns to MARTA.” The process was successfully
completed and a developer has been chosen. 2

1.3.3.10 Disposition of Surplus

REQUIREMENT

Requirements related to the generation of program income, and the disposition of surplus
equipment, supplies and real property may be found in the following regulations:

(a) FTA Circular 4220.1E (general principles applicable to all contracts involving
Federal funds or Federally funded assets).

(b) FTA Master Agreement MA(12), Section 19.g Disposition of Project Property.

(c) 49 CFR 18.25 Program Income; 18.31 Real Property; 18.32 Equipment; 18.33
Supplies.

(d) FTA Circular 5010.1C, Grant Management Guidelines, Chapter I1-2c, Real
Property — Disposition; Chapter 111-4 Program Income.

(e) 49 U.S.C. 5334(g) Transfer of Assets No Longer Needed.

DISCUSSION

FTA interprets Circular 4220.1E as applying to contracts for the disposition of surplus
supplies, equipment or property. Grantees are also advised to be familiar with other
regulations that specifically address the disposition of property, especially FTA Circular
5010.1C, Chapter Il — Management of Real Property, Equipment and Supplies.

It is important that the grantee be familiar with the disposition requirements of FTA
Circular 5010.1C, Chapter 11-2(c) and 3(f). This Circular establishes procedures to be
followed by grantees in a variety of situations, and grantees need to carefully review these
requirements. They pertain to circumstances such as:

e Selling property (competitively to the extent practicable) and reimbursing FTA
its share of the fair market value.

o Selling real property and using the proceeds to reduce the cost of the grant if it is
still open or of other FTA funded capital projects.

20 Metropolitan Atlanta Rapid Transit Authority (MARTA), contact Ms. Lisa DeGrace, Director of Contracts,
Procurement and Materials at (404) 848-5467, to discuss Atlanta’s transit oriented development and other revenue
contracts.
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¢ Retaining title to real property by reimbursing FTA for its share of the current
(appraised) market value.

e Disposing of rolling stock before the end of service life.

e Disposing of equipmemi_ 2 _ - -| Comment [JPL1]: This was pretty

confusing as written. If we take away the

) ) ] reference to valuation in the bL_lIIet, _it

e Transfer of equipment to a public agency for non-transit use. makes more sense when explained in the
footnote. As an alternative, we could just
one bullet for $5,000 and under and

e Selling and using proceeds for other capital projects. 2 eI 517533100

Transfer of Assets No Longer Needed — 49 USC 5334 (g)(1) allows for the transfer of assets
no longer needed by the grantee. If a grantee decides an asset acquired with FTA funds is
no longer needed for the purpose for which it was acquired, the grantee may request FTA
approval to transfer the asset to a local governmental authority to be used for a public
purpose with no further obligation to FTA. The Secretary of Transportation may
authorize a transfer for a public purpose other than mass transportation, but only if the
Secretary decides -

A) the asset will remain in public use for at least 5 years after the date the asset is
transferred;

B) there is no purpose eligible for assistance under 49 USC Chapter 53 for which
the asset should be used;

C) the overall benefit of allowing the transfer is greater than the interest of the
Government in liquidation and return of the financial interest of the
Government in the asset, after considering fair market value and other factors;
and

D) through an appropriate screening or survey process, that there is no interest in
acquiring the asset for Government use if the asset is a facility or land.

The decision to permit the transfer must be in writing and include the reasoning that
supports the transfer.

Sale of Assets No Longer Needed — 49 USC 5334 (g)(4) allows for the sale of assets no
longer needed, subject to the approval of the Secretary of Transportation. When real

2 Equipment with a unit market value of $5,000 or less, or supplies with a total aggregate value of $5,000 or less,
may be retained, sold or otherwise disposed of with no obligation to reimburse FTA, providing useful service life
requirements have been met.

22 The situations covered by the Circular include more than those listed above, and grantees need to carefully review
the Circular instructions.
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property, equipment, or supplies acquired with FTA funds are no longer needed for mass
transportation purposes as determined under the applicable assistance agreement, the
Secretary may authorize the sale, transfer, or lease of the assets under conditions
determined by the Secretary. The net income from asset sales, uses, or leases (including
lease renewals) must be used by the grantee to reduce the gross project cost of other capital
projects carried out with FTA funds.

Best Practices

One transit agency has developed detailed procedures for disposing of surplus items. 2 These
include:

« Competitive bidding procedures for materials that are regularly generated, regularly
removed, high volume, and low unit price such as scrap steel or motor oil.

« Development of specifications by the Materials Management Department in
coordination with the User Department(s) for the surplus items to be offered for sale
and review by the Purchasing Department.

« Preparation of a solicitation and advertising of the items being offered for sale by the
Purchasing Department when competitive bids are being solicited.

« Issuance of a "Invitation to Quote" letter to prospective bidders by the Purchasing
Department, or a letter inviting “offers to purchase” by the Sales Division when the
selling price of the material is expected to be below the small purchase threshold.

« Analysis of bids by the Purchasing Department, with a written recommendation for
award to the winning bidder.

« Internal agency approvals to award a contract for the sale of Authority property or
services parallels that of the approval process to award a contract for the procurement
of goods and services.

1.3.3.11 Operating Assistance, Preventive Maintenance, CMAQ and JARC Projects

REQUIREMENT

FTA Circular 4220.1E, paragraph 4, addresses the issue of the Circular’s applicability to (a)
operating contracts, (b) contracts utilizing Congestion Mitigation and Air Quality (CMAQ) and
Job Access/Reverse Commute (JARC) project funds, and (c) preventive maintenance contracts
which are funded with FTA formula capital funds:

23 _New York City Transit. Contact Mike Zacchea, (646) 252-6204.

2% _ If the material to be sold does not meet the criteria for competitive bidding, solicitation and advertising of

individual items offered for sale would be a responsibility of the Sales Department, not Procurement.
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This circular applies to all FTA grantees and subgrantees that contract with outside sources
under FTA assistance programs. FTA grant recipients who utilize FTA formula funds for
operating assistance are required to follow the requirements of this circular for all operating
contracts. These requirements do not apply to procurements undertaken in support of
capital projects completely accomplished without FTA funds or to those operating and
planning contracts awarded by grantees that do not receive FTA operating and planning
assistance. 2

Congestion Mitigation and Air Quality (CMAQ) and Job Access/Reverse Commute
(JARC) project funds may be used for operations. Although grantees must follow circular
requirements for any specific contracts that utilize CMAQ or JARC funds, the use of
CMAQ and JARC funds for operations does not trigger the applicability of the circular to
all other operating contracts. £

Grantees that utilize formula capital funds for preventive maintenance contracts are subject
to the following requirements of the circular: If FTA formula capital funds are fully
allocated to discrete preventive maintenance contracts, then the requirements of this
circular will apply only to those discrete contracts and must be identified and tracked by
the grantee. If the FTA formula funds are not allocated to discrete contracts then all
preventive maintenance contracts are subject to the requirements of the circular. %

DISCUSSION

If a transit property receives FTA formula funds for operating assistance, all grantee
procurements must comply with FTA Circular 4220.1E except for capital projects

® _Asa general rule, the circular, along with the underlying requirements in the Federal transit laws and
regulations, applies whenever Federal funds are involved. Those grantees authorized to use formula funds for
operating assistance must apply the circular to all operating contracts — even if they are able to administratively
segregate the federal funds to non-contract operating expenses. The ability to use formula funds for operating
assistance hinges upon a grantee’s total operating expenses and the portion of those expenses not offset by operating
income. Since the entire range of operating expenses is considered in this calculation, each segment of those
operating expenses must be subject to Federal standards. Grantees that are not authorized to use formula funds for
operating assistance are not required to apply the circular to their operating contracts.

% Congestion Mitigation and Air Quality (CMAQ) and Job Access/Reverse Commute (JARC) funds may be used
for operations by all grantees. The circular must be applied to all contracts that are funded, in part, by CMAQ or
JARC funds. Using CMAQ or JARC funds for a specific operating contract or contracts does not trigger the
requirement to apply the circular to other operating contracts. This is because the calculation required to use
formula funds for operations contracts is not required as a prerequisite to using CMAQ or JARC funds for operating
contracts.

2" _ Grantees who use formula capital funds for preventative maintenance contracts must apply the circular to those
contracts. If, through their accounting procedures, these grantees are able to allocate the Federal funds to discrete
maintenance contracts, only those discrete contracts must adhere to the circular. If unable to allocate federal funds
to discrete maintenance contracts, the circular applies to all maintenance contracts. Capital projects that don’t
include Federal funding are not required to conform to the circular.
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undertaken without Federal funds or those operating and planning contracts awarded by
grantees that do not receive FTA operating and planning assistance. Grantees whose net
operating deficit is financed by Federal funds cannot segregate any of their operating or
planning contracts so that they are exempt from the requirements of the Circular. The
Circular must be applied to all such contracts.

When grantees receive CMAQ and JARC funds for operations projects, the Circular
requirements must be followed for those specific contracts using CMAQ and JARC funds.
However, the use of these particular funds for operations does not trigger the applicability
of the Circular to all operating contracts, as is the case with FTA formula funds.

1.3.3.12 E-Commerce

REQUIREMENT

FTA Circular 4220.1E, paragraph 7.g. recognizes E-Commerce as an allowable means to
conduct procurements. If a grantee chooses to utilize E-Commerce, written procedures must be
developed and all requirements for full and open competition must be met.

DISCUSSION

The Best Practices Procurement Manual (BPPM) intends to cover the topic of E-
Commerce at a later date when industry experience has been sufficient to indicate some
“best practices” for the transit industry. In the meantime, the Dear Colleague Letter of
May 29, 2002 reminds grantees that E-Commerce is an allowable means to conduct
procurements. If a grantee chooses to implement an E-Commerce system, written
procedures must be developed and all the requirements of FTA Circular 4220.1E must be
met, including the requirement for “full and open competition” as stated in FTA Circular
4220.1E, Paragraph 8a.
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Chapter 2

2 - Procurement Planning & Organization

2.1 Organization of Procurement Functions (5/96)

2.1.1 Scope of Responsibility (5/96)
2.1.2 Autonomy (5/96)

2.2 Long Term Planning (5/96)

2.2.1 Contract Period of Performance Limitation (6/03)
2.2.2 Multi-Year vs. Multiple-Year Contracting (7/02)

2.3 Annual Planning (5/96)

2.3.1 Sources and Contents (5/96)
2.3.2 Independent Grantee Cost Estimate (4/05)

2.4 Source Selection Plan (5/96)

2.4.1 File Documentation (5/96)
2.4.2 Full and Open Competition (5/96)

2.4.2.1 Full and Open Competition Principle (5/96)
2.4.2.2 Restraints on Competition (5/96)

2.4.2.2.1 Brand Names (6/03)

2.4.2.2.2 Written Standards of Conduct and Conflicts of Interest:

Personal and Organizational (6/03)
2.4.2.2.3 Geographic Restrictions (6/03)
2.4.2.2.4 Pre-qualification (5/98)

2.4.3 Fixed Price v. Cost Reimbursement (5/98)

2.4.3.1 Fixed Price Contracts (4/05)

2.4.3.2 Cost Reimbursement Contracts (6/03)
2.4.3.3 Time and Materials Contracts (5/98)
2.4.3.4 Labor Hour Contacts (5/98)

2.4.3.5 Cost Plus Percentage of Cost Contracts (6/03)




Best Practices Procurement Manual — Chapter 2 — Procurement Planning & Organization Page 2

2.4.4 Payments (5/98)

2.4.4.1 Payment of the Price (5/98)

2.4.4.2 Advance Payments (6/03)

2.4.4.3 Progress Payments (4/05)

2.4.4.4 Withholding and Final Payment (5/98)

2.4.5 Indefinite Delivery Contracts (10/99)

2.4.5.1 Definite-quantity Contracts (10/99)
2.4.5.2 Requirements Contracts (6/03)
2.4.5.3 Indefinite-quantity Contracts (6/03)

2.1 ORGANIZATION OF PROCUREMENT FUNCTION

2.1.1 Scope of Responsibility

REQUIREMENT

FTA Circular 4220.1E, paragraph 5a — Grantee Self-Certification, states that FTA intends to
rely on grantees' [annual] "self certifications™ that their procurement system meets FTA
requirements to support the required finding [by FTA] that a grantee has the technical capacity
to comply with Federal procurement requirements.

FTA Circular 4220.1E, paragraph 7b — Contract Administration System, requires grantees to
maintain a contract administration system that ensures that contractors perform in accordance
with the terms, conditions, and specifications of their contracts or purchase orders.

DEFINITIONS

Centralize - To concentrate procurement actions and decisions in one person or group within an
organization.

Contracting Officer - A procuring official who has delegated authority, usually including
authority to sign contracts and amendments on behalf of the procuring agency for one or more
specific contracts.

Contracting Officer's Technical Representative (COTR) - A representative of the procuring
agency who has more limited authority than the contracting officer, usually including providing
technical direction to the contractor.
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DISCUSSION

As a Contracting Officer you are responsible both for your contract’s cost-effectiveness
and its compliance with Federal and state requirements. It is easier to fulfill these
responsibilities if most of the decisions and contractual actions concerning procurement are
focused in one or more individuals who are familiar with procurement requirements and
procedures. These actions begin with planning and solicitation of offers, include
communication with offerors and contractors, and continue through contract acceptance
and warranty enforcement. Except in very small organizations, the contracting
responsibilities will often reside with different individuals than the individuals who would
best understand the functional and performance requirements of the goods or services.
These latter persons are your internal customers.

Purpose

You and the leadership of your organization need to clearly understand the scope of the
procurement function and organize responsibilities to accomplish several objectives:

. to obtain the best buy for your agency which requires an evaluation of all the
service quality, safety, cost, schedule, and other objectives of the agency's
operating functions;

. to comply with Federal, state, local, and agency procurement requirements;

. to ensure an understanding of the precise authority of you and your agency team
members in dealing with suppliers who, while partners in many respects, have
some interests that conflict sharply with your agency's; and

. to control through finite, professional boundaries, the possibility of corruption or
unethical practices.

These objectives require the clear definition and assignment of procurement responsibilities. A
specific aspect of that assignment, the need for autonomy, is discussed in more detail in the
following section of the Manual.

Best Practices

Identification of Need - The initial identification of need is one aspect of the procurement cycle
that is generally the sole responsibility of your internal customers (i.e., program or technical
personnel for whom you are procuring goods or services). However, you may be in a position to
facilitate the consolidation of procurements of different internal customers with the same need.
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Procurement Planning — Preparation of procurement planning, on the other hand, should be
exclusively a procurement function. If your agency has not conducted formal planning, this
process is a way to establish the need for a separate procurement function and demonstrate its
value to the organization. Specific suggestions for useful planning activities are discussed below
under long range and annual planning cycles.

Preparation of Specifications — Preparing specifications or statements of work is usually a
customer function. Generally, customers have the greatest understanding of functional and
performance requirements; however, the procurement function should play at least an advisory
role in order to avoid exclusionary specifications and to encourage free and open competition.

Solicitation of Offers — The solicitation of offers (including invitation for bids and request for
proposals) is usually the first important public action the agency takes, and it should clearly be
the responsibility at this point of the procurement staff. Customer team members are often
helpful in compiling lists of potential offerors, and should participate in the procurement process,
but communications with offerors and the official action of soliciting offers is a procurement
function.

Communications — If communication with offerors is decentralized, one offeror may obtain more
information about the agency's preferences or evaluation process than the others. It is a general
practice (except at the smallest agencies) to restrict communication with offerors to only
procurement personnel so that no offeror could gain an advantage or apparent advantage over
another.

Evaluation of Offers — Procurement personnel will usually request and rely upon their technical
customers to evaluate the technical merits of proposals and assess the offeror’s ability to perform
the contract successfully. The Procurement Officer must oversee the technical evaluation to
ensure it is consistent with the evaluation criteria published in the RFP and that the contract file
is adequately documented to reflect the relative strengths, deficiencies, weaknesses and risks of
the various proposals. It is important that the technical evaluation provide a clear narrative of the
proposals’ relative merits and not merely a numerical rating of the proposals. To maintain the
overall integrity of the procurement, the procurement function normally must at least approve the
selection and (if it does not have sufficient authority) will often present the recommendation to
the final authority.

Administration — You should play a continuing role in the administration of the contracts,
particularly in changes and disputes. Acceptance of goods and services and payment approvals
always require your review. In simpler or routine situations, a receiving report or COTR
acceptance can be matched to your original purchase order to ensure proper control.

Centralization / Decentralization — Many organizations find it more efficient to permit customer
groups, particularly those with a large number of similar, small procurements, to perform some
of the functions normally performed by the procurement office (e.g., solicitation and evaluation
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of offers up to a specific dollar amount). However, in these cases, procurement personnel can
provide a valuable oversight role, providing forms, procedures, and technical assistance.
Although decentralized procurement can reduce the administrative cost of the procurement and
be more responsive to a customers' needs, if it is uncontrolled, it could eventually result in
situations involving non-compliance, unwise contracting, or unethical practices. It is a best
practice to ensure that no employee undertakes any of the procurement functions without clear
authority and guidelines.

2.1.2 Autonomy
DISCUSSION

Autonomy of the procurement function, or its independence from internal customers, is
important to carrying out procurement responsibilities without undue influence by the
customers and users of the goods and services procured. While the degree of autonomy
and organizational reporting relationships will vary with the size of the organization and
its policies, autonomy enables procurement personnel to give unbiased consideration to
procurement principles and requirements, as well as to the schedule, budget, functional
and other requirements of the internal customers.

Purpose

A debate has raged for years between those who are process oriented (procurement officials and
compliance departments such as legal, internal audit, or grants) and those who are program
oriented (maintenance managers, engineers, project managers).

¢ Should the procurement functions described in the previous section be controlled by
the program functions? After all, it is the program office whose needs are to be met,
and, in most accounting systems, the program to whose budget the purchase will be
charged.

e Should the procurement official be entirely autonomous and evaluate the needs of the
program (e.g., for immediate services) against the legal or procedural requirements of
the funding source (e.g., FTA Circular 4220.1E if Federal funds)?

Some degree of autonomy of the procurement function is necessary organizationally and
functionally so that procurement personnel will be free from undue influence or pressure in the
award and administration of contracts. The obvious solution to the conflict between "process"
and "program" is to have a team in which each member recognizes the strengths and capabilities
of the other team members and appreciates the role each side brings to the contract table. This
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sounds easy to accomplish but, in most practical situations, is very difficult to achieve. * Failure
to achieve unity and teamwork within the agency in the awarding and administration of public
contracts creates frequent opportunities for a contractor to take advantage of a contentious staff
relationship to its financial advantage (and the agency's financial disadvantage). Achieving
proper balance between groups requires delicate balancing of personalities and corporate
objectives, a strong executive, and a well-trained staff. It must also be recognized that there is no
textbook answer that will work in every situation and in every agency.

In addition to balancing the roles of program and process interests in making procurement
decisions, the payment of your agency's funds to contractors generally requires three independent
concurring actions. The requirement for independent concurring actions is sometimes called
"internal control," as it is a method for the agency to control the propriety of its actions
internally, rather than requiring external reviews and control. While best practices differ, all
authorities recognize a fundamental need for a system of checks and balances in the overall
procurement process. In an organization with no checks and balances, if an individual perceived
a need for a staff car, that person could draft the specifications for the car, prepare the solicitation
document, order the car, approve the contract, inspect the preparation of the car, administer the
contract, accept the car after delivery, sign the agency check to pay the dealer, and use the car in
a manner the person deemed appropriate. It should be obvious that an organization and
procurement process such as this would not be credible and would be subject to great abuse,
actual or perceived. As a result, most public and private agencies divide those functions among,
at least, three distinct elements within its organization.

e  The requiring activity is represented by the program manager who is responsible for
determining the requirement, preparing the specifications and, then, acting as the
technical representative or advisor to the contracting officer during contract
performance.

e  The procurement activity is represented by the contracting officer who is
responsible for ensuring specifications are not restrictive, preparing the solicitation
document in accordance with the law and rules and regulations of the agency and
the FTA, soliciting the requirement, and awarding the contract in accordance with
the solicitation. Contract administration functions are usually shared with the
requiring activity and involve such functions as approving payment, accepting the
goods or services bought, and closing out the contract.

1 - For formal assistance in implementing a team process see Howard, Jennifer M. and Miller, Lawrence M., Team
Management: Creating Systems and Skills for a Team-Based Organization (The Miller Consulting Group, Inc.,
1994) or Leinberger Robin et al, The Art of Business Process Management: A guidebook, (KPMG Peat Marwick,
LLP, 1993).
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e  The payment activity is represented by a third party (the finance department) who
ensures that all approvals are obtained and that the payment is within the dollar
amount of the contract. Often, the accounts payable function in finance either
physically or electronically matches three documents issued by three different
employees (the purchase order, receiving report, and approved invoice) before
releasing funds.

The procurement and payment activities are "process™ functions ensuring that the goods are
bought and paid for in accordance with the terms of the contract. The "program” activity is to
determine what is needed and that it is obtained within the time required and budget allocated.

Best Practices

Degree of Autonomy - From a narrow procurement perspective, the procurement activity would
enjoy the highest degree of autonomy where it reports directly to the governing policy board of
your organization. Most transit organizations have too much direct operating responsibility to
permit this degree of autonomy. Three solutions are:

e Procurement and contracting can report to a chief executive.

e Most typically, the procurement department reports to an administrative or
financial function that is independent of the primary internal customers (facility
equipment and operating functions).

e Some degree of autonomy can be preserved even within an operating or
implementation function if procurement is separated from the program delivery
sub-groups.

In medium and large systems, if the contracting function is not separated from the program
office, there is an inadequate system of checks and balances on the procurement process.

Overall, procurement personnel should have enough autonomy or checks and balances to achieve
a quality product at a fair and reasonable price without real or apparent conflicts of interest in the
solicitation, evaluation or award.

2.2 LONG TERM PLANNING
DISCUSSION

Long-term procurement planning (i.e., planning more than one year in advance) is one
option to be considered by large transit systems and by systems planning a major transit
investment, complex capital project, or a substantial number of operating contracts that
will span several years. Systems without current major capital projects may find that
annual planning is adequate.
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Purpose

Procurement plans covering several years may be an improvement over partitioning or
consolidation in major projects as a way to facilitate the most cost-effective project management
and delivery. The plans can identify major changes in procurement work load, and can obviate
any tendency to rush procurement decisions or activities in ways that result in waste (e.qg.,
through failure to consolidate major procurements) or risk non-compliance (e.g., through
inadequate notice and non-competitive awards).

Plan Contents - A long-term procurement plan would identify the major procurements projected
over the next two to five years. The multi-year element of the Transportation Improvement
Program (TIP) is a good starting point for identifying future capital projects and their
corresponding procurement requirements. Typically, the procurement plan includes any fixed
guideway projects, revenue rolling stock replacements or fleet expansions, and major
construction projects. In the case of fixed guideway and other construction projects, where
multiple procurements may be involved, the plan would identify the initial strategy for packaging
the design, construction, and equipment. Consideration would also be given to turnkey
procurements and to long term projects that are not public works. The latter would include
major software systems, fleet overhaul and ADA operational service.

Major Projects - Often major design/construction and rail vehicle procurements are planned
seven to ten years in advance of needed completion because several interdependent contracts
may have to be awarded in order to accomplish the project. The time intervals typically required
to accomplish these contract awards might include:

e One year advance planning before Request for Proposals (RFP) for the engineering
services;

e Four months from RFP to award of the engineering services;

e Two years to prepare technical specifications;

e Three months from completion of specifications to system RFP;

o Six months from system RFP to award; and

e Three years for system construction.
The planning and design processes can change this schedule significantly, and few procurements
require this length of time. When major projects are undertaken, a comprehensive procurement
plan that outlines these major projects along with the rest of your procurement workload will be

extremely helpful. Bus procurements and major electronic/data systems generally require at
least three years of advance planning.
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2.2.1 Contract Period of Performance Limitation

REQUIREMENT

49 USC § 5326(b) limits the procurement of rolling stock and replacement parts to no more
than five years’ requirements under a single contract, even though delivery may take place
beyond five years from the date of the initial contract.

FTA Circular 4220.1E, paragraph 7.m, addresses the five-year contract term limitation for
rolling stock and replacement parts. It also requires that contract terms for all other types of
contracts be based on sound business judgment.

FTA Circular 4220.1E, paragraph 8 — Competition, requires all procurement transactions to be
conducted in a manner providing for full and open competition.

FTA Circular 4220.1E, paragraph 7i — Written Record of Procurement History, requires
grantees to maintain records detailing the history of a procurement.

DISCUSSION

On May 29, 2002, the FTA Administrator issued Dear Colleague Letter C-08-02 rescinding
FTA’s long-standing five-year contract term limitation for all contracts except those for
rolling stock and replacement parts. The limitation on rolling stock and replacement parts
remains in effect since the limitation is a statutory requirement and not an FTA policy.2
The new FTA policy is now expressed in FTA Circular 4220.1E, paragraph 7.m — Contract
Term Limitation.

Prior to this letter, FTA Circular 4220.1D, paragraph 7.m - Contract Period of Performance
Limitation, had limited the period of performance of DOT-assisted supply and service
contracts to five years, inclusive of options, without prior FTA approval. 2 As a result of
this rescission of the contract term limitation, grantees will no longer be required to obtain
prior FTA approval for contract terms longer than five years. 2 The rescission of the five-
year term limit applies not only to new contract awards, but to existing contracts as well.
Grantee procurements will continue to be reviewed by FTA for compliance with the “full

Z_ The limitation is expressed in terms of buying no more than five years’ requirements even though delivery may
occur beyond five years from the date of the contract.

3“This limitation did not apply to construction contracts or to leases of real property for the life of the transit asset to
be constructed on such property.

" FTA Dear Colleague Letter C-08-02 dated May 29, 2002.
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and open competition” principle stated in FTA Circular 4220.1E paragraph 8a, and
grantees will continue to be responsible for conducting their procurements in accordance
with sound business practices. Grantees are expected to be judicious in establishing and
extending their contract terms.

Best Practices

Although FTA no longer requires prior approval for contract terms longer than five years,
grantees remain responsible for conducting their procurement transactions in accordance with the
“full and open competition” principle expressed in FTA Circular 4220.1E, paragraph 8a. As
with any procurement action, grantees should ensure that their procurement files adequately
document their decision making process. This record should include the rationale for the
contract period of performance.

Period of Performance Criteria — Periodic re-competition of contracts preserves competition and
keeps prices competitive. Without periodic competition the incumbent will not have the
pressures of a competitive market to keep prices reasonable or an incentive to maintain
satisfactory performance. There are, however, criteria that the grantee can employ when
deciding upon the term of a contract. Some of these criteria are suggested below.

Revenue Contracts — It is FTA policy to afford all persons an equal opportunity to access FTA-
funded assets. FTA also encourages its recipients to maximize non-farebox revenues. This can
be done through contractual or other appropriate arrangements, which involve the use of FTA-
funded assets without interfering with its transit use. FTA had previously invoked a five-year
term limit as one way to balance these potentially conflicting policies. It is important for
grantees to document their revenue contract files with an economic analysis that demonstrates
how these dual objectives were accomplished. If the contract opportunities allow for free and
open competition, then the Grantee’s procurement policies will address FTA’s equal opportunity
policy. Where however, there is a limit to the number of firms who will be awarded contracts,
then the grantee should include an economic analysis in the contract file to justify the contract
term. The economic analysis should explain why the specific period of performance was
necessary for the recovery of the contractor’s investment and a reasonable economic return. In
performing this analysis, grantees may wish to conduct a market survey to obtain information
and recommendations from prospective offerors to determine what the typical up-front
investment will be and what kind of contract period would be required for the offerors to recover
that investment and realize a reasonable economic return on that investment. Grantees should
document their files with this information, showing the conclusions reached with respect to the
contract period of performance finally selected.

Supplies — Typically the contract period of performance for supplies will be dictated by the
grantee’s foreseeable needs and such factors as economic quantity breaks, warehousing space,
shelf life, technology concerns, etc. When the grantee perceives that there may be an opportunity
to increase competition through a larger purchase, the grantee may wish to conduct a market
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survey of potential suppliers to determine if they would make an offer under a different
contracting scenario. For example, it may be that they were discouraged from bidding because
the up-front investment (non-recurring costs of tooling, etc.) would be prohibitive over a
relatively short contract period/limited quantity buy. However, if the period were extended and
the quantity increased, these potential suppliers might be induced to participate. This is in effect
what one large transit agency has done successfully. > Thus, the shortest contract period/
minimum quantity buy may not necessarily be the optimum decision. Grantees will need to
exercise some diligence in determining if longer/larger contracts might be in their best interests.
If they decide to do that, they should document their files showing the benefits obtained from the
longer contract periods.

When deciding the best period of performance for on-going services contracts, grantees need to
consider the up-front investment by potential offerors for specialized personnel training and
other non-recurring start-up costs (e.g., relocation) that must be recovered over the life of the
contract. Once again, grantees should consider a pre-solicitation industry outreach to discuss
with individuals in the industry what they may see as up-front investments that must be
recovered from the profits anticipated by the contract. These discussions should reveal what the
industry needs in terms of a contract life in order to submit competitive prices against the
incumbent. These facts need to be documented in your contract files as you reach an agency
decision on the proper period of performance of the services contract.

2.2.2 Multi-Year vs. Multiple Year Contracting

DISCUSSION

Grantees are authorized to procure rolling stock or other supplies and services by a
number of methods. These include buying on an annual or on an as-needed basis, and also
on a multi-year or multiple-year basis. The distinction between the multi-year and
multiple year methods is as follows:

Multi-Year Contracting - multi-year contracting is a method by which the grantee
procures its needs for the entire life of the contract, even though funding for the entire
contract is not available at the time of contract award. The contract requires the
contractor to deliver the entire requirements of the contract. Option provisions are
unnecessary. Because the grantee does not have sufficient funds for the entire contract at
the outset of the contract, it will be necessary to recognize in the contract that the grantee
may have to cancel the contract at some point if additional funds are not forthcoming.
Grantees may have to include cancellation costs in the contract in the form of an advance
agreement for any program year or portion thereof canceled by the grantee (but

® - Contact Mr. John Trotta, Vice President, Purchasing/Warehousing, Chicago Transit Authority, at (312) 222-6113.
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cancellation costs are not required to be included if the contractor will accept a contract
without them). Additional information on multi-year contracting, while not binding on
grantees, is discussed in the Federal Acquisition Regulation (FAR), Subpart 17.1 - Multi-
Year Contracting.

Multiple Year Contracting - multiple year contracting is a method by which the grantee
awards a contract for a base period of one or more years, with option provisions for future
years' requirements. The base period of the contract is a firm and fully funded
requirement. Beyond the base period, the grantee uses option provisions, which may be
exercised unilaterally at the discretion of the grantee as additional funding becomes
available. There is no need for the inclusion of cancellation payments since the exercise of
the options is totally within the discretion of the grantee.

Additional information on multiple year contracting, while not binding on grantees, is
discussed in the Federal Acquisition Regulation (FAR), Subpart 17.2 - Options.

Term of Contracts — As noted above in Section 2.2.1 — Contract Period of Performance
Limitation, 49 USC § 5326(b) limits the procurement of rolling stock and replacement parts
to no more than five years under a single contract, even though delivery may take place
beyond five years from the date of the initial contract.

2.3 ANNUAL PLANNING

2.3.1 Sources and Contents

DISCUSSION

Every transit organization can carry out annual planning; large systems may maintain
multi-step planning processes with substantive documents that are carried forward from
year to year. Small systems may prepare the plan simply through preparation of a list of
known procurements at the beginning of a planning cycle (i.e., in budget preparation or in
the mandated planning process).

Purpose

A basic purpose for maintaining formal plans regarding procurements well in advance of issuing
the solicitations is to enable more deliberate and coordinated decision-making in moving forward
with the procurements and related activities. In addition, procurement planning is the best
opportunity to identify potential consolidation of procurements (e.g., several internal customers
purchasing furniture or personal computers in the same time-frame). Larger agencies may find
that procurement consolidation yields substantial savings. More specifically, an advance
procurement plan is a good way for the agency to document its compliance with paragraph 7(d)
of Circular 4220.1E which states, "Grantee procedures shall provide for review of proposed



Best Practices Procurement Manual — Chapter 2 — Procurement Planning & Organization Page 13

procurements to avoid purchase of unnecessary or duplicative items. Consideration should be
given to consolidating or breaking out procurements to obtain a more economical purchase.”

The advance procurement plan also proves useful in responding to procurement challenges. It
provides an early record of decisions that were made for business purposes before the receipt of
offers and without the possibility of competitive bias. Contracting officials should recognize that
the plan is fluid and that their customers' needs will change, but even this change can be more
orderly if the base plan has been documented. A change is simply accomplished through a plan
update, rather than being passed around by word of mouth or memorandum, which tends to
result in confusion and indecision.

Best Practices

Sources for Plans - The preparation of an advance procurement plan can begin with data already
prepared for service and financial planning purposes. Both state and local Transportation
Improvement Programs list major Federally funded projects for all modes of transportation.
While the preparation of the plans is the responsibility of the local Metropolitan Planning
Organization and the state, most transit agencies are involved in assisting with development of
the transit element of the plans, which lists their projects separately. An internal capital budget is
another source, which may have more detailed or up-to-date information on planned capital
procurements.

Although projects funded with operating funds are often smaller and the operating budget does
not usually offer as much specificity, contracting officials may be able to identify many planned
procurements from the operating budget as well. Historical usage is another valuable source for
the plan, particularly when compared to the operating budget.

Another method available to assist with preparation of the plan is to conduct a survey of internal
customers. They may provide more detail on the budgeted projects and may be able to identify
projects that are not differentiated in the budget. An annual survey of the major customers will
encourage the customers themselves to plan their needs for goods and services.

Annual procurements, which account for a great deal of activity, such as parts, fuel, and other
supplies, can be projected at most agencies based on historical need and agency-wide plans and
projects.

Plan Contents - In addition to the identity of each procurement, plans normally identify the
customer contact(s) (at medium and large agencies), time requirements, and funding sources.
Tentative start dates, publication dates, opening dates and award dates are usually based on the
type and size of the procurement contemplated. Time should be allowed for:

. preparation of a source selection plan (if not already complete or in progress),
where appropriate;
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preparation of specifications;
. assembly of the solicitation of offers;

. publication period and time for preparation of offers, including pre-bid/proposal
conference, where appropriate;

) receipt and evaluation of offers; and
. required reviews and approval actions.

Complex projects will require more time for preparing specifications. Negotiated procurements
will require more time after receipt of offers. If governing board approval is required, and the
governing board meets on a fixed schedule, time would be added for this step. In all major
procurements and cases where negotiated procurement is utilized, the planning process can
evolve into a source selection plan for each procurement.

In the case of procurement of complex systems, such as rail transit systems or advanced rail
vehicles, an advanced procurement plan concept includes planning, not only for the prototype
development, testing, and acceptance of the system, but also the life cycle support of the system,
which includes training of maintenance personnel, maintenance infrastructure, such as electronic
design diagrams and parts catalogs, long term availability of parts, and technical support.

2.3.2 Independent Grantee Cost Estimate

REQUIREMENT

FTA Circular 4220.1E, Paragraph 10 provides that grantees must perform a cost or price
analysis in connection with every procurement action, including contract modifications. The
method and degree of analysis is dependent on the facts surrounding the particular
procurement situation, but as a starting point, grantees must make independent estimates
before receiving bids or proposals.

DISCUSSION

A logical element of your annual procurement plan is a cost estimate for each major
procurement. It is normally cost-effective to have an independent cost estimate that also
satisfies the Federal requirement and to have such an estimate at some time before
receiving bids or proposals. You may obtain such estimates from published competitive
prices, results of competitive procurements, or estimates by in-house or outside estimators.

BPPM Appendix B.20 — Independent Cost Estimate Form, provides a format and guidance
for grantee in-house estimators that should be helpful. This form was developed by one
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transit agency to assist its user organizations with the development of independent cost
estimates and statements of work.

Purpose

The following are purposes of establishing a cost estimate using a method independent from the
prospective offerors in advance of the offer:

. it ensures a clear basis for the grantee's determination that the benefits of the
procurement warrant its cost;

. it provides essential procurement and financial planning information (see
"Advance Procurement Plan," above); and

) it provides a basis for price analysis, which may assist in obviating the need for a
more burdensome cost analysis.

Although it may seem self-evident that the agency has at least implicitly prepared a cost estimate
in deciding to proceed with a procurement, many projects can change in scope without clear
communication among the people responsible. For example, a management information system
for parts inventory control may seem cost-effective, but may grow during discussions to include
unanticipated electronic imaging, scanning of repair manual diagrams, unanticipated distributed
processing devices, and multi-user programming. An independent cost estimate prepared when
the agency first undertook the project could alert all involved that the project had grown beyond
the scope originally intended. A deliberate decision to reduce the scope or revise the cost
estimate can be made at each step of the project's development.

The cost estimate is essential information for procurement planning. It gives the contracting
official some indication of the complexity of the project and the degree of investment that
offerors will want to make in the procurement process, thus allowing planning of procurement
time and personnel. It is also the basis for determining which procurement procedures apply to
the project. If the cost estimate exceeds $100,000, for example, a competitive solicitation is
normally required. (State or local requirements may be stricter.) Similarly, certification and
bonding requirements imposed by Federal regulations are triggered based on the value of the
contract. (See "Methods of Procurement” FTA Circular 4220.1E, § 9; "Bonding Requirements,”
8§ 11; "Buy America" Master Agreement 8§ 14 (a); "Debarment and Suspension” Master
Agreement § 3 b.) However, the application of these and most other requirements depends not
on the cost estimate, but on the contract amount.

A final purpose of the independent cost estimate is for price analysis. Either a cost or price
analysis is required for every contract and every change order so that the essential objective of a
reasonable price is assured. The adequacy of the price or cost analysis is a critical responsibility
of the contracting official. In many contract awards the bids alone may be adequate to assure a
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reasonable price. However, in all negotiated procurements, most contract changes, sealed bids
where price competition was not sufficient, and non-competitive awards, further analysis is
required. An independent cost estimate prepared before receipt of offers is invaluable in these
circumstances. The estimate alone may, if prepared with sufficient detail and reliability in the
contracting official's judgment, be sufficient to determine whether the price is reasonable. It will
at least supplement other pricing data in making the determination. Because cost analysis can be
time consuming, expensive, and raise disputes, the availability of an independent pre-bid
estimate, which allows for price analysis and obviates cost analysis, is worth material pre-bid
effort.

In these circumstances, it is essential that the grantee’s cost estimate be developed independently
from the offerors’ pricing submissions. If a bus purchase is being prepared, for example, the
prospective offerors should not be relied upon for the independent cost estimate, except in the
form of prior bids submitted with adequate competition.

Any price analysis or data collection performed after receipt of the offers, in addition to
consuming valuable time during the limited validity of the offers, will not be as probative as data
collected before the receipt of the offers. An independent cost estimate prepared before the
receipt of the offers does not raise the question of whether the particular data and analysis was
consciously or unconsciously intended to justify the award.

Best Practices

Construction - In some cases, cost estimates may be difficult to obtain or may lie outside the
competence of agency personnel. In the case of construction projects, a design firm may already
be under contract and may perform this service. In some cases, the agency's in-house personnel
who have participated in design or past construction efforts may be the most professional and
reliable cost estimators.

Supplies and Equipment - Equipment estimates can often be prepared from published price lists
or from past competitive procurements updated with inflation factors. Grantees may find
relevant pricing data by contacting other agencies that obtained competitive bids for the same
equipment or supplies. In the case of specialized equipment, care must be taken that the source
of the estimates is not disproportionately obtained from one supplier.

Services - Professional services often range widely in both price and quality, and are often being
acquired precisely because the agency personnel are unfamiliar with the subject matter.
Therefore, your in-house personnel may not be qualified to estimate the cost of a major
professional service contract. In these cases, it may be worth obtaining a professional cost
estimate by a firm not interested in the final procurement. Other grantees are a valuable source
of cost estimating information if they have undertaken similar projects. The contracting official
should obtain and, when appropriate, update the independent cost estimate in the manner best
suited to the circumstances of the particular procurement. Because reasonable price is a key
objective of every procurement, and is also a critical Federal interest in Federally funded
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procurements, an independent cost estimate should be prepared for every action before offers are
received.

2.4 SOURCE SELECTION PLAN

2.4.1 File Documentation

REQUIREMENT

FTA Circular 4220.1E, Paragraph 7.i - Written Record of Procurement History requires
grantees to maintain records detailing the history of a procurement. As a minimum, these
records shall include:

e The rationale for the method of procurement;
e Selection of contract type;

e Reasons for contractor selection or rejection; and

e The basis for the contract price.

DISCUSSION

A properly documented procurement file provides an audit trail from the initiation of the
acquisition process to the beginning of the contract. The file provides the complete
background, including the basis for the decisions at each step in the acquisition process. A
well-documented file speaks for itself, without need of interpretation from the contract
administrator. A well-documented file also supports actions taken, provides information
for reviews and investigations, and furnishes essential facts in the event of litigation or
legislative inquiries.

Purpose

Documents recording the key steps in each procurement are important for a number of reasons,
including the following:

e You are taking legally and financially significant actions on behalf of your agency
and the public. Information relating to these actions needs to be readily retrievable in
the event that contract personnel are personally unavailable or their memory is not
precise enough to assist the agency in moving forward with the administration of its
program. You may routinely expect your colleagues to take actions based on the file.

e The key steps in a procurement, including those listed under "Requirement,” above,
are frequently material elements in financial (e.g., payment or withholding)
determinations or legal disputes. Written documentation will have great value to your
agency under those circumstances.
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e The agency’s process may be reviewed, audited, and/or may be the subject of
in-depth investigation. This documentation is the history of the public procurement.
Many hours of reconstructing events and decisions, stretching memories, and
evaluating scenarios can be saved with a concise file that factually answers the
questions typically raised.

o Finally, you reduce the likelihood of additional supervision or burdensome
restrictions being placed on your agency or your procurement process with concise
documentation of the decisions you are making.

Many procurement reviews, while finding few problems with the underlying decisions or
procurement results, may reach negative conclusions and make unwanted recommendations
simply because well considered decisions were not well documented. Noting briefly why you
did what you did may help you and your agency, as well as satisfy the requirements of the “Third
Party Contracting Requirements” Circular.

Best Practices
Where appropriate, the procurement documentation file should contain:

e Purchase request, acquisition planning information, and other pre-solicitation
documents;

o Evidence of availability of funds;

o Rationale for the method of procurement (negotiations, formal advertising);

o List of sources solicited;

e Independent cost estimate;

e Statement of work/scope of services;

e Copies of published notices of proposed contract action;

e Copy of the solicitation, all addenda, and all amendments;

e Liquidated damages determination;

e An abstract of each offer or quote;

e Contractor's contingent fee representation and other certifications and representations;

e Source selection documentation;

e Contracting Officer's determination of contractor responsiveness and responsibility;

e Cost or pricing data;
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o Determination that price is fair and reasonable including an analysis of the cost and
price data, required internal approvals for award;

¢ Notice of award;

o Notice to unsuccessful bidders or offerors and record of any debriefing;

e Record of any protest;

e Bid, Performance, Payment, or other bond documents, and notices to sureties;
e Required insurance documents, if any; and

e Notice to proceed.

Purchase order forms (electronic or manual) and standard files for small purchases can be
designed to make the recording of most of the relevant data for small purchases automatic. Bid
and proposal files, particularly if you use sealed bids under $100,000 can also be standardized to
facilitate recording the appropriate data. For larger procurements, there are often memoranda or
correspondence that, if assembled in the file, address many of the key issues.

The procurement file and the contract administration file can be coordinated by standard
practice, so that nothing between bid opening (or proposal receipt) and notice of award is
omitted.

2.4.2 Full and Open Competition

2.4.2.1 Full and Open Competition Principle

REQUIREMENT

FTA Circular 4220.1E, Paragraph 8.a requires all procurements to be conducted in a manner
providing full and open competition. This requirement finds its way into Paragraph 9.h of the
Circular which limits the use of noncompetitive contract awards to those situations when the
award of a contract is infeasible under small purchase procedures, sealed bids, or competitive
proposals and at least one of several specifically named circumstances are present. Thus,
contracts with a value of more than $100,000 shall be awarded by sealed bid or competitive
negotiation unless there is an explicit exception.

FTA Circular 4220.1E, Paragraph 8.a considers the following practices to be restrictive of
competition:

e Unreasonable requirements placed on firms in order for them to qualify to do
business;

e Unnecessary experience and excessive bonding requirements;

o Noncompetitive pricing practices between firms or between affiliated companies;
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¢ Noncompetitive awards to any person or firm on retainer contracts;
o Restrictive use of brand names;

e Any arbitrary action in the procurement process; and

e Geographic preferences ©

DEFINITIONS

Competition - The process by which two or more vendors attempt to secure the business of a
third party by the most favorable price, quality, and service.

Exclusionary - Tending to limit competition for reasons other than business or bona fide policy
goals, such as price, quality, and service.

DISCUSSION

Full and open competition is the guiding principle of procurement requirements and
practices. You constantly seek to permit and encourage meaningful interest and offers
from all entities. Your practices should be selective or rule out offerors only for business
reasons (cost, quality, and delivery). Because it is often easier not to accommodate a
potential new offeror, and easier to deal with fewer entities, you must vigilantly cultivate
ways to increase competition at reasonable expense.

Purpose

The principle of full and open competition has one primary and two secondary purposes. The
primary purpose is to obtain the best quality and service at minimum cost. In other words, to get
the best buy. The secondary purposes are to guard against favoritism and profiteering at public
expense, and to provide equal opportunities to participate in public business to every potential
offeror.

Best Buy - The primary purpose of free and open competition is to obtain for your customers
(and the passengers, funding partners, and local community or other vested interest) the optimum
combination of cost with goods and services. The most cost-effective procurement, the greatest
value, and the best buy are all related terms. The premise is that suppliers competing with each
other will make efforts to optimize the price and quality for you, even though it minimizes their
profit percentage.

b . Geographic preference is permitted in certain narrow situations, including principally where part of a legal
licensing requirement and for architects and engineers; FTA Circular 4220.1E § 8.b.
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A countervailing view is that having to compete increases the cost of the goods and services.
Some offerors will state, "If I can have a sole source contract, | can hold the cost down for you."
This is a short-term perspective that is destructive in the long run. Even if a lower price can be
obtained in isolated circumstances, the odds are that in most cases you can obtain a better buy
through open competition. As in all procurement practices, you can also benefit in the long run
from establishing a highly consistent expectation on the part of your suppliers; they will compete
more cost-effectively and with less difficulty, if they are confident that free and open
competition is your consistent practice. To succeed, you should diligently root out the tendency
to pursue false, short-term economies of limiting competition in favor of free and open
competition.

A provocative assertion is that, "A unique characteristic of good public purchasing is the
underlying principle that more importance is ultimately attached to the ways and means of
obtaining prices than to prices themselves." © Whether this is true or whether the best buy is
more important than the means of procurement, it is certainly true that you may be the voice in
your transit system for protecting procurement principles, particularly the principle of free and
open competition, against the occasional short-sighted views of your customers.

Favoritism and Profiteering - The concern that suppliers or public agents may profit unjustly at
public expense through poor procurement practices is a constant theme in the history of
government procurement. While eliminating unjust gains does serve to achieve the best price,
the acute concern that suppliers or pubic officials may exploit public procurements for their own
gain at public expense is of great significance and plays a major role in the public's overall
confidence in a transit operating entity.

Offerors' Opportunity - Scrupulously fair treatment of all offerors will foster the most
satisfactory relations with the offerors in the long run. Similarly, a firm expectation of free and
open competition is generally valued by the supplier community. However, there can be
circumstances where a supplier's right to participate is at odds with the procuring agency's
interest in the best buy. Examine the case of failure of a delivery agency or the postal service to
deliver a proposal document. Although missing the proposal deadline was not the fault of the
proposer, its right to participate in public business does not prevail over the procuring agency's
interest in proceeding with public business. Indeed, in some jurisdictions, a disappointed bidder
has no standing to enforce the competitive procurement laws. However, to the extent Federal
precedents apply to your procurement, your offerors have an implied contract of fair-dealing
during the procurement process. 2 So while your primary goal is the best buy, and an offeror
may have no vested right to participate nor vested profit interest in the possibility of

" - The Council of State Governments, National Association of State Purchasing Officials, Law Enforcement
Assistance Administration, and Peat Marwick Mitchell & Co., State and Local Government Purchasing (1975) p.
6.2.

8 _ United States v. John C. Grimberg Co., 702 F.2d 1362, 1367 (Fed. Cir. 1983) (in banc).
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participating, the offeror does have a right to fair dealing during the solicitation and selection
process. To the extent that it is not inconsistent with the best buy, you will want to treat all
potential offerors as fairly as possible.

Best Practices
The following are illustrative of practices you can undertake to advance competition.
Partner Information - You can undertake outreach programs with your supplier partners by

preparing brochures that give background information about your agency and contain assistance
in the most practical ways to identify opportunities to do business with your agency.

Partner Treatment - You can establish an ethic in your organization of treating suppliers as
partners in the delivery of transit service. Everything from the telephone manner of agency staff
to the consideration shown in arranging conferences and presentations can contribute to an
increase in competition.

Advertisement - A traditional practice to increase competition, and still one of the most
meaningful, is widespread advertising to the extent practical. Developing economical means to
widen access to your procurement advertisements, such as use of the internet and private bid
room services, is an area worthy of continual review and effort.

2.4.2.2 Restraints on Competition

2.4.2.2.1 Brand Names

REQUIREMENT
FTA Circular 4220.1E Paragraph 8.a. requires:

"All procurement transactions will be conducted in a manner providing full and open
competition. Some of the situations considered to be restrictive of competition
include, but are not limited to . . . Specifying only a ‘brand name’ product instead of
allowing “an equal’ product to be offered without listing its salient characteristics.”

Paragraph 8.c. requires:
"...All solicitations shall:
(1) Incorporate a clear and accurate description of the technical requirements for the
material, product, or service to be procured. Such description shall not, in competitive

procurements, contain features that unduly restrict competition....

... When it is impractical or uneconomical to make a clear and accurate description of
the technical requirements, a ‘brand name or equal’ description may be used as a




Best Practices Procurement Manual — Chapter 2 — Procurement Planning & Organization Page 23

means to define the performance or other salient characteristics of a procurement. The
specific features of the named brand which must be met by offerors shall be clearly
stated.”

DEFINITIONS

Approved Equal - An item or service which has been approved by the procuring agency as equal
to the brand name item originally specified.

Salient Characteristics - Those qualities of an item that are essential to ensure that the intended
use of the item can be satisfactorily realized. The term is mainly used in connection with a
brand-name-or-equal description, which should set forth those salient physical, functional, or
other characteristics of the referenced product that an equal product must have in order to meet
the Authority's needs.

Brand Name - A name of a product or service that is limited to the product or service produced
or controlled by one private entity or by a closed group of private entities. Brand hames may
include trademarks, manufacturer names, or model names or numbers that are associated with
only one manufacturer.

Design Specifications - Specifications based on the design of a product or service. Typical
design specifications may include dimensions, materials used, commonly and competitively
available components, and non-proprietary methods of manufacturing.

Performance Specifications - Specifications based on the function and performance of a product
or service under specified conditions, preferably conditions that can be reproduced for testing
purposes. Performance specifications may include useful life, reliability in terms of average
intervals between failure, and capacity.

DISCUSSION

Brand names (e.g. ""Motorola Metrocom," ""Webasto Heater'") are among the most
restrictive types of specification. Design and performance specifications are the preferred
alternatives. However, in some cases using sealed bids, you may not be able to ensure you
will receive an acceptable product without mentioning a brand name. (In negotiated
procurements this is less often necessary because a performance or design specification can
be used and the proposed brands can be reviewed during negotiations.) If you must use a
brand name in your specification, you can still allow bidders to substitute an equal product
with a different brand name. You may reserve the right to determine whether a particular
brand or model is equal to the one you specified. If you use a brand name and allow equal
brands, you must also specify the salient characteristics of the specified brand that will be
among the criteria used in determining whether a suggested substitute is equal to the
specified brand or not.
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If a grantee believes that a specific brand name must be used in a specification and that it
cannot accept any alternative product; i.e., it cannot allow a vendor to propose “an equal”
product, the grantee must process this as a sole source (non-competitive) procurement
action through the proper approving officials within the grantee’s organization prior to
release of the solicitation.

Purpose

The restriction on brand names serves the central purpose of maximizing free and open
competition to obtain the best buy. If you specify a brand name with no opportunity for
substitution, the original supplier of the brand name has an effective monopoly. This results in
exorbitant prices and cessation of innovation and product development. In complex equipment
and construction contracts where a large number of components are specified, the use of brand
names can be even more restrictive than in procurement of individual units because the
proliferation of brand names discourages the prime contractor from considering substitutes
which might contribute to a more cost-effective end product. Therefore, in the long run, you will
get the best buy if you avoid the use of brand names as much as possible.

In procuring complex systems, however, such as rolling stock and electronic systems, where
reliability or other performance standards are mission critical to your transit service, you and
your customers may not be able to specify a component in terms of design or performance and
still ensure that your lowest responsive and responsible bidder will offer you a satisfactory
component. In these cases, some price and quality competition can be preserved by allowing the
substitution of equal items with other brand names. If you are the one who will determine which
brand names are equal to the one specified, then you have not sacrificed any control over the
quality of the product. This competition by substitution is facilitated by listing the salient
characteristics, such as you would use if you used a design or performance specification, (e.g.,
"10-year life under varying voltage conditions of transit bus electrical systems"), so that bidders
will be able to judge which brands may be equal to the specified brand.

Best Practices

Design and Performance Specifications - You can work with your customers to see if brand
names can be removed from the specification by substituting design or performance
specifications. Like many of the qualities of fully open and competitive procurement practices,
this is an effort that may seem over-zealous under the time pressure of a specific procurement,
but you can constantly seek to remove restrictions and improve the competitiveness of your
procurement processes so that you generally achieve the best buy. If adequate design and
performance specifications cannot be prepared, listing several acceptable brand names is far
better than specifying just one.

"Or Approved Equal” - Whenever brand names are used, there are several ways you can clarify
beyond a doubt that the brand name is used merely as a specification and not as a statement of a
preference for the specific product specified. One way is to include a phrase such as "or equal,"
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"or approved equal,” or "similar in design, construction and performance" with the brand name.
Many standard equipment and construction documents also contain a clause in the general
provisions that states that even if the phrase "or approved equal” is inadvertently omitted, it is
implied after any brand name. If you specify "or equal," you shall clearly set forth those
minimum essential characteristics and standards to which the material, product or service must
conform if it is to satisfy its intended use. 2

Some of the onus of restriction is lifted for a large volume of transit procurements by the “Third
Party Contracting Requirements” Circular's sanction for noncompetitive procurement of
associated capital maintenance items from the original equipment manufacturer. The Circular
states:

Procurement by noncompetitive proposals may be used only when the award of a
contract is infeasible under small purchase procedures, sealed bids, or competitive
proposals and at least one of the following circumstances applies: (e) the item is an
associated capital maintenance item as defined in 49 U.S.C. § 5307(a)(1) that is
procured directly from the original manufacturer or supplier of the item to be replaced.’

The Circular requires, however, that "the grantee must first certify in writing to FTA; (a) that
such manufacturer or supplier is the only source for such item; and (b) that the price of such item
is no higher than the price paid for such item by like customers.” &

Approval Process - If you have listed enough salient characteristics and the brand name is an
insignificant factor in the overall procurement, you may simplify the procurement by not
requiring approval. The contractor would then have the right to substitute a product. The
ultimate determination of whether the substitute was equal to the brand specified, if contested,
would be through the dispute resolution process culminating in the courts.

The better practice, however, is to provide an approval process, preferably prior to bid opening,
so that bidders, in finalizing their bids will be confident about their right to substitute a brand
they consider to be more cost-effective than the one specified. This will also give you
confidence about the product or service you will receive. (Brand names may be used in
competitive negotiation for complex systems, but the approval process need only require
approval prior to award rather than at proposal submission. Approval of equal brands is usually
simply a part of the discussions or negotiations.) You will want to avoid requiring bidders to wait

° . FTA Circular 4220.1E § 8.c.(1).
°_ FTA Circular 4220.1E § 9.h.(1).

1.
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until after award to obtain approval, because a disapproval at that time may place a bidder (now
contractor) in financial jeopardy and may prompt litigation.

If you want to require pre-bid approval, the solicitation can specify a time and format for
requesting approval of equal brands. Typically, this is the same time and format used for
requesting other changes in the specifications.

Approve requests for substitution whenever you determine that the offered product is equal in all
material respects to the products referenced. Offers need not be rejected because of minor
differences in design, construction, or features, which do not affect the suitability of the product
for its intended use.

Determinations typically identify, or incorporate by reference, identification of the specific
products, which the contractor is to furnish. Such identification can include any brand name,
make or model number, and descriptive material. You may want to issue your determination,
particularly any approval, to all bidders by addendum or as your procedures provide. (In some
competitive negotiations where early and open discussion of creative integration of substitute
brands is important, issuance of approvals to competing proposers is considered to constitute
leveling the playing field, which would discourage open negotiations. You can consider keeping
design innovations confidential but issuing approval of equal brand names to all proposers.) As
with other substantive addenda to a solicitation, consider extending the bid period if the
approvals are issued shortly before the scheduled bid opening, to allow all bidders to take
advantage of the information prior to the bid opening.

Even if you have a pre-bid approval process, a contractor can normally request additional
approvals after award. Consider clarifying in your solicitation that the contractor who waits until
after award proceeds at its own risk.

2.4.2.2.2 Written Standards of Conduct and Conflicts of Interest: Personal and
Organizational

Written Standards of Conduct

REQUIREMENT

49 CFR § 18.36(b)(3) establishes for the Department of Transportation the government-wide
requirement that state and local government grant recipients must have written standards of
conduct for procurement personnel.

Grantees and sub-grantees will maintain a written code of standards of conduct
governing the performance of their employees engaged in the award and administration
of contracts. No employee, officer or agent of the grantee or sub-grantee shall
participate in selection, or in the award or administration of a contract supported by
Federal funds if a conflict of interest, real or apparent, would be involved. Such a
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conflict would arise when: (1) The employee, officer or agent, (ii) Any member of his
immediate family, (iii) His or her partner, or (iv) An organization which employs, or is
about to employ, any of the above, has a financial or other interest in the firm selected
for award. The grantee's or sub-grantee's officers, employees or agents will neither
solicit nor accept gratuities, favors or anything of monetary value from contractors,
potential contractors, or parties to sub-agreements. Grantee and sub-grantees may set
minimum rules where the financial interest is not substantial or the gift is an unsolicited
item of nominal intrinsic value. To the extent permitted by State or local law or
regulations, such standards or conduct will provide for penalties, sanctions, or other
disciplinary actions for violations of such standards by the grantee's and sub-grantee's
officers, employees, or agents, or by contractors or their agents. The awarding agency
may in regulation provide additional prohibitions relative to real, apparent, or potential
conflicts of interest.

49 C.F.R. Sec. 19.42 imposes the same requirement for institutions of higher education,
hospitals and other non-profit organizations.

The recipient shall maintain written standards of conduct governing the performance of
its employees engaged in the award and administration of contracts. No employee,
officer, or agent shall participate in the selection, award, or administration of a contract
supported by Federal funds if a real or apparent conflict of interest would be involved.

Such a conflict would arise when the employee, officer, or agent, any member of his or
her immediate family, his or her partner, or an organization which employs or is about
to employ any of the parties indicated herein, has a financial or other interest in the
firm selected for an award. The officers, employees, and agents of the recipient shall
neither solicit nor accept gratuities, favors, or anything of monetary value from
contractors, or parties to sub-agreements. However, recipients may set standards for
situations in which the financial interest is not substantial or the gift is an unsolicited
item of nominal value. The standards of conduct shall provide for disciplinary actions
to be applied for violations of such standards by officers, employees, or agents of the
recipient.

Paragraph 7.c of FTA Circular 4220.1E implements this requirement for FTA grant recipients:

Grantees shall maintain a written code of standards of conduct governing the
performance of their employees engaged in the award and administration of contracts.
No employee, officer, agent, immediate family member, or Board member of the
grantee shall participate in the selection, award, or administration of a contract
supported by FTA funds if a conflict of interest, real or apparent would be involved.

Such a conflict would arise when any of the following has a financial or other interest
in the firm selected for award:
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1. The employee, officer, agent, or Board member,

2. Any member of his/her immediate family,

3. His or her partner, or

4. An organization that employs, or is about to employ, any of the above.

The grantee's officers, employees, agents, or Board members will neither solicit not
accept gifts, gratuities, favors, or anything of monetary value from contractors,
potential contractors, or parties to sub-agreements. Grantees may set minimum rules
where the financial interest is not substantial or the gift is an unsolicited item of
nominal intrinsic value. To the extent permitted by state or local law or regulations,
such standards of conduct will provide for penalties, sanctions, or other disciplinary
action for violation of such standards by the grantee's officers, employees, or agents, or
by contractors or their agents.

Conflicts of Interest: Personal and Organizational

REQUIREMENTS

As an ethics requirement, Section 3(a) of the FTA Master Agreement requires the written
standards of conduct to encompass both personal and organizational conflicts of interest and
defines them as follows:

1. Personal Conflicts of Interest. The Recipient's code or standards of conduct shall
prohibit the Recipient's employees, officers, board members, or agents from
participating in the selection, award, or administration of a third party contract or
sub-agreement supported by Federal funds if a real or apparent conflict of interest
would be involved. Such a conflict would arise when any of the following parties
has a financial or other interest in the entity selected for award: (a) an employee,
officer, board member, or agent; (b) any member of his or her immediate family; c)
his or her partner; or (d) an organization that employs, or intends to employ, any of
the above.

2. Organizational Conflicts of Interest. The Recipient's code or standards of conduct
must include procedures for identifying and preventing real and apparent
organizational conflicts of interest. An organizational conflict of interest exists
when the nature of the work to be performed under a proposed third party contract
or sub-agreement may, without some restrictions on future activities, result in an
unfair competitive advantage to the third party contractor or sub-recipient or impair
its objectivity in performing the contract work.
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49 CFR § 18.36(c)(v) and 49 CFR § 19.43 prohibit organizational conflicts of interest as
restrictive of competition. Section 19.43 further states as follows:

All procurement transactions shall be conducted in a manner to provide, to the
be alert to organizational conflicts of interest as well as noncompetitive practices

among contractors that may restrict or eliminate competition or otherwise restrain
trade. In order to ensure objective contractor performance and eliminate unfair

recipient's interest to do so.

40 CFR 8 1506.5(c) concerns the engagement of a consultant for the preparation of an
environmental impact statement. It states the following:

be prepared directly by or by a contractor selected by the lead agency or where
appropriate under Sec. 1501.6(b), a cooperating agency. It is the intent of these
regulations that the contractor be chosen solely by the lead agency, or by the lead
agency in cooperation with cooperating agencies, or where appropriate by a
cooperating agency to avoid any conflict of interest. Contractors shall execute a

statement prior to its approval and take responsibility for its scope and contents.

agency.

maximum extent practical, open and free competition. The recipient [[Page 167]] shall

competitive advantage, contractors that develop or draft specifications, requirements,
statements of work, invitations for bids and/or requests for proposals shall be excluded
from competing for such procurements. Awards shall be made to the bidder or offeror
whose bid or offer is responsive to the solicitation and is most advantageous to the
recipient, price, quality and other factors considered. Solicitations shall clearly set forth
all requirements that the bidder or offeror shall fulfill in order for the bid or offer to be
evaluated by the recipient. Any and all bids or offers may be rejected when it is in the

Environmental impact statements. Except as provided in Secs. 1506.2 and 1506.3 any
environmental impact statement prepared pursuant to the requirements of NEPA shall

disclosure statement prepared by the lead agency, or where appropriate the cooperating
agency, specifying that they have no financial or other interest in the outcome of the
project. If the document is prepared by contract, the responsible Federal official shall
furnish guidance and participate in the preparation and shall independently evaluate the

Nothing in this section is intended to prohibit any agency from requesting any person to
submit information to it or to prohibit any person from submitting information to any

DISCUSSION

A Why Conflicts of Interest Pose a Problem

Every citizen is entitled to have confidence in the integrity of government. Therefore, when
using public funds for the purchase of goods or services, each FTA grantee must prevent its
personnel from taking any action that might result in -- or even create the appearance of -- a
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personal or organizational conflict of interest. Avoiding conflicts of interest, through the
implementation of written standards of conduct, benefits the grantee in many ways and leads to a
more efficient and credible organization, while failure to deal with conflicts may not only
adversely impact the project itself but may also jeopardize the grantee’s ability to receive or
retain federal funds. %2

B. Responsibility of Grantee

The grantee is responsible for avoiding both personal and organizational conflicts of interest.
Thus, grantees should be vigilant in preventing and mitigating possible conflicts.

C. Standards of Conduct

Each grantee must have written standards of conduct governing the performance of its personnel
involved in the selection, award and/or administration of contracts. 23 The standards must
prohibit the grantee's or sub-grantee's officers, employees or agents from soliciting or accepting
gratuities, favors or things of monetary value from contractors, potential contractors, or parties to
sub-agreements. The standards may contain minimum rules where the financial interest is not
substantial or the gift is an unsolicited item of nominal intrinsic value. To the extent permitted by
State or local law or regulations, the standards should provide for penalties, sanctions, or other
disciplinary actions for violations of such standards by the grantee's and sub-grantee's officers,
employees, or agents, or by contractors or their agents. These written standards must prohibit
personal and organizational conflicts of interest, real and apparent.

D. Personal Conflicts of Interest

Personal Conflict of Interest: A personal conflict of interest arises when one of the grantee’s
employees (including contractor employees), officers, board members, or agents (including
outside consultants) involved in the selection, award or administration of a third party contract or
sub-agreement  supported by Federal funds -- or a member of his or her immediate family,
partner, or outside employer or prospective employer -- has a financial interest in the entity

12 _ FTA Master Agreement Sections 3(a) and 3(a)(1); 49 CFR § 18.36(3); FTA Circular 4220.1E Paragraph 7(c). In
addition, many state and local jurisdictions have laws and regulations, which address both the conduct of public
employees and the relationship between public entities and private businesses. These vary in nature, and may
impose both civil and criminal sanctions on violators.

13 _ See FTA Master Agreement Section 3(a)(1).

1 _ This interpretation applies to both subcontractors and general contractors providing procurement-related services
to a grantee.
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selected, or competing, for the contract. £ A personal conflict of interest also arises where any
grantee employee, officer, board member, or agent solicits or accepts gifts, gratuities, favors, or
anything of monetary value from a contractor, potential contractor, or party to a sub-agreement.®
In addition, a personal conflict of interest arises where any such person uses his position, or non-
public information gained during his work for the grantee, for personal gain, including gain
inuring to an immediate family member, partner, or current or potential employer. These
scenarios can result in potential organizational conflicts for employers, or personal conflicts of
interest for the individual.

E. Organizational Conflicts of Interest

Organizational Conflict of Interest: An organizational conflict of interest occurs where -
because of other activities, financial interests, relationships, or contracts - a contractor is unable,
or potentially unable, to render impartial assistance or advice to the grantee; the contractor’s
objectivity in performing the contract work is or might be impaired; or a contractor has an unfair
competitive advantage. *’ Organizational conflicts of interest can cause two distinct problems:
bias and unfair competitive advantage. 18

15 _ A personal conflict also arises where a person whose financial interests are attributed to the employee has a
conflict — either because that person is an employee, prospective employee, officer, director, or agent of a contractor
or competing entity, or because that person has a financial interest in the contractor or competing entity. The
financial interests of the following are attributed to an employee: a member of the employee’s immediate family,
his partner, or his outside employer or prospective employer. FTA Circular 4220.1E Paragraph 7(c).

16 . See FTA Circular 4220.1E Paragraph 7(c); 18 CFR § 18.36(3)(iv); FTA Master Agreement Section 3(a).
However, “[t]he Recipient may set minimum rules where the financial interest is not substantial, or the gift is an
unsolicited item of nominal intrinsic value.” FTA Master Agreement Section 3(a); see also FTA Circular 4220.1E
Paragraph 7(c); 18 CFR § 18.36(3)(iv). These are known as “de minimus” gifts, and do not result in either a real or
apparent conflict of interest. For FTA and other Federal employees, the level is set at $20 per occasion, with a
maximum of $50 per calendar year from the same source (including affiliates). In many cases, however, the best
response to a gift offered is a simple, “Thank you, but no thank you.” Section 3(a) of the FTA Master Agreement
requires that grantees include in the standards of conduct penalties, sanctions, or other disciplinary actions for
violations of the code, to the extent permitted by state or local law.

7 _ See FTA Circular 4220.1E Paragraph 8(a)(5). The Federal Acquisition Regulations also provide a helpful
definition of organizational conflict of interest: “Organizational conflict of interest means that because of other
activities or relationships with other persons, a person is unable or potentially unable to render impartial assistance
or advice to the Government, or the person’s objectivity in performing the contract work is or might be otherwise
impaired, or a person has an unfair competitive advantage.” 48 CFR § 9.501.

18 _ Generally, an organizational conflict arises because a person or entity has or appears to have loyalties to, or a
financial interest in, two organizations that may have competing or differing interests from each other -- one of them
being the grantee. For example, an organizational conflict would arise if an employee or a consultant serves as a
member of a public or quasi-public body with regulatory authority over a project or has a stake in its outcome. This
arises most often where architects sit on design review or zoning boards.
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Bias arises when a contractor is placed in a situation where it may have an incentive to distort its
advice or decisions. Whenever the grantee is awarding a contract that involves the rendering of
advice, the grantee must consider whether there exists the potential for a conflict of interest on
the part of the contractor rendering the advice. 22

Unfair competitive advantage occurs when one contractor has information not available to other
contractors in the normal course of business. For example, an unfair competitive advantage
would occur when a contractor developing specifications or work statements has access to
information that the grantee has paid the contractor to develop, or information which the grantee
has furnished to the contractor for its work, when that information has not been made available
to the public. Because this information enhances the contractor’s competitive position in the
procurement process, it represents an unfair competitive advantage over the other offerors. One
solution to this problem is to fully disclose all information to all prospective offerors for a
reasonable period of time prior to the grantee’s receipt of proposals for the follow-on work.
Another example where an unfair competitive advantage might arise is where a contractor is
allowed to write specifications or statements of work around its own or an affiliate’s corporate
strengths or products and then compete for a contract based on those specifications. The grantee
can prevent such an unfair advantage by placing reasonable restrictions or even a prohibition on
the contractor’s involvement in the subsequent procurement. If an individual employee has
access to inside information, a possible solution would be to wall off that employee, so he cannot
give his employer an unfair competitive advantage. Grantees should exercise care that
specifications do not provide an unfair competitive advantage to any party. Grantees should
also be alert to affiliations among contractors that might give one contractor an unfair
competitive advantage over others.

Note: A competitive advantage is not always unfair. A contractor may have a fair competitive
advantage by virtue of its prior experience, its expertise, its more efficient operations, etc.
Occasionally an incumbent contractor may have what appears to be an insurmountable
competitive advantage by virtue of its previous work for the grantee. An advantage of this type
may not necessarily be unfair.

F. The “Appearance of Conflict” Standard

As stated above, FTA rules prohibit conflicts of interest -- both real and apparent. This rule
applies to both personal and organizational conflicts of interest. Thus, each grantee’s written
code of conduct must prohibit real and apparent conflicts, not just actual conflicts of interest. The
grantee should utilize the “reasonableness” standard to determine whether an “apparent” conflict

19 _ Federal transit law requires grantees to award contracts through a process of full and open competition.
Organizational conflicts of interest that give any party an unfair competitive advantage impede full and open
competition, and thus are considered “restrictive of competition” under Paragraph 8(a)(5) of FTA Circular 4220.1E.
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of interest exists: Would a reasonable person with all the material facts believe there appears to
be a conflict?

G. Environmental Consultants

The Council on Environmental Quality (CEQ) has enacted regulations that address the use of
consultants in the environmental process. 22 These regulations are intended to prevent
contractors who are hired to study alternatives and potential environmental impacts of proposed
projects from presenting and profiting from biased recommendations.

The CEQ regulation at 40 CFR Section 1506.5 “prohibits a person or entity from entering into a
contract with a federal agency to prepare an environmental impact statement (EIS) when that
party has at that time and during the life of the contract pecuniary or other interests in the
outcomes of the proposal. Thus, a firm which has an agreement to prepare an EIS for a
construction project cannot, at the same time, have an agreement to perform the construction, nor
could it be the owner of the construction site.” See “Guidance Regarding NEPA Regulations,”
48 Fed. Reg. 34263 (July 18, 1983). FTA recognized this principle in the bid protest case of
JMA v. LACMTA, MTA RFP #PS-4310-0964 (2001), holding as follows: “FTA understands
the CEQ regulations to prohibit an EIS contractor from being awarded a contract that includes
work dependent upon the completion of the EIS and issuance of a ROD.”

CEQ rules do not prohibit a consultant responsible for preparing an EIS from submitting a
proposal on work connected with the project after the completion of the EIS. Indeed, in
guidance offered by the CEQ, the Council expressed concern that “some agencies have been
interpreting the conflicts provision in an overly burdensome manner.” See “Guidance Regarding
NEPA Regulations,” 48 Fed. Reg. 34263 (July 18, 1983). The Council explained that, “[i]n
some instances, multidisciplinary firms are being excluded from environmental impact statement
preparation contracts because of links to a parent company which has design and/or construction
capabilities. Some qualified contractors are not bidding on environmental impact statement
contracts because of fears that their firm may be excluded from future design or construction
contracts.... The result of these misunderstandings has been reduced competition in bidding for
EIS preparation contracts, unnecessary delays in selecting a contractor and preparing the EIS,
and confusion and resentment about the requirement.” Thus, the Council does not prohibit an
EIS contractor from bidding on work connected with the project after the contractor has
completed all performance required for the EIS, but it does prohibit situations where the
contractor has an interest in the outcome of the EIS “at that time or during the life of” the EIS
contract.

2 _ Mergers and acquisitions have had a strong effect on contracts in the environmental area, thus warranting a
separate discussion of this topic.
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H. Insisting on Impartiality

Each grantee is entitled to impartial advice from its consultants, based solely on what is best for
the transit system and the community, and not for the benefit of persons with conflicting
financial or other interests. For additional protection, the grantee not only should enforce its own
written standards of conduct but insist, perhaps through the use of certifications, that each of its
employees, board members, officers, or other agents (as well as contractor personnel) observe
any relevant code of professional responsibility governing his or her conduct, such as the codes
governing the conduct of lawyers, engineers, architects, planners, and accountants. Among other
things, this requirement would demonstrate to the grantee’s employees and contractors the
importance placed by the grantee on avoiding conflicts of interest.

I Grantee Decision to Proceed in Spite of Conflict of Interest.

Finally, when a grantee has done all that reasonably can be done to avoid, neutralize, or mitigate
a real or apparent conflict of interest, and if it is in the grantee’s best interest to proceed with the
contract despite the conflict, the grantee needs to document its decision. Documentation should
include what steps were taken or considered, and justification for the conclusion reached, before
proceeding with the contract. £

Best Practices

Every Agency employee involved in the award or administration of contracts must be given a
copy of the Agency's (or State's) written standards of conduct, and they should be required to
sign a statement that they are familiar with and will abide by these standards. 2 These
statements should be signed as a condition of employment. It would be well to review and sign
them again annually as part of the employee's annual performance evaluation as a means of
reinforcing the importance of ethical conduct by the Agency's employees.

In some Agencies, the General Manager has issued a memorandum to all employees
summarizing the most sensitive issues dealing with ethical conduct and emphasizing the
importance of avoiding even the appearance of conflicts of interest. One public Agency has
inserted szuSCh a memorandum into its Procurement Manual, together with the standards of
conduct. =

2L _ This is consistent with the approach used in Federal contracting as set forth in FAR 9.504(e), where a contract
can be awarded in spite of a conflict when the contracting officer determines that it is in the best interest of the
Government to do so.

22 _ Recommendation of the ABA Model Procurement Code, § R12-202.01.

2 _ BART Procurement Manual, Attachment B.
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One area of particular sensitivity concerns "outside employment.” Employees must understand
what kinds of activities or outside employment (actual or prospective) are inconsistent with their
Agency responsibilities; e.g., furnishing advice or services to a firm which is bidding on or
planning to bid on a contract with the Agency, or which is doing business presently with the
Agency. One strategy employed by firms bidding on contracts is to offer employment to critical
procurement or technical personnel working on the procurement (if the firm is selected for
award). This kind of situation creates a financial conflict of interest for those employees to
whom offers have been made. Employees need to be forewarned of these and similar tactics
which they may encounter in the course of their Agency work. The Agency may want to
conduct training sessions for all Agency personnel doing sensitive work in the acquisition of
Agency equipment or services.

Many public Agencies have adopted disclosure statement requirements for certain positions.
These disclosure statements require that employees occupying designated positions within the
Agency disclose their investments in businesses which engage in certain activities related to the
business of the Agency. Reportable interests might include companies engaged in
manufacturing rail transit rolling stock and related components, transit equipment suppliers,
construction companies engaged in transit systems, etc.

The FTA Circular requires penalties, sanctions, or other disciplinary action for violation of the
standards of conduct by the grantee's employees or by contractors. The lack of explicit penalties
in grantees' procurement policies and procedures is a recurring observation made in the FTA
Procurement System Reviews. Grantees need to adopt explicit written penalties for their
employees and contractors who violate their standards of conduct.

Procedural Suggestions

The following is an outline of the steps that each grantee should consider taking before and
during the procurement process and during project administration. Conflicts also can occur even
before the pre-contracting phase begins, so grantees should always be vigilant to the possibility
of a conflict.

A THE PRE-CONTRACTING PHASE

1. Prepare Written Codes of Standards of Conduct. FTA requires that each of its
grantees maintain a written code of standards of conduct applicable to its employees (including
contractor employees), officers, board members, and agents (including outside consultants)
involved in the selection, award or administration of contracts. Each grantee should consult with
its counsel, as well as its procurement personnel, as to whether its code of conduct complies with
FTA’s requirements as set forth in Section 3 of FTA’s Master Agreement, Paragraphs 7(c) and
8(a)(5) of FTA Circular 4220.1E, Third Party Contracting Requirements, and 49 CFR § 18.36
and Part 19, as applicable. Moreover, the grantee should provide a copy of its code of conduct to
each of its employees, board members, officers, and other agents.
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2. Require Financial Disclosure Statements and/or Non-Conflict Certifications. When
determining how to deal with potential conflicts of interest, a grantee may choose “proactive”
measures, “reactive” measures, or a combination approach. “Proactive” measures are designed
to identify and prevent potential conflicts prospectively. For example, a grantee interested in
employing proactive measures should consider requiring each of its employees (and others
potentially involved in the procurement process) to file an annual disclosure statement
concerning his or her financial and employment status and that of immediate family members (to
the extent state and local law permit such a financial disclosure requirement). 2 With this
information on file, the grantee can “proactively” determine, ahead of time, whether any of its
employees (etc.) have interests in any of the potential or actual contractors on a particular
project. The grantee, for example, can run a search on the parents, subsidiaries, and affiliates of
bidders and contractors, as well as on any companies listed on employee disclosure statements,
and get a broad picture of any potential conflicts. If a conflict is discovered, the grantee can --
again, “proactively” -- wall off any employee who may have a potential conflict from a particular
project, thus avoiding the need for later action.

In some cases a grantee may require its contracting personnel (officers, board members, agents,
etc., as applicable) to submit a “non-conflict” certification on a project-by-project basis, before
that person commences work on the selection, award or administration of a contract. Such
certification would state that neither the employee (etc.) nor any member of his or her immediate
family has a financial or employment interest in any of the relevant bidders or contractors for the
procurement in question. If the employee identifies a real or apparent conflict of interest, then
the grantee can take action to mitigate it. This is a different, somewhat “reactive,” approach than
requiring annual financial disclosure statements.

There are pros and cons to both approaches. With annual financial disclosure statements, the
grantee attempts to identify and mitigate conflicts as early as possible in the procurement
process; but in order for this approach to be effective, the grantee’s reviewer must both review
the disclosure statements and perform relevant research as well as be aware of the various
corporate interconnections. An advantage of a project-specific disclosure statement is that it
serves as a regular reminder to employees of the importance of conflict avoidance, and thus may
prevent some conflicts of interest from arising in the first place. Realistically, however,
requiring disclosure statements on a project-by-project basis generally is too onerous for the
grantees that handle many procurements every year. Moreover, this somewhat “reactive”
approach puts a serious burden on the individual employee (etc.) to “self-certify” that he has no
conflict on a particular project, with the understanding that the grantee will hold him accountable
for the veracity of that certification. It is also possible that an individual employee, unaware of
the ownership or other links between prospective bidders or contractors and the financial
interests he holds, may unknowingly self-certify that no conflict exists.

24 _ Each grantee also should consult with its counsel before requiring annual financial disclosure statements to
confirm that the requirement complies with any labor agreements applicable to the grantee.
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The two approaches, however, are not mutually exclusive, and the best approach may be a
combination of proactive and reactive tools. Ultimately, each grantee must determine for itself
the preferable approach, considering the costs involved in administering its program and any
other matter the grantee deems pertinent to the decision. As indicated above, any program
requiring certifications or disclosure statements from employees also should apply those
requirements to the other categories of individuals listed in FTA Circular 4220.1E, specifically,
officers, board members, and agents, including consultants and contractors involved in the
selection, award or administration of contracts. Finally, the grantee should ask its counsel to
review the form of its financial disclosure statements or non-conflict certifications for
compliance with local, state, and federal law before they are issued.

3. Obtain Certifications of Compliance with Professional Codes of Conduct. The
grantee should consider requiring each of its employees, board members, officers, and agents to
identify in writing any code of professional responsibility governing his or her conduct, and to
certify that to the best of his or her ability he or she will comply with that code whenever
conducting business on behalf of the grantee. To be effective, such a requirement must be
coupled with a mechanism for reporting violations to the appropriate enforcement entity.

4, Prepare Written Procedures for Addressing Personal and Organizational Conflicts
of Interest. The grantees’ written procedures should establish not only a means of identifying
conflicts but also a predictable method of resolving them. For example, once a personal conflict
has been identified, mitigating measures may include creation of blind trusts, recusal or other
limits on scope of participation, procedures to allow the employee back inside the information
bubble if the conflict ends (e.g., the company that the employee owns stock in does not win the
contract), etc. The written procedures may address:

a. Responsibility for identifying potential conflicts;
b. Range of alternative actions;
C. Typical situations and the indicated response, for example:
i. Situations that may warrant advance restrictions:
- A contract for procurement evaluation services;
- A contract for advice on competing approaches;
- Acontract for technical review and project oversight services; or
ii. Situations that may warrant other conflict-mitigation measures, or even a
possible waiver, rather than a prohibition against a contractor’s participation

in the project:

- Complex design of integrated elements of a structure, piece of equipment,
or system; or
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- Successive development/design phases of innovative equipment or

systems.
d. Participation of qualified personnel in the resolution of conflicts; and
e. Review and approval of conflict resolutions.

The grantee should seek the assistance of counsel in preparing written procedures for resolving
conflicts of interest.

B. THE PROPOSAL STAGE

1. Define the Project to Avoid Potential Conflicts. Grantees should anticipate potential
conflicts and structure procurements accordingly. For example, the grantee should not allow a
company that prepares the specifications for procurement to supply the products as well. Also,
the grantee should be careful to structure the project so as to avoid conflicts among contractors
and subcontractors. For example, on a large project, the grantee could avoid possible bias by
procuring one contractor to perform the needed evaluation independently, and then initiating a
new procurement to obtain any system that may be required and excluding the first contractor
from that second competition. 2

2. Consider Advance Restrictions. When the grantee awards separate contracts on related
procurements, it might consider placing notice of an advance restriction in the solicitation where
a conflict may arise. It is far better to identify a potential conflict involving two contracts in the
first solicitation than to award the first contract and then address the conflict when awarding the
second contract. Prime contractors should be required to inform prospective subcontractors (and
to give evidence that they have done so) that the subcontractors also could be subject to the
restrictions in future contracting. This way, each bidder (prime and subcontractors) for the first
contract will be aware of the situation and can make its own choice about which contract to
pursue. When an advance restriction is desired, consider including:

« An explanation of the conflict or potential conflict;
« The nature of the proposed restriction upon future contractor activities; and

« The terms of any proposed clause and whether those terms are negotiable, depending
on the nature of the acquisition.

%_In large undertakings, this may involve multiple, related consulting, planning, design, technical oversight or
technical evaluation contracts. Grantees can work with persons experienced in the field to decide how to segment
the procurements and what restrictions to impose.



Best Practices Procurement Manual — Chapter 2 — Procurement Planning & Organization Page 39

3. For Environmental Impact Statement Contracts, Comply with CEQ Regulations.
Regulations promulgated by the Council on Environmental Quality require each contractor who
develops an environmental impact statement to sign a disclosure statement (prepared by the
grantee) certifying that it has no financial or other interests in the outcome of the proposed
project. £ This requirement is intended to prevent contractors who are hired to study alternatives
and potential environmental impacts of proposed projects from presenting and profiting from
biased recommendations. Pursuant to the regulations, grantees must require the submission of a
disclosure statement in RFPs for consulting services so that such conflicts can be identified early
in the contracting process. The grantee also must comply with 40 CFR § 1506.5 and “Guidance
Regarding NEPA Regulations,” 48 Fed. Reg. 34263 (July 18, 1983), explained above in Section
G of the Discussion.

4, Consult With Legal Counsel. Before defining the scope of any project or publishing
any document describing the project, such as a statement of work, the grantee should ask its
counsel to review the project and any descriptive documentation for compliance with conflicts
rules.

C. THE SELECTION AND AWARD PHASE

1. Review Disclosure Statements (if required by the grantee) for Potential Conflicts
with Bidders. If the grantee requires its procurement staff to submit annual financial disclosure
statements or project-specific disclosure statements, the grantee should review the information
on such statements for potential conflicts before any procurement staff begins work on the
selection process. If the employee’s work on the project would cause a real or apparent conflict,
then the grantee should reassign his or her duties on the project to another employee.

2. Obtain No-Conflict Certifications from contract personnel (if required by the
grantee). If the grantee requires its contract personnel who will participate in the administration
of a contract to submit no-conflict certifications, then the grantee should furnish information on
the likely bidders to the contractor. Each contractor employee who will be assigned to work on
the procurement should submit his or her certification to the grantee’s reviewing official before
the selection process begins. If a contractor employee fails to submit the required no-conflict
certification, then the grantee should direct the contractor to reassign that employee’s duties to
another employee who has complied with the certification requirement.

D. THE ADMINISTRATION PHASE

1. Monitor Contract Staff/Contractor Compliance with Conflicts Rules. During the
administration phase of a project, the grantee should require each of its employees (etc.) involved

% _ 40 CFR § 1506.5. Note that if a contractor has a financial interest in the outcome of the proposed project, the
contractor should inform the grantee of its interest. Under appropriate circumstances, the grantee may choose to
waive the conflict of interest after careful consideration (see Discussion Section ).
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in the project to report any changes in his or her financial holdings or other interests that might
cause a conflict of interest. Similarly, the grantee should require the contractor to report any
changes in the company’s financial holdings, newly developed contractual or other relationships,
or those of its parents, subsidiaries, and affiliates. In this way, the grantee can monitor the
situation and address personal or organizational conflicts that might arise during the
administration phase of the project.

2. Obtain Certifications from Contractor Personnel Governed by Professional Codes
of Responsibility. Before a contractor begins work on a project, the grantee should consider
requesting a written statement from any contractor personnel working on the project whose
conduct is governed by a professional code of responsibility, in each case identifying any
relevant code and certifying that he or she will comply with its rules on all grantee-related work.

E. THROUGHOUT THE ENTIRE PROCESS

1. Consult with Legal Counsel. Grantee procurement and technical personnel are
encouraged to work closely -- and proactively -- with their legal counsel throughout the
procurement process to review all situations that appear to have the potential for a conflict of
interest. Counsel can help in any number of ways, including reviewing written materials for
compliance with conflicts of interest rules, preparing restrictive contracting clauses suitable for
the particular situation, and helping to restructure the project to avoid conflict situations.
Counsel may also suggest that involvement by FTA Regional Counsel would be appropriate and
solicit Regional Counsel’s advice when necessary.

2. Mitigate Conflicts. As potential conflicts arise during the procurement process, the
grantee must take steps to avoid the conflict or, if that is not possible, mitigate its effects. For
example, where a grantee’s board is responsible for awarding contracts, a board member with an
interest in a project bidder should disclose his interest and recuse himself from the selection
process. As another example, where an employee has an interest in a project bidder, the grantee
could create a “fire-wall” preventing the employee from providing the bidder with any
information gained during his employment with the grantee that would give the bidder an unfair
competitive advantage. As always, the grantee should consult with counsel in formulating an
appropriate approach to any conflict situation.

2.4.2.2.3 Geographic Restrictions

REQUIREMENT

Paragraph 15.h of the Master Agreement states:

h. Geographic Restrictions. The recipient agrees to refrain from using State or local
geographic preference, except those expressly mandated or encouraged by Federal
statute, such as those set forth in Subsection 15.i of this Master Agreement below, or as
permitted by FTA.
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i. Architectural, Engineering, Design, or Related Services. ...Provided a sufficient
number of qualified firms are eligible to compete for the third-party contract,
geographic location may be a selection criterion....

Paragraph 8.b of FTA Circular 4220.1E states:

b. Prohibition Against Geographic Preferences. Grantees shall conduct procurements
in a manner that prohibits the use of statutory or administratively imposed in-State
or local geographical preferences in the evaluation of bids or proposals, except in
those cases where applicable Federal statutes expressly mandate or encourage
geographic preference. This does not preempt State licensing laws. However,
geographic location may be a selection criterion in procurements for architectural
and engineering (A&E) services provided its application leaves an appropriate
number of qualified firms, given the nature and size of the project, to compete for
the contract.

DISCUSSION

The prohibition against geographic preferences as stated in FTA Circular 4220.1E is based
upon 49 CFR Part 18.36 (c) (2). The only exception noted to this prohibition is in the
procurement of architectural and engineering (A&E) services, where knowledge of local
conditions and building codes is a relevant factor in the quality of the A&E services. One
public Agency, in its procurement procedures manual for A&E contracts, recognizes the
importance of the A&E's knowledge of local conditions, and requires that A&E proposals
be evaluated in terms of their:

Knowledge of the locality of the project, provided that application of this criterion
leaves an appropriate number of qualified firms, given the nature and size of the
project.

This Agency has stated its policy in terms which are focused on the one generally accepted
reason for allowing geographical preferences - an A&E firm's demonstrated knowledge of
local conditions, which is a factor affecting the quality of the final product. This same
Agency prohibits geographic restrictions, except for those permitted by FTA for A&E
services, not only for its own procurements but for those of its contractors as well. £

Some grantees have used very localized geographical restrictions in their solicitations for
parts or services which must be furnished on a short lead-time basis; e.g., within one or two
hours of the request. A much better approach, and one that is not prohibited by the FTA

2 _ Los Angeles County Metropolitan Transportation Authority. Procurement Manual Section 908(e).

% _ |bid., Section 2314.
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Circular, would be to require an ability by the contractor to respond within the time frame
needed, and not to stipulate a geographical restriction in the solicitation. The reason is that
many parts suppliers maintain a staff which is capable of quick response even though they
are not in the immediate city or county of the grantee.

Grantee procurement officials are sometimes confronted with pressure from their Board
members to place contracts with local firms, and it is necessary for the grantees to include
explicit statements in their procurement policies and procedures that geographical
restrictions are prohibited except for A&E procurements, citing the FTA prohibitions in
FTA Circular 4220.1E, paragraph 8.b.

2.4.2.2.4 Prequalification

REQUIREMENT
Paragraph 8.d of FTA Circular 4220.1E states:

d. Prequalification Criteria. Grantees shall ensure that all lists of prequalified persons,
firms, or products that are used in acquiring goods and services are current and include
enough qualified sources to ensure maximum full and open competition. Also,
grantees shall not preclude potential bidders from qualifying during the solicitation
period, which is from issuance of the solicitation to its closing date.

DISCUSSION

Prequalification of bidders and products has been used in several circumstances, such as
when an Agency is procuring critical equipment with exacting performance requirements,
or critical services which are needed on a quick-reaction basis. A qualified products list
(QPL) is a listing of products which have been tested and found to have satisfied all of the
specified requirements. The products on the list may be supplied by any responsible
vendor bidding on the procurement. The qualified bidders list (QBL) is a listing of bidders
who are manufacturing more complex items, such as buses, requiring sophisticated
manufacturing and quality control procedures. These bidders must be reviewed carefully
to determine if their internal controls and procedures will produce satisfactory end
products. These pre-qualification procedures may also be appropriate for companies who
wish to bid on procurements for furnishing critical services, such as quick reaction services
for repairs, etc. Only those bidders on the qualified bidders list may supply the products
or services specified. The Federal government has used this practice for critical military
equipment, such as jet engine turbine blades, or for critical quick-reaction services such as
ship repairs. Transit Agencies using this procedure of establishing a qualified products list
(QPL) often cite a rationale of: ""For reasons of efficiency, economy, compatibility, or
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maintenance reliability, there is a need for standardization as to various supplies,
materials, and equipment.” £

Best Practices

Documenting your decision to establish a QPL or QBL - Care must be taken to ensure that
prequalification procedures are not used to restrict full and open competition. Toward this goal
Federal Agencies are required to justify in writing the necessity for establishing a
prequalification requirement. 2 Some transit Agencies have also chosen to follow this practice
of documenting the reasons why a particular part or service is being placed on a qualified
produggs list (QPL) or a qualified bidders list (QBL), although they are not required to do so by
FTA. =

Qualifying during solicitation period - Some Transit agencies have two different policies as to
bids offering products which have not been qualified prior to the solicitation. When using non-
Federal funds, the Agency will not allow bidders to offer non-qualified products in response to a
solicitation--bidders must obtain certification of their product before, and independently of, any
solicitation for that item. When using grant funds, however, grantees must allow vendors an
opportunity to qualify their products during the solicitation period (FTA Circular 4220.1E,
Paragraph 8.d). A grantee would not be expected, however, to delay a proposed award (extend
the solicitation period) in order to afford a vendor the opportunity to demonstrate that its product
meets the standards in the specification. The Federal procurement rules do not require Federal
Agencies to delay awards, and the standards applicable to these Agencies should be appropriate
for grantees as well. 3

2.4.3 Fixed Price v. Cost Reimbursement

REQUIREMENT

Paragraph 9.c of FTA Circular 4220.1E authorizes procurement by the Sealed Bid/Invitation
For Bids (IFB) method when certain conditions are present. Among those listed is the
condition that:

(c) The procurement lends itself to a firm fixed price contract and the selection of
the successful bidder can be made principally on the basis of price.

% _ |bid., Section 407.5. Also San Francisco Bay Area Rapid Transit District (BART). Procurement Manual,
Section 11-7.

- FAR 9.202.
31 _ Los Angeles County Metropolitan Transportation Authority. Procurement Manual, Section 407.5 (1)(a).

% _FAR, Section 9.202 (e).
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Paragraph 9.d authorizes procurement by the Competitive Proposal/Request for Proposals
(RFP) method and either a fixed price or cost reimbursement type contract may be awarded.

Paragraph 7.i requires that grantees document their reasons for selecting the contract type as a
part of the written record of procurement history.

Paragraph 10.e prohibits the cost plus a percentage of cost method of contracting.

DISCUSSION

The selection of contract type is probably the single most important decision that the
procurement specialist will make in the acquisition process. A properly selected contract
type will work in the interests of the buying Agency to provide a product or service which
meets the Agency's needs at a reasonable price without undue risks to the contractor and
without excessive contract administration costs and contractor claims. A contract poorly
suited to the complexity of the requirement, and the degree of specificity of the
specifications or statement of work, can cause a disastrous situation for both the contractor
and the Agency. When Agencies have complex requirements, and performance
uncertainties make it difficult to predict the costs of performance in advance, some type of
flexibly-priced contract should be considered. Where the length of contract performance
extends over a long period of time, some type of economic price adjustment terms may be
necessary. As requirements are repetitively acquired, and a history is established, the
Agency should be able to more clearly define the requirement, and contractors should be
able to assume greater risks of performance at fixed prices. Grantees have a very wide
latitude in structuring a contract type which affords the best incentive to the contractor for
delivering the particular product or service being acquired.

There are two broad categories of contract types: fixed-price contracts and cost-
reimbursement contracts. Within these two families of contract types there are a number
of subtypes offering differing degrees of incentives. At the extremes are the firm-fixed-
price contract, in which the contractor has complete responsibility for the costs of
performance and the resulting profit or loss, and the cost-plus-fixed-fee contract, in which
the contractor has virtually no risk for performance costs and the fee (profit) is fixed.
Between these two extremes are the various incentive-type contracts where the degree of
cost risk and profit incentive can be tailored to meet almost any specific program situation.

All fixed-price contract types impose upon the contractor an obligation to deliver the
product specified in the contract, and he is not entitled to payment of the stipulated price
unless he delivers the product and it meets the specifications called out in the contract. On
cost-reimbursement contracts the contractor is obligated only to give its ""best efforts' in
order to be paid the costs of performance. The fee, however, is earned for complete
performance of the contract, and if less than full performance is made, the buying Agency
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is entitled to a reduction of the fixed fee based on the percentage of completion of the
work.)

2.4.3.1 Fixed Price Contracts

DISCUSSION

A firm-fixed price contract establishes a single price, or a series of line item or unit prices,
that are not subject to any adjustment on the basis of the contractor’s cost experience in
performing the contract. The contractor takes full responsibility for the cost and profit
outcome, and thus the contractor has maximum incentive to control costs and complete the
contract on schedule. This contract type represents the least administrative burden upon
the contracting parties; e.g., it is not necessary for the buyer to monitor contractor costs or
to perform contract closeout audits. In some cases, however, there may be a need for
audits if, for example, change orders have been issued on a cost-reimbursable basis.

Firm-fixed-price contracts are appropriate for acquiring commercial items, or for supplies
or services which can be clearly defined with either performance/functional specifications
or design specifications, and where performance uncertainties do not impose unreasonably
high risks upon the contractor. 3 This aspect of performance risk is important to judge
realistically, for if contractors are put into positions of undue risk and the worst case
happens, the buying Agency can look forward to excessive claims, possible litigation, a
poor-quality product where the contractor has "'cut corners' to save money, and in some
cases, the bankruptcy of the contractor or refusal to complete the contract. High-risk
performance situations will also result in contractors building costly contingencies into
their prices for risks that may never occur, resulting in higher than necessary prices and
excessive profits on that contract.

Fixed Price Contracts With Economic Price Adjustment - Fixed-price contracts may
provide for price adjustments (upward or downward) when specified contingencies occur.
These contracts are typically used when there is serious doubt about the stability of selected
costs or prices over an extended period of contract performance. For example, a five-year
fixed-price contract may present an unusually high cost risk to a contractor for certain
commodity prices or labor costs, and the parties may agree to use an economic price
adjustment clause. Price adjustments may be based on published indices, actual cost
experiences of the contractor for certain materials or labor, or increases or decreases in
published prices for specific items. The contract will define the circumstances under which
the economic price adjustment will be made and the means whereby it will be calculated.
Using economic price adjustment clauses is an excellent way to deal with high-risk
situations and avoid having to price the initial contract on the basis of contingencies that

3. Many state laws require construction contracts to be awarded at a firm fixed price.
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may never occur. This technique may also be necessary to get contractors to accept fixed-
price contracts that have a lengthy performance period. 3

Best Practices

You may want to refer to the Federal Acquisition Regulations (FAR), Subpart 16.203 -Fixed-
price contracts with economic price adjustment, and the related contract clause language in FAR
52.216-2,3,4. These FAR provisions and contract clauses are not required to be followed by
FTA grantees but they may prove helpful in structuring contract language for specific
contingencies. The FAR may be accessed online at http://www.arnet.gov/far/.

Steel Price Escalation Clauses — Following are two examples of steel price escalation clauses
used by transit agencies. The first clause (Sound Transit) uses a one-time price adjustment. The
second clause (New York City Transit) allows for multiple price adjustments.

One-Time Price Adjustment - Following is an example of an economic price adjustment contract
clause used by Sound Transit one transit agency to provide for one steel price increase during the
period of the contract. Note that this clause:

1. Bases the price adjustment on the steel supplier’s invoices to the Contractor from the
time the bid was prepared to the time the steel was ordered after the Notice to
Proceed.

2. Requires that the Producer Price Index (PPI) support the price increase as invoiced by
the steel supplier. This is an important safeguard in establishing the reasonableness
of the supplier’s higher price by comparing it to the industry norm.

3. Limits the increase to the lesser of the percentage increase in the invoiced price vs.
the PPI.

4. Requires adequate documentation from the Contractor, and the agency’s right to
review the Contractor’s bid preparation documents and supplier invoices.

5. Does not contain a maximum percentage by which the contract price may be adjusted
for steel price increases. Under normal circumstances you should include a
maximum limit on the percentage increase you will allow but the inclusion here of the
lesser of the supplier’s increase vs. the PPI provides a certain degree of price
protection to the agency.

¥ tis important that the grantee’s project budget reflect an allowance for any potential increase in volatile
commodity prices (e.g., steel).

® _The FAR price escalation clauses in FAR 52.216-2,3,4 include a maximum aggregate price increase of 10
percent; however, the FAR also gives the Contracting Officer latitude to increase this maximum percent if
circumstances warrant.
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6. The clause provides for downward price adjustments as well as increases.
SP-9.10 STEEL PRICE ESCALATION

A. A price adjustment clause is included in this Contract to provide additional
compensation to the Contractor or a credit to Sound Transit for fluctuations in steel
prices. This price adjustment is dependent upon either: an increase or decrease in the
price of steel used in the production of products utilized on this project or an increase
or decrease in the ratio of the Bureau of Labor Statistics — Producer Price Index listed
below. Payment or credit for steel price adjustments will be evaluated under the
following conditions. Payment or credit will be made under the Contract Pay item:
Provisional Sum — Steel Price Escalation.

B. The conditions of this provision are as follows:

1. This provision shall only apply to material cost changes that occur between the
date of bid opening and the date of certified invoice. The Contractor is expected
to order materials promptly upon Notice to Proceed (or upon shop drawing
approval) and take possession of materials as quickly as reasonably possible. 3

2. A price adjustment to provide additional compensation to Contractor will be
considered and paid only where the price increase in steel is due to market
conditions beyond the control of Contractor and its suppliers or vendors. No
adjustment is allowed under this provision for increases due to any other cause or
peril (including, but not limited to, strike, weather, vendor backlog, delay in
fabrication, etc.). If a price adjustment is sought under this provision, Contractor
shall certify to Sound Transit that the price increase was due solely to market
conditions beyond its control or that of its suppliers and that Contractor exercised
its best efforts to mitigate any price increase. Sound Transit reserves the right to
verify the accuracy of such certification as a condition of payment.

3. This price adjustment clause only applies to structural steel, reinforcing steel, rail,
steel excavation support elements, and overhead catenary structure poles. To be
considered, the category of material must have a total dollar value of $25,000 or
greater.

4. The Contractor shall submit within 5 days of Notice of Award, the fabricator’s or
supplier’s material price quotes for the items listed above that meet the
requirements of Article 9.10B.3. The Contractor must certify that they are the

36 . . . -
- When using a steel escalation article only the cost of material is escalated or deescalated and no other costs such
as labor or machinery.
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actual quoted prices incorporated into the Contractor’s bid amount submitted to
Sound Transit for the represented pay item. Sound Transit has the right to inspect
Contractor’s bid preparation documents to verify the accuracy of such
certification. Assuming such certification is accurate, these certified quotes will
constitute the baseline steel material price. The quote must clearly identify the
pay item(s) by number and description, describe the weights of the steel material,
how the steel material will be utilized in the final project, and a breakdown of all
costs including material, labor, equipment, overhead, and profit. This steel price
escalation provision shall only apply to the steel component of the material quote.
It shall not apply to any other materials used in the fabrication of an item supplied
to the Contractor.

5. For the items listed above that meet the requirements of Article 9.10B.3, the
increase or decrease in the steel materials unit cost must be in excess of 5 percent
of the original quoted prices or the PPI as described below, for a price adjustment
to the Contractor to be allowed.

6. If there is an increase or decrease in steel materials cost in excess of 5 percent
from the original quoted unit prices (or the PPI as described in Article 9.10F
below), Sound Transit will evaluate and determine an increased or decreased
payment(s) under this Contract as follows:

C. The adjustment will be determined by computing the mathematical difference
between the unit price that is 5 percent above (or below for decreases in price) the
base unit price (bid quote) and the actual invoice unit price of the steel component.
The final dollar value will be determined by multiplying this adjustment by the
represented quantity of steel.

D. The Contractor shall submit to Sound Transit certified invoices as soon as steel
material is purchased. The invoices shall be listed in chronological order and contain
a tabulation of quantity, the order date, the date shipped from the steel manufacturer,
and the price per unit weight (reflecting all deductions for quantity shipments) with a
breakdown as stipulated in Article 9.10B.4 above. Freight charges shall be listed
separately and are not included in this price adjustment. These invoices shall be
subject to audit verification.

E. Sound Transit will verify the increased or decreased percentage between certified
original quote and the actual invoice payment.

F. This change shall be supported by the U.S. Department of Labor — Bureau of Labor
Statistics index entitled “Producers Price Index” (PPI). The values contained in the
PPI are subject to revision 4 months after original publication. The price adjustment
for steel shall be a function of the percentage of change of the price index for “Carbon
Steel Scrap” Series ID WPU101211. Do not use seasonally adjusted indices. This
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index is available on the internet at:
http://data.bls.gov/labjava/outside.jsp?survey=wp.

G. The Producers Price Index (PPI) listed above must meet increase or decrease by at
least 5 percent over the same time period for Article 9.10C. to be valid.

H. For price increases, if the invoiced price increased, expressed as a percentage,
exceeds the PPI increase, expressed as a percentage, for the same period, the
adjustment will be based on the PPI percent increase; if the invoiced price increase,
expressed as a percentage, is less than the PPI increase, expressed as a percentage, for
the same period, the adjustment will be based on the invoiced price increase.

I. For price decreases, if the value of the invoiced price decrease expressed as a
percentage is greater than the calculated value of the PPI decrease, expressed as a
percentage, for the same period, the adjustment will be based on the value of the
invoiced percent decrease. If the value of the invoiced price decrease, expressed as a
percentage, is less than the value of the PPI decrease expressed as a percentage for the
same period, the adjustment will be based on the PPI percent decrease.

J. If the PPI controls in determining the price adjustment, Sound Transit will review the
PPI 4 months after initial publication to ensure that the data have not been
revised. Final payments will be adjusted accordingly.

K. Adjustment Formulas:

1. If Invoice Price Controls:
a. Price Increase:

(1) Factor = (PC/PB) — 1.05)

If Factor is equal to or less than 0.0, no adjustment will be made.
If Factor is greater than 0.0, continue: PA = Factor*Q*PB

b. Price Decrease:
(1) Factor = (PC/PB - 0.95)

If Factor is equal to or greater than 0.0, no adjustment is made.
If Factor is greater than 0.0, continue: PA = Factor*Q*PB

Where: PA = Steel manufacturing price adjustment, in lump sum dollars
PB = Fabricator / supplier quoted price in bid (converted to dollars per
pound)


http://data.bls.gov/labjava/outside.jsp?survey=wp
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PC = Current certified invoice price (converted to dollars per pound)
Q = Quantity of manufactured steel, in pounds

2. If PPI Controls:
a. Price Increase:
(1) Factor = (IC/1B) — 1.05)

If Factor is equal to or less than 0.0, no adjustment is made.
If Factor is greater than 0.0, continue: PA = Factor*Q*PB

b. Price Decrease:
(1) Factor = (IC/IB - 0.95)

If Factor is equal to or greater than 0.0, no adjustment is made.
If Factor is greater than 0.0, continue: PA = Factor*Q*PB

Where: PA = Steel manufacturing price adjustment, in lump sum dollars
PB = Fabricator / supplier quoted price in bid (converted to dollars per
pound)
IB = BLS PPI index at the time of bid
IC = BLS PPI index at the time material is purchased from mill
(invoice date; after final US DOL BLS adjustments)
Q = Quantity of manufactured steel, in pounds

Multiple Price Adjustments - Following is an example of an economic price adjustment clause
developed by New York City Transit for solicitations. This provision allows for multiple price
adjustments during the period of the contract. Note that this clause refers to the “Scrap Steel”
index, but any index could be used depending on the material being procured.

SOLICITATION PROVISION
PRICE ADJUSTMENT CLAUSE FOR ITEMS CONTAINING STEEL

To All Prospective Bidders:

New York City Transit (NYCT) is soliciting this item(s) utilizing a price adjustment
clause. The clause set forth below is included in this solicitation because of the steel
content of the item being procured and the dollar amount of the item. For illustrative
purposes, an example of this formula is provided below to assist you in the
preparation of your bid.
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e In order to apply the adjustment formula, NYCT will utilize the pre-determined
percentage steel content of the item’s unit price as set forth by NYCT in the Bid
Quotation Sheets. This percentage shall remain fixed for the duration of the
contract.

e The unit price(s) that NYCT will pay for the item(s) during the first six months of
the contract shall be the unit price quoted in the bid by the successful bidder.

o Thereafter, the unit price may be adjusted, either up or down, every six months
after award, reflecting the change in the Scrap Steel index set forth in the
American Metals Market.

e The adjustment will be in the form of a percentage and shall be determined by
NYCT by comparing the Scrap Steel index on the day of bid opening to the index
in effect on each six-month anniversary of the contract award date for the duration
of the contract.

e This adjustment percentage shall be applied to the portion of the unit price that
represents the steel content of each item as predetermined by NYCT to arrive at
the adjustment amount.

e The adjustment amount is then applied to the original unit price set forth in the
successful bidder's bid to arrive at the new unit price for the following six months.

e No price adjustment shall be instituted unless the new price results in a percentage
change of at least five (5) percent (increase or decrease) of the original unit price
quoted by the successful bidder.

e The unit price reverts back to the original unit price quoted if the price adjustment
calculation at each successive six month interval results in a percentage change
that is not at least five (5) percent (increase or decrease) of the original unit price
quoted by the successful bidder.

o Prices for release orders will be the price established for the six month time frame
within which the release(s) is dated, regardless of delivery date.

o If, for any reason, the index being utilized under this contract is discontinued for
any reason, NYCT will select a new index to be applied.

EXAMPLE A:

A. Successful Bidder's Unit Price: $5.00
B. % Of Item Containing Steel: 50%
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Portion of the Item's Price subject to a price adjustment: $2.50
Scrap Steel index on day of bid opening: 150

Scrap Steel index at the six-month anniversary date of the bid opening: 180

nomo o

Percent change calculation: (E - D) + D = percentage change.
For example: (180 - 150) + 150 =.20

FXC: $2.50 x .20 = $0.50

H. New Unit Price for next six months: A + G = $5.50

@

EXAMPLE B:

A. Successful Bidder's Unit Price: $12.00

% Of Item Containing Steel: 100%

Portion of the Item's Price subject to a price adjustment: $12.00
Scrap Steel index on day of bid opening: 75

Scrap Steel index at the six-month anniversary date of the bid opening: 30

nmmoow

Percent change calculation:(E - D) + D = percentage change.
For example: (30 - 75) = 75 =-0.60

F X C: $12.00 x -0.60 = -$7.20

H. New Unit Price for next six months: A + G = $4.80

@

EXAMPLE C:

A. Successful Bidder's Unit Price: $24.00

% Of Item Containing Steel: 75%

Portion of the Item's Price subject to a price adjustment: $18.00
Scrap Steel index on day of bid opening: 162

Scrap Steel index at the six-month anniversary date of the bid opening: 194

nmgoow

Percent change calculation:(E - D) + D = percentage change.
For example: (194-162) + 162 =.1975

F X C: $18.00 x .1975 = $3.555

H. New Unit Price for next six months: A + G = $27.555

@
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2.4.3.2 Cost Reimbursement Contracts

REQUIREMENT

Paragraph 10.d of FTA Circular 4220.1E requires that Federal cost principles (described in
FAR Part 31) be used to determine the allowability of costs incurred on third party cost-
reimbursement contracts financed with Federal funds. However, grantees may reference their
own cost principles if they comply with Federal cost principles.

Paragraph 10.e of FTA Circular 4220.1E prohibits the cost-plus-a-percentage of cost method of
contracting.

DISCUSSION

The cost-reimbursement contract is one that provides for payment of allowable incurred
costs, to the extent prescribed in the contract. These contracts establish an estimate of total
cost for the purpose of obligating funds and establishing a ceiling on expenditures that the
contractor may not exceed without the approval of the contracting officer. Cost-
reimbursement contracts are suitable for use when the uncertainties of performance do not
permit costs to be estimated with sufficient accuracy to use a fixed-price contract.

Completion vs. Term Form- Two forms of cost-type contracts are available for describing
the contractor's responsibility: the completion form and the term form. The completion
form describes the scope of work by specifying an end product or definite goal. This form
requires the contractor to complete the work and deliver the end item as a condition for
payment of the entire fee. If the contractor fails to complete the contract, the buying
Agency is entitled to a reduction in the amount of the fee. This would mean that if the
contractor expended all the estimated cost and the work was not complete, and the Agency
decided not to add more funds (estimated cost) to the contract, the contractor would not be
entitled to full payment of the original fixed fee. The term form of contract describes the
work in general terms and obligates the contractor to devote a specified level of effort for a
stated time period. The fixed fee is payable at the expiration of the stated time period if the
contractor has indeed furnished the specified level of effort. Extension of the time period is
a new acquisition involving new cost and fee agreements (unless the original time period
expires and there remains a level of effort to be provided, in which case the Agency may
have the right to extend the period of performance so as to use the remaining level of
effort).

Federal Cost Principles - FTA Circular 4220.1E Paragraph 10.d requires grantees to use
Federal Cost Principles to determine allowable costs under cost-type contracts. 49 CFR
18.22, Allowable Costs, defines the Federal Cost Principles for various types of contractors.
Contracts with commercial concerns are required to use FAR Part 31 Cost Principles, or
grantees may use their own cost principles if they are consistent with FAR Part 31.
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Allowable Cost and Payment Clause — Cost-type contracts will need to include a clause or
clauses addressing several important issues regarding the payment of allowable costs. The
clause used in Federal contracts would be useful as a guide concerning the issues that need
to be addressed. & The matters covered by the FAR clause, and that should be defined in a
grantee’s contract (though the FAR clause itself is not required), would include:

a. The frequency of contractor billings for costs incurred;
b. The reference to subpart 31.2 of the FAR for determining allowability of costs;

c. Whether the contractor must have actually paid for the supplies or services used
in contract performance before it submits an invoice, or whether the contractor
may invoice for costs incurred but not yet paid;

d. The provisional billing rates to be used during contract performance for indirect
costs prior to establishment of final audited rates;

e. The procedure to be followed in submitting cost proposals for establishing final
indirect cost rates for the contract;

f. The requirement that final costs (direct and indirect) be audited before final
payment;

g. The Contractor’s assignment to the grantee of any refunds, rebates or credits
accruing to the Contractor that are allocable to costs for which the contractor
has been paid;

h. A release discharging the grantee from any future claims arising out of the
contract.

Fixed Fee — It is important that the contract contain a clear statement as to how the
contractor will be paid the fixed fee called for in the contract (i.e., how the fee is earned).
The Federal clause states that the contractor is to be paid the fixed fee “for performing this
contract.” 2 Grantee CPFF contracts should be clear in defining the contractor’s
performance responsibility for earning the fee. For example, if it is a completion form
contract, then the contractor must complete the statement of work and deliver all required
documents. If, however, it is a term form contract, the contractor must furnish the
required level of effort called for in the contract during the period of performance in order
to earn the full fee. It should be noted that a cost-type contract, while it is a “best efforts”
contract in terms of entitlement to payment of allowable costs, does in fact require actual
performance for entitlement to payment of the full fixed fee. Anything less than complete

% _FAR 52.216.-7 — Allowable Cost and Payment.

% _ FAR 52.216-8 — Fixed Fee.
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performance entitles the grantee to a credit in the fee based on the percent of actual
completion of the work called for in the contract. In this regard a CPFF contract operates
very much like a fixed price contract in requiring complete performance by the contractor
for full payment of the fixed fee. An example of a payment of fixed fee clause used by a
Federal agency that illustrates this principle of entitlement to fee for performance is that of
NASA, which reads: “The fixed fee shall be paid in monthly installments based upon the
percentage of completion of work as determined by the Contracting Officer.” Grantees are
encouraged to incorporate a Payment of Fixed Fee clause in their contracts that clearly
states the contractor’s responsibility to perform the contract in order to be paid the fee.
The clause should also state how the fee will be paid on a monthly/incremental basis (e.g.,
based on a percentage of completion of work as determined by the Contracting Officer). It
is also suggested that the grantee consider a fee withholding provision that provides for a
certain percentage of the fee to be withheld until the contractor completes and delivers all
documentation called for in the contract. Once again grantees may want to review the
Federal clause for guidance.

Advance Agreements — Certain types of costs may be allowable according to the cost
principles, and yet present difficulties in determining after-the-fact what is reasonable for
the particular circumstances of any given contract. 2 It is advisable to anticipate these
areas of potential conflict and negotiate advance agreements before the costs are incurred
(this may be before or during the contract but should always be before incurrence of the
costs involved). The types of costs that tend to be problematic, and for which advance
agreements would be particularly helpful, would include:

a. Pre-contract costs;
b. Royalties and other costs for use of patents;

c. Compensation for personal services, including location allowances, hardship
pay, off-site pay, and incentive pay;

d. Time charged directly to the contract by corporate officers and senior
management personnel who normally charge their time to indirect cost
accounts;

e. Compensation for professional consultants (e.g., legal, accounting and
engineering);

f. Travel and personnel relocation costs;

% _ FAR 52.216-8 — Fixed Fee.

37 . Advance agreements cannot provide for the allowability of costs that the cost principles have determined to be
unallowable (e.g., interest).
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Severance pay to employees on support services contracts;
h. Training and education costs;

i. General and administrative costs (e.g., corporate, division or branch allocations)
attributable to the general management, supervision and conduct of the
contractor’s business as a whole). These costs are especially important in
construction, job-site, and architect-engineer contracts.

Approval of Subcontractors — There will probably be situations when a grantee may wish
to require their prime contractors on CPFF contracts to submit subcontracts for the
grantee’s consent prior to award of the subcontract by the prime. Grantees will want to
exercise due diligence in the management and administration of CPFF contracts where the
grantee bears much of the risk of poor performance, including cost overruns, for both the
prime contractor and the prime’s subcontractors. For guidance in this area of grantee
review and consent to subcontracts, see the BPPM Section 9.4 — Approval of Subcontractors.

Adequacy of Contractor's Accounting System - It is important to determine the adequacy
of the contractor's accounting system for cost-type contracts before awarding such a
contract. 2 Care must be taken to assure that the accounting system can properly identify
contract costs by segregating them from the costs of other jobs in the accounting records.
Likewise it is important that the system of allocating indirect costs to jobs/contracts
produces a distribution of costs which is fair and reasonable.

2.4.3.3 Time and Materials Contracts

REQUIREMENT
Paragraph 7.j of FTA Circular 4220.1E states:

j. Use of Time and Materials Contracts. Grantees will use time and materials
contracts only:

1. After a determination that no other type of contract is suitable; and

2. If the contract specifies a ceiling price that the contractor shall not
exceed except at its own risk.

1 _ If a cost type subcontract is to be awarded by the prime, the subcontractor’s accounting system must also be
adequate.
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DISCUSSION

Time-and-materials (T&M) contracts may be used for acquiring supplies or services.
These contracts provide for the payment of labor costs on the basis of fixed hourly billing
rates which are specified in the contract. These hourly billing rates would include wages,
indirect costs, general and administrative expense, and profit. There is a fixed-price
element to the T & M contract - the fixed hourly billing rates. But these contracts also
operate as cost-type contracts in the sense that labor hours to be worked, and paid for, are
flexible. Materials are billed at cost, unless the contractor usually sells materials of the
type needed on the contract in the normal course of his business. In that case the payment
provision can provide for the payment of materials on the basis of established catalog or
list prices in effect when the material is furnished. These contracts also may provide for
the reimbursement of material handling costs, which are indirect costs, such as
procurement, inspection, storage, payment, etc. These indirect costs are billed as a
percentage of material costs incurred (similar to the billing of overhead costs as a
percentage of direct labor). Such material handling costs must be segregated in a separate
indirect cost pool by the contractor's accounting system and must not be included in the
indirect costs included as part of the fixed hourly billing rate for direct labor. It would
always be prudent to obtain a pre-award audit of the contractor's accounting system to
determine the adequacy of the system to properly segregate material handling costs from
other overhead costs being billed with the fixed hourly rates for labor.

Use Only When No Other Type Will Work - The FTA Circular requires that you make a
determination, before using this type of contract, that no other type of contract is suitable.
The reason why this type of contract is the least preferable of all allowable types is that it
creates a disincentive for the contractor to complete the contract in a timely manner. Since
each labor hour expended carries with it a profit (and a predetermined overhead charge)
built into the fixed hourly rate, the contractor is motivated to work as many hours as
possible. There is no incentive to complete the contract quickly, and thus minimize total
costs to the buyer. (In a CPFF contract the fee is fixed in dollar terms at the outset of the
contract, allowing the contractor to earn the fee whenever the work is complete, thus
providing some incentive to finish the contract as quickly as possible.)

Subcontracts - If your T&M contract will involve subcontracts for large dollar items or
services, you will need to evaluate whether the contractor's material handling costs should
be charged to these large dollar subcontracts as an indirect cost (as an overhead type of
charge), because to do so may result in an inequitable allocation of these indirect costs to
your contract. This is because the large dollar value subcontract will absorb a far greater
proportion of the indirect cost pool than it should, based on a reasonable assessment of the
material handling costs actually generated by the subcontract versus those generated by all
other materials procured by the contractor for other customers. When this situation
arises you will want to negotiate an advance agreement with the contractor as to the
charging of material handling costs. It may be more equitable to pay for the cost of
subcontract administration on a direct charge basis; i.e., the labor cost for the subcontract
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administrator charged directly. Or you may want to negotiate a reduced indirect material
handling cost rate to be charged to the subcontract (which represents a more equitable
allocation of the material handling costs actually generated by the subcontract).

Ceiling Price - You will need to specify the Agency's maximum obligation (ceiling price) in
the contract; i.e., the limitation of the Agency's financial obligation which the total funds
allotted to the contract will allow. The contractor may not exceed this funding limitation
without your written authorization in the form of a contract modification adding more
funds.

Proper Agency Surveillance - This type of contract requires a high degree of Agency
surveillance during performance in order to provide reasonable assurance that efficient
methods and cost controls are used by the contractor.

Avoid Cost Plus Percentage of Cost Arrangements - As discussed below under CPPC
contracts, care must be taken not to structure an agreement which compensates the
contractor at a predetermined percentage (for overhead or profit) of actual costs incurred. If
you break out the overhead and profit from the labor rate and call for them to be billed as
separate rates based on actual labor costs incurred, you will have an illegal cost-plus-
percentage-of-cost situation. Overhead and profit must be recovered as a part of the fixed
hourly billing rate for labor, as discussed above. You may allow the contractor to bill
material handling costs as an indirect cost rate applied to actual material costs, provided
the contractor segregates material handling costs in the accounting system. You should
conduct a contract cost close-out audit of the material handling cost pool and adjust the
rates billed to those actually incurred (as you would do for an overhead rate on a cost-
reimbursement contract). However, where the actual material handling costs are not large,
Agencies may elect to close out the T&M contract without a final cost audit of the material
handling cost pool.

2.4.3.4 Labor Hour Contracts

DISCUSSION

Labor hour contracts are a variation of the time and materials contract, differing only in
that materials are not supplied by the contractor. You should use this type of contract only
when no other would be suitable, and you need to document your determination if you
choose to use this type of contract.

2.4.3.5 Cost Plus Percentage of Cost Contracts (CPPC)

DISCUSSION

FTA Circular 4220.1E clearly prohibits the use of this contracting method. CPPC
contracts are prohibited by statute and FTA may not grant waivers for grantees to use this
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method of contracting. % Grantees must not only avoid using this type of contract
themselves, they must also insert clauses in their cost-type contracts that prohibit their
prime contractors from using CPPC subcontracts. Care must be taken to avoid any kind
of agreement whereby the contractor's fee would be increased automatically with increases
in a particular cost element. Generally, any contractual arrangement whereby the
contractor is assured of greater profits by incurring additional costs will be held illegal.
The obvious problem with this form of contract is that profits increase in proportion to
dollars spent, thus providing a positive incentive to inefficiency. To fall within the definition
of CPPC, the agreement must provide that the contractor's compensation, or some portion of
it, will be computed as a percentage of some of the costs of performance. So for example, it is
not permissible to pay for overhead (indirect) costs by establishing a predetermined
percentage in advance and stipulating that overhead expense will be reimbursed as a stated
percentage of some other cost such as direct labor. The problem with this arrangement is
that such compensation may be greater than the contractor's actual and final overhead
expenses, which means the payment becomes additional profit. In the same way, a time-
and-materials contract which called for payment of overhead and profit at predetermined
percentages of 15% and 10% of cost incurred was held to be illegal £

This is not to prohibit provisional overhead rates which are audited and adjusted to actuals
at the end of the contract, nor does it prohibit provisional or interim fee payments based on
costs being incurred, because the total fee is fixed at the inception of the contract and will
not increase with increases in actual costs. It is also permissible to pay a material handling
charge as a percentage of material costs incurred if the contractor has a separate material
handling cost pool. This indirect cost pool should be audited after contract completion,
and the billed rates should be adjusted to actuals based on the audit.

Another way of avoiding the problem is to include overhead and profit in fixed rates for
labor. This is done in time-and-materials and labor hour contracts where contractors are
paid one rate for each hour of labor performed. This type of arrangement is not illegal, but
it still tends to operate as a disincentive to control cost (more hours worked equals more
profits), and for this reason should be avoided whenever other contracting options exist.

2.4.4 Payments

Payment is the buyer's most important contractual obligation. Payments are the principal source
of funds during contract performance allowing the contractor to continue working. Delays in
payments can have a serious effect on the contractor's ability to continue performance. When
less than full payment is made of a contractor's invoice, the terms "withholding" and "setoff" are

% .10 U.S.C. 2306(a) and 41 U.S.C. 254(b).

“3_ 46 Comp. Gen. 612 (B-159713) (1967).
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commonly used to describe the refusal to make full payment. The term "final payment" usually
implies that both parties to the contract have fulfilled all of their responsibilities.

There are two major types of contract payments: (1) payments for completed items of work
(including partial payments), and (2) progress payments based on costs incurred or upon a
percentage of completion of the work. Another type of payment, which is used only under
extraordinary circumstances, is payment in advance of doing the work (advance payments).

2.4.4.1 Payment of the Price

Payment of the contract price is due upon completion of the work and submission of the
contractor's invoice. When the contract authorizes delivery or performance in increments,
payment of a portion of the contract price may be made before the contract is completed. Such
payments are referred to as partial payments. Partial payments are not considered to be a
financing technique but they can be an important means of providing funds for performance, and
they should be used whenever the contract can be structured in terms of incremental stages or
deliveries and there are appropriate acceptance criteria for the supplies, services or completed
subsystems of a larger system. In other words, when the Agency can safely inspect, test and
accept these units and make a "final" payment for those items delivered, without having to worry
about their functioning as part of a larger system, then partial payments should be established in
the contract.

2.4.4.2 Advance Payments

REQUIREMENT
FTA Circular 4220.1E, Paragraph 12.a, “Advance Payments,” states:

“FTA does not authorize and will not participate in funding payments to a contractor
prior to the incurrence of costs by the contractor unless prior written concurrence is
obtained from FTA. There is no prohibition on a grant recipient’s use of local funds
for advance payments. However, advance payments made with local funds before a
grant has been awarded, or before the issuance of a letter of no prejudice or other pre-
award authority, are ineligible for reimbursement.”

DISCUSSION

Advance payments are actually a method of financing and not a method of paying for work
completed or items delivered. They are made prior to a contractor’s incurrence of costs in
order to enable the contractor to perform the contract. The Federal Government places
severe restrictions on its own use of advance payments (FAR coverage may be found at
FAR Subpart 32.4). As indicated below in the paragraph “Exceptions to the Prior
Approval requirement,” when advance payments are generally accepted industry practice,
FTA does not require prior approval.
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The FTA Circular requires FTA approval before grantees may use this form of financing
on third-party contracts. However, the Circular clearly restricts the advance payment
prohibition to those contracts where the grantee is using FTA funds for the advance
payment. If the advance payments are being made with non-FTA funds, then FTA has no
involvement in the decision and need not approve of it. Grantees are free to use local funds
to finance their contractors in this manner if they deem it appropriate. The Circular also
covers the situation where a grantee may wish to use local funds for advance payments
before a grant has been awarded or before FTA has issued a letter of no prejudice to the
grantee. In these cases FTA will not reimburse the grantee later for such payments.

Exceptions to the Prior Approval Requirement — The FTA requirement for prior approval
of advance payments does not apply to transactions where it is “generally accepted
industry practice” to pay in advance. In these situations, grantees may make advance
payments without prior FTA approval. These situations would include (but not necessarily
be restricted to) the following types of transactions:

Rent

Tuition

Insurance premiums
Subscriptions to publications
Software licenses

Construction mobilization costs
Public utility connections

NogkrwhE

Best Practices

New York City Transit (NYCT) completed a major procurement for rail cars in which there were
two payment schedules in the Request for Proposals (RFP). The first was a payment schedule
containing milestone payments totaling 20% of the price of cars paid prior to the acceptance of
the first test trains. A second or "Alternate™ payment schedule had milestone payments of 42% of
the price of cars paid prior to the acceptance of the first test trains. Contractors were required to
submit proposals based on both payment scenarios, as well as any alternative payment plan they
wished to propose. NYCT requested that the Federal Transit Administration (FTA) provide
written concurrence to make advanced payments up to approximately 45% of the price of the
cars if there was appropriate consideration for greater payments made up front. In addition,
NYCT required that an Advanced Payment Bond or Letter of Credit be provided in the full
amount of the price of cars paid prior to the acceptance of the first test trains. FTA provided their
written concurrence to NYCT's request.

In order to evaluate the proposals received from the contractors, NYCT performed a Net Present
Value analysis of the 20%, 42% and other contractor alternatives in order to quantify the value of
the different payment schedules. The analysis took into account the cost of money and all aspects



Best Practices Procurement Manual — Chapter 2 — Procurement Planning & Organization Page 62

of the timing of invoicing, starting with receipt of the invoice through the time for actual
payment. The Net Present Value analysis showed that appropriate consideration was given in
the winning proposal and NYCT accepted it. An Advanced Payment Bond or Letter of Credit
was required to protect all payments for cars prior to acceptance of the test trains.

This case shows a very conservative approach as to what is defined as an Advance Payment. The
Advance Payment is considered to be the amount paid to the contractor for cars until the first
trains are accepted by NYCT. The contractor is required to design, build and test the first 18 cars
which means that the contractor is incurring substantial costs during this period. These costs
include engineering and design hours, supervision, ordering materials, set-up of the production
line, etc. The contract has a mobilization payment of 3% upon award of the contract and
approval of the Advance Payment Bond or Letter of Credit. Thereafter, the contract has
milestone (or completion-type progress payments) for various submissions of designs, approvals
of designs, starting of tests, completion of tests, etc. A more liberal approach would define the
mobilization cost of 3% to be considered an Advance Payment and the rest of the payments to be
considered progress payments.

2.4.4.3 Progress Payments

REQUIREMENT
Paragraph 12.b of FTA Circular 4220.1E states:

b. Progress Payments. Grantees may use progress payments provided the following
requirements are followed: %

1. Progress payments are only made to the contractor for costs incurred in the
performance of the contract. *2

2. The grantee must obtain adequate security for progress payments. Adequate
security may include taking title, letter of credit or equivalent means to
protect the grantee’s interest in the progress payment. 8

* FTA has redrafted the paragraph related to progress payments to account for the practical reality that taking title to
work in progress may not be desirable in some cases.

“® Progress payments in construction contracts may be made on a percentage of completion method in accordance
with 49 CFR 18.21(d). This payment method may not be used in non-construction contracts.

“6 “Adequate security” should reflect the practical realities of different procurement scenarios and factual
circumstances. For example, adequate security may consist of taking title to work in progress in a rolling stock
procurement, receiving a draft document in a consulting contract, or receiving some portion of recurring services
under a services contract. Grantees should always consider the costs associated with this security (e.g., bonds or
letters of credit must be purchased in the commercial marketplace) and the impact those costs have on the contract
price, as well as the consequences of incomplete performance as they consider what constitutes adequate security for
a given procurement.
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DISCUSSION

Progress payments are a means of financing contractors that are performing fixed-price
contracts (a) under unusual circumstances where a contractor cannot get private financing
at a reasonable cost, or (b) where the commercial practice for the item being procured is
for the buyer to provide financing (e.g., rolling stock procurements). 4 There are two
major types of progress payments: those based on costs and those based on a percentage of
completion of work. Both types are considered contract-financing methods (see FAR
32.102). Progress payments may be appropriate if:

e The contractor will not be able to bill for the first-delivery of products, or other
performance milestones, for a substantial time after work begins. In Federal
contracting practice, the usual contract duration for using progress payments is
four months or more for small businesses and six months or more for others, and

e The contractor's expenditures prior to delivery of the first items will have a
significant impact on the contractor's working capital. &

Progress payments are to be distinguished from partial payments. Partial payments are
payments made, as authorized by the contract, upon delivery and acceptance of one or
more complete units (or one or more distinct items of service) in accordance with the
contract specifications, even though other quantities remain to be delivered. Note that
partial payments are for completed units, whereas progress payments are for uncompleted
work-in-progress.

Because the grantee is making payments for uncompleted, non-functional units, FTA
requires that adequate security be obtained from the contractor protecting the grantee’s
(and FTA’s) investment in case the contractor fails to complete the deliverable units. The
form of security is to be determined by the grantee based on what is in the best interests of
the grantee in the particular circumstances. (See footnote above re adequate security.)

Progress Payments Based on Percentage of Completion - The Federal Government
authorizes progress payments on its contracts based on a percentage or stage of completion
of the work. This type of progress payment is standard for construction contracts for all
Federal agencies. £ 49 CFR Part 18.21(d) allows grantees and subgrantees to use the
percentage of completion method to pay their construction contractors, which is consistent
with the regulations for Federal contracts. However, grantees may not use the percentage of

" _ The term progress payments does not apply to cost-type contracts, and is to be distinguished from advance
payments, which are payments made before work begins (see BPPM section 4.4.4.2).

“8 _ Both of the conditions noted are almost always present on construction projects.

* _FAR Clause 52.232-5 Payments Under Fixed-Price Construction Contracts.
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completion method for non-construction contracts. For those contracts, progress payments
based on costs incurred must be used. 2

Contract Clause — Grantees should refer to the FAR clause at FAR 52.232-16 for guidance
on the specific issues that need to be addressed in the progress payments clause and ensure
that their agency’s clause adequately covers the important issues, including:

e Computation of amounts — percentage of total costs, definition of “costs” to
be included in the calculation (i.e., only those actually paid by the contractor,
incurred but not paid, etc.).

e Liquidation — the method of linking value received to payments made.

e Reduction or suspension of payments — the circumstances under which the
grantee may reduce or suspend progress payments.

e Title — this provision should define the property considered allocable to the
contract (parts, materials, special tooling, special test equipment, drawings
and technical data, etc.) and the party that retains title to the property/work-
in-process for which the progress payments are made.

e Risk of loss — the contract should be clear as to which party assumes the risk
of loss to contract property and work-in-progress before final acceptance of
the units. In the Federal clause, the contractor assumes the risk of loss even
though title to all property acquired under the contract vests in the Government.

e Progress payments to subcontractors — this provision needs to define the
circumstances under which the prime contractor must make progress
payments to fixed-price subcontractors, and the subcontract terms to be
included (covering the same issues as the prime contract’s progress payment
clause).

e Adequate accounting system/reports — the contract must require an adequate
job-order accounting system to be maintained that properly accounts for the
costs of the job even though the contract is fixed-price. This provision should
also give the grantee the right to require certain reports or other data in
support of the contractor’s invoices.

e Access to records - this provision must give the grantee the right to conduct
audits of costs claimed in progress payment invoices.

%0 _ 49 CFR 18.21(d) authorizes the percentage of completion method for construction contracts only.
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2.4.4.4 Withholding and Final Payment

DISCUSSION

A number of contract provisions expressly authorize the withholding of payments. See, for
example, the Davis-Bacon Act Clause 2 or the Contract Work Hours and Safety Standards
Act Clause. 22 The standard Federal government clause for the payment of fixed fee on
CPFF contracts calls for a 15% withholding of the fixed fee until the contractor submits a
certified final indirect cost rate proposal and otherwise complies with the final deliverable
documentation requirements of the contract (e.g., delivery of the final report concerning
inventions made under the contract).

Limitation on Withholding - In the event you decide to withhold payments on a contract,
you must take care that the amount of money withheld bears a reasonable relationship to
the unsatisfactory work; in other words, the amount withheld must represent a reasonable
estimate of the contractor's potential liability. 2 Moreover, the amount withheld must not
be so great that it impairs the contractor's ability to perform. 2 You may also wish to
consider a clause limiting the amount of payments that may be withheld in total under all
clauses of the contract, as is the practice on Federal contracts. 2

Final Payment - Final payment is made to the contractor when it has satisfied all of the
deliverable requirements called for by all provisions of the contract, including all of the
required documentation. Final payment signifies that the performance obligations of both
parties to the contract have been satisfied. Before making a final payment, therefore, you
should obtain a signed release from the contractor releasing the Agency from any further
claims by the contractor. You should also ensure that the program office has signed a
receiving and inspection report certifying that all deliverable items have been received,
inspected, and accepted as being in conformance with the contract specifications.

Retainage on Construction Contracts - For a discussion of retainage on Construction
Contracts, see BPPM, section 10.1, paragraph entitled “Retainage and the Problems of
Contractors who Quit Work.”

5 _ Appendix A.1, Clause 16.
52 _ Appendix A.1, Clause 17.
5% _ Norair Eng'g Corp., GSBCA 3539, 75-1 BCA, paragraph 11,062.
5 _ Bailey v. Secretary of Labor, 810 F. Supp. 261 (D. Alaska 1993).

*_ FAR Clause 52.232-9.
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2.4.5 Indefinite Delivery Contracts

When the exact times or the exact quantities of future deliveries are not known at the time of
contract award, or when the shelf life of the product needed is short, grantees may wish to
consider some form of indefinite delivery (ID) contract. Indefinite delivery contracts offer a
number of advantages that will be discussed below with each type of ID contract. As a general
rule, however, ID contracts permit the grantee to maintain inventories at minimum levels and
provide flexibility with respect to shipments to various user locations. It also facilitates
decentralized ordering by users at different locations.

There are three types of indefinite delivery contracts:
1. Definite-quantity contracts,
2. Requirements contracts, and

3. Indefinite quantity (1Q) contracts (commodities)/Task order contracts (services).

2.4.5.1 Definite-quantity Contracts

A definite-quantity contract is one which provides for delivery of a definite quantity of specific
supplies or services during a time period which is fixed, with deliveries or performance to be
scheduled at designated locations at the time each order is placed under the contract. This type
of contract is appropriate when the grantee knows in advance how many total items it will need
during the contract period but is uncertain as to the exact time or the exact amount of its needed
deliveries to any given location. The supplies or services called for by this type of contract must
be regularly available from the supplier or available after a short lead time. For guidance as to
ordering quantities above the quantity stated in the contract, see section 2.4.5.3 below, paragraph
entitled Orders above the stated maximum.

2.4.5.2 Requirements Contracts

A requirements contract is one in which the grantee commits to place all of its requirements for
a particular item or service with a particular contractor during a specified contract period, with
deliveries or performance to be scheduled at the time each order is placed under the contract.
This type of contract is used when quantities and/or the times of needed deliveries are uncertain.
It permits flexibility to the grantee in both quantities and delivery schedules. It may also shorten
the delivery time of a product that has a longer production lead time because the contractor
knows that the grantee will obtain all of its requirements under its contract and in this situation
contractors may be willing to maintain some level of inventory. A requirements contract also
allows for the ordering of supplies or services after requirements become known. It differs from
the indefinite quantity contract in that it promises the contractor that all of the grantee’s
requirements for the particular item will be procured from the contractor, whereas the indefinite
quantity contract makes no promise of this nature and may in fact be one of several (multiple)
contracts awarded for the same item or service. The requirements contract may produce better
prices for the grantee in that the contractor is assured from the beginning that all supplies or
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services of the type called for will be procured from the contractor during a stated period of time.
The disadvantage to the grantee is that it will be committed to order all of the designated supplies
at the contracted price even if it later learns that the supplies can be ordered elsewhere more
cheaply.

Estimated total quantity — When this type of contract is used, grantees should state a realistic
estimated total quantity in the solicitation and in the resulting contract. This estimate is not a
guarantee by the grantee that it will buy the estimated quantity, but is a good faith estimate of
what the requirements are likely to be. The estimate should be based on records of previous
requirements as well as the most current information available.

Maximum and minimum guantities — The contract should protect the contractor by stating a
maximum limit of the contractor’s obligation to deliver. This maximum limit may be expressed
for the entire contract, as well as for each individual order and for any particular period of time
within the contract period of performance. Minimum order amounts may also be expressed for
each order placed and for the contract as a whole. Minimum order amounts, however, are not
required for this type of contract because the grantee’s commitment to buy its requirements from
the contractor represents the legal consideration necessary to make the contract binding. For
guidance as to ordering quantities above the maximum amount stated in the contract, see section
2.4.5.3 below, paragraph entitled Orders above the stated maximum. It should be noted that the
minimum and maximum quantities in a requirements contract are for the contractor’s protection
and do not necessarily limit the grantee’s procurement authority to order more units (since the
grantee has contracted to award all of its requirements to the contractor). Thus the grantee’s
authority to add units to a requirements contract without re-competition is founded on its initial
promise to award all of its requirements to the successful contractor and such additions would
not constitute an impermissible increase in scope (as would be the case with an indefinite-
quantity contract when the grantee seeks to add units above the stated maximum — see below).

2.4.5.3 Indefinite-quantity Contracts

An indefinite-quantity contract is one that provides for an indefinite quantity of supplies or
services, within limits that are stated in the contract, to be provided during a time period that is
fixed in the contract. Deliveries of the supplies or performance of the services are scheduled by
placing orders with the contractor. This type of contract may be appropriate when the grantee
cannot predetermine, above a specified minimum, the precise quantity of supplies or services
that will be required during the contract period, and it is inadvisable for the grantee to commit
itself for more than a minimum quantity. Indefinite-quantity contracts offer several advantages:

minimum inventory levels of supplies can be maintained,

shipments can be direct to users in various locations,

they permit flexibility in both quantities and delivery scheduling,

supplies or services can be ordered after requirements become known, and

the grantee’s obligation is limited to the minimum quantity specified in the contract.

apwdbE
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Minimum and maximum guantities — To ensure that the contract is binding, a minimum number
of units must be stated in the contract, and it must be more than a nominal quantity. There must
also be a stated maximum of units that may be ordered. Indefinite-quantity contracts should
never be “open ended,” where no maximum quantity is stated. This practice has led to serious
problems when agencies attempt to “piggy-back” the open ended contracts of other agencies by
ordering quantities that were never included in the original competitive process. (See section
6.3.3--Joint Procurements of Rolling Stock and ““Piggybacking.”” The contract may also state
maximum or minimum quantities that may be ordered under each task or delivery order and the
maximum that may be ordered during a specified period of time within the contract’s period of
performance.

Orders above the stated maximum — If it becomes necessary to order quantities above the
maximum stated in the contract, (which would be the number of units included in the original
competitive process), such orders should generally not be processed as “change orders,”
(“change orders” must be within the scope of the original competition), but should be processed
as “new procurements.” These new procurements may either be competed or, if circumstances
warrant, processed as “noncompetitive procurements” in accordance with the grantee’s internal
approval process for noncompetitive (““sole source”) procurements. Grantees should anticipate
the possibility of needing additional quantities when they compete the contract award initially
and, if necessary, include option provisions for additional quantities in the original competitive
bidding. In this way if additional quantities are needed they may be procured under the original
contract without having to justify them as a “sole source” add-on.

Multiple Award/Task Order contracts — Grantees may wish to consider making multiple contract
awards for the same or similar supplies or services under a single competitive solicitation. This
may be appropriate in order to ensure the quality or timeliness of deliveries by not limiting the
grantee to a single supplier who may not perform according to the grantee’s expectations or
needs or who may not be able to meet peak delivery requirements. In this event, another supplier
is immediately available to assure that needs will be met.

The Federal Acquisition Regulations (FAR), Subpart 16.504 — Indefinite-Quantity Contracts,
addresses the issue of multiple awards in 16.504(c). The FAR expresses a preference for making
multiple awards of indefinite-quantity contracts under a single solicitation for the same or similar
supplies or services if (i) a recurring need for the supplies or services is anticipated, and (ii) the
agency cannot predetermine its needs above a specified minimum, and (iii) when it would be
inadvisable for the agency to commit itself for more than a minimum quantity. The FAR
envisions the award of multiple task order contracts in which individual task orders would be
issued following competitive solicitations to the original awardees.

If multiple awards are made, grantees must advise prospective bidders of the procedures that will
be used in issuing orders to the contractors selected for award, including the criteria that will be
used to provide the selected contractors with a fair opportunity to be considered for each order
issued. The criteria may include such items as past performance on earlier tasks or orders issued
under the contract, quality of deliverables, timeliness of deliveries, and other factors considered
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relevant by the grantee. It is important that price or cost be one of the selection factors
considered for each order awarded. If the original contract did not establish the price for the
supply or service, the grantee will have to solicit cost or price proposals for each order.

The FAR does provide for exceptions to the requirement that all awardees be provided a fair
opportunity for each order awarded. These would include situations where —

a.

d.

The agency’s needs for the supplies or services are so urgent that providing a fair
opportunity would result in unacceptable delays;

Only one awardee is capable of providing the supplies or services because they are
unique or highly specialized;

The order must be placed on a sole-source basis in the interest of economy and
efficiency as a logical follow-on to an order already issued under the contract,
provided that all awardees were given a fair opportunity to be considered for the
original order; and

It is necessary to place an order to satisfy a minimum guarantee.

Multiple awards will not be advisable when:

a.

b.

state law prohibits,
more favorable terms will be provided if a single award is made,

the cost of administering multiple contracts outweighs any potential benefits from
making multiple awards, and

tasks likely to be ordered are so integrally related that only a single contractor can
reasonably perform the work.
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Chapter 3

3 - Specifications

3.0 Overview (6/03)
3.1 Types of Specifications and Risks (1/98)

3.1.1 Design Specifications (1/98)
3.1.2 Performance Specifications (1/98)
3.1.3 Brand Name or Equal (1/98)

3.2 Using Consultants to Prepare Specifications (1/98)
3.3 Specifications for Equipment and Supplies (1/98)
3.4 Specifications for Construction (1/98)

3.5 Statements of Work for Services (1/98)

3.0 OVERVIEW

REQUIREMENT

8§ 8.c (1) of FTA Circular 4220.1E requires that all solicitations shall:

(1) Incorporate a clear and accurate description of the technical requirements for the
material, product, or service to be procured. Such description shall not, in competitive
procurements, contain features that unduly restrict competition. The description may
include a statement of the qualitative nature of the material, product, or service to be
procured and when necessary, shall set forth those minimum essential characteristics
and standards to which it must conform if it is to satisfy its intended use. Detailed
product specifications should be avoided if at all possible. When it is impractical or
uneconomical to make a clear and accurate description of the technical requirements, a
"brand name or equal” description may be used as a means to define the performance or
other salient characteristics of a procurement. The special features of the named brand
which must be met by offerors shall be clearly stated.

8§ 15 of the Master Agreement states that:

d. Exclusionary or Discriminatory Specifications. Apart from inconsistent
requirements imposed by Federal statute or regulations, the Recipient agrees to comply
with the requirements of 49 U.S.C. § 5323(h)(2) by refraining from using any Federal
assistance awarded by FTA to support procurements using exclusionary or
discriminatory specifications.

e. Bus Seat Specifications. A State or local government recipient may use
specifications conforming with the requirements of 49 U.S.C. § 5323(e) to acquire bus
seats.
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DISCUSSION

As a recipient of public funds you will have to keep in mind that you represent the
government, whose objectives in spending taxpayers' money will always include, as one of
its goals, the goal of full and open competition. It is easy to lose sight of this under the
pressure of completing a project on time. Many programs in your domain have political
sensitivity and media visibility. The temptations will be great to *"get something out now,""
and it will always be easier to respond to the immediate pressure than to do a careful and
thorough job at the outset. But time taken here, in the careful research and drafting of the
specifications, will invariably reward you with a better product, at a lower cost, and with
far fewer claims and delays during the life of the project. Another age-old problem in this
area of drafting specifications is the desire to push the state of the art to a new level, to have
the best possible system, regardless of cost. Government organizations tend to be
applauded for the visible quality of the things they do, whether it's their services, or major
transit systems. But against these real-life pressures stands the Federal and State
Government policy to define the ""minimum needs'* and to avoid specifications which might
unduly restrict competition. We need to remind ourselves that our industrial suppliers are
also taxpayers whose tax dollars are helping to finance this procurement; as such they are
to be given every opportunity to compete for the work they are helping to finance.

Technical Specifications and Statements of Work must clearly describe the products and
services to be procured in terms which will permit full and open competition and which
will meet the buying agency's minimum essential needs.

3.1 TYPES OF SPECIFICATIONS AND RISKS
DISCUSSION

Specifications may be very detailed in describing the product or work to be done, or may
simply require an end result, or may contain combinations of these two approaches. There
are different levels of risks and responsibilities inherent in these different types of
specifications. As a general rule the more design details there are in the specification, the
more the buying agency becomes responsible for the performance of the product.
Conversely, the more the specification describes the performance of the product instead of
its design features, the more responsible the contractor becomes for the end product. The
legal theory involved in these cases is the implied warranty of specifications.* Following is a
discussion of the various types of specifications and the risks inherent in each type.

! _ United States v. Spearin, 248 U.S. 132 (1918).
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3.1.1 Design Specifications

DISCUSSION

Specifications detailing the manner or method of performance are often treated as design
specifications. Contrasted with these are performance specifications, which leave the
details of performance, and the details of design, to the contractor's discretion. Design
specifications are those which set forth precise measurements, tolerances, materials, in
process and finished product tests, quality control, inspection requirements, drawings and
other specific information. It is this design type of specification, dealing with the details of
the work, which the contractor is "'required to follow as one would a road map,"* which
gives rise to implied warranty. Under this type of specification, the buying agency (as the
author of the specifications) will be held responsible for design and related omissions,
errors, and deficiencies in the specifications and drawings.2 There is an implied warranty
that the detailed designs or processes will result in an end item which functions as required.
Conversely, there is no implied warranty where the specification simply sets forth an
objective or end result to be achieved, and the contractor is free to select the means of
accomplishing the task, in which case he assumes responsibility for that selection. 2 In
those cases where the specification contains both design and performance requirements, it
will depend on what portion of the specification causes the contractor's difficulties, whether
he has discretion to choose how to do the work. 4

Specific situations working to relieve the contractor from end item performance
responsibility would include:

e When the contractor is left no discretion or choice in the materials to be used. 2

e When specifications set forth dimensions and the item built to the dimensions
cannot be used as anticipated because of those dimensions. &

2_ Monitor Plastics Co., ASBCA 14447, 72-2 BCA 1 9626 at 44,971.

3., L. Simmons Co. V. United States, 188 Ct. Cl. 684, 412 F.d. 1360 (1969) at 689.

4. Engineering Technology Consultants, ASBCA 43600, 92-3 BCA { 25,133, recons. Denied, 93-1 BCA { 25,507.
5

- J. L. Simmons Co., id.

® - Harrison Western/Franki-Denys, Inc., ENGBCA 5523, 92-1 BCA { 24,582.
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e When specifications define a method of performance or the particular
manufacturing processes a contractor must follow (e.g., detailed procedures for
pouring concrete, detailed soldering methods, etc.) £

e When specified equipment cannot be successfully used in performing the
contract. &

e When detailed specifications require performance contradictory to local codes
or ordinances. 2

e When the specifications provide for alternate methods of performance, and the
contractor selects a method from among alternatives in the specification, the
contractor will not be liable if the alternative does not accomplish the desired
results. £

3.1.2 Performance Specifications

DISCUSSION

Performance specifications dictate the performance of the end product, not how the contractor
will do the work. These are specifications which give the contractor discretion in how to
achieve the end result called for by the contract.X Performance specifications place the greatest
degree of responsibility on the contractor and represent the lowest degree of legal risk (but not
necessarily the lowest program risk) to the buying agency. It must be said, however, that there
are valid reasons for specifying "'design' type requirements within performance specifications,
as where standardization is needed, where there is an opportunity to avoid duplication of
design costs which have already been incurred, etc.

As a general rule, when a performance-type specification is used, the buying agency will
not be liable for a contractor's increased costs in performing the contract unless the
performance specification embodies requirements which are impossible to attain. 2

” - Hobbs Constr. & Dev., Inc., ASBCA 34890, 91-2 BCA { 23,755.

8 _ Maitland Bros. Co., ASBCA 23849, 83-1 BCA  16,434.

® - Huber, Hunt & Nichols, Inc., GSBCA 4311, 75-2 BCA { 11,457.

10 _ Southern Paving Corp., AGBCA 74-103, 77-2 BCA 1 12,813 at 62,363.
11 _ Aleutian Constructors v. United States, 24 CI. Ct. 372 (1991).

12 _ Intercontinental Mfg. Co. V. United States, 4 Cl. Ct. 591 (1984) at 595.
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It should also be noted that the fact that the buying agency specifies a minimum
requirement for some component or some aspect of performance (e.g., "'at least 3 hp™'; "'no
more than 2" wide') does not change a performance specification into a design
specification; i.e., the buying agency is not warranting that an item which meets the
minimum requirement will perform properly when incorporated into the system. For
example:

e A provision that surfaces be at a certain specified minimum temperature when painted
was not a warranty that satisfactory results would be obtained at that temperature.2

e Where the agency specified a minimum of not less than 14-gauge steel it was not
warranting that 14-gauge would meet performance requirements.

3.1.3 Brand Name Or Equal

DISCUSSION

These are specifications which require a particular manufacturer's product, part number, or
model. The specification may allow for an ""equal’* product and should clearly set forth the
salient physical and functional characteristics of the brand name product. Under this type of
specification if the contractor uses the brand name product or an approved "equal,' the
buying agency assumes the responsibility for proper performance (assuming the contractor
used the product in the proper way). If the contractor elects to manufacture an equal product
in-house, he will be responsible that the product performs equally with the specified brand
named product. The BPPM Section 2.4.2.2.1 contains extensive guidance on the use of ""brand
name or equal’* specifications.

3.2 USING CONSULTANTS TO PREPARE SPECIFICATIONS

REQUIREMENT

8§ 8.a.(5) of the FTA Circular 4220.1E requires that grantees avoid situations known as
"organizational conflicts of interest." An organizational conflict of interest arises when a
contractor, because of other activities, relationships, or contracts, is unable or potentially
unable, to render impartial assistance or advice to the grantee, or when a contractor's
objectivity in performing the contract work is impaired, or when a contractor has an unfair
competitive advantage.

13 _ Ahern Painting Contractors, Inc., DOTCAB 67-7, 68-1 BCA 1 6949.

14 _Inlet Co., ASBCA 9095, 1964 BCA { 4093.
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DISCUSSION

The FTA Circular envisions two distinct problems when using consultants to prepare
specifications or statements of work: (1) that the consultant will be biased toward a
particular product or firm because he has business relationships with that firm or a
financial interest in the product, or (2) that the consultant will have an unfair competitive
advantage if he is allowed to compete for a product or service which he helped to define in
a specification or statement of work. When a contractor is used to prepare or assist in the
preparation of specifications and statements of work, care must be taken to ensure that the
contractor will be completely unbiased in his decisions. Buying agencies must ascertain
that the contractor has no financial or organizational relationship with a potential supplier
which might motivate him to slant a specification toward that supplier. With respect to the
unfair competitive advantage issue, contractors developing specifications should not be
allowed to compete on procurements for which they prepared specifications.

Best Practices

Contractors who are working on specifications to be used for competitive procurements should
be required to accept a "Limitation on Future Contracting"” provision in their contract for the
specification/ consulting work which precludes them from bidding on the resulting procurement.
Further guidance may be found in the BPPM Section 2.4.2.2.2 "Organizational Conflicts Of
Interest."”

It is also advisable when using consultants to draft procurement specifications to obtain a formal
written certification with their proposal which describes all of their past, present or planned
organizational, financial, contractual or other interests with organizations whose products or
services may be offered in response to the procurement on which they will be consulting. Where
there are such interests identified by the contractor, the contractor should also be required to
describe why it believes that performance of the proposed consulting contract can be
accomplished in an impartial and objective manner. An example of a certification requirement
used by the Federal Department of Transportation may be found in Appendix B.10%.,

3.3 SPECIFICATIONS FOR EQUIPMENT AND SUPPLIES
DISCUSSION
Plans, drawings, specifications or purchase descriptions should state only the minimum

needs of the agency and describe the supplies in a manner which will encourage maximum
competition, avoiding restrictive features which might restrict offers.

15 _ Transportation Acquisition Regulation (TAR) Clause 1252.209-71 DISCLOSURE OF CONFLICTS OF
INTEREST (Oct 1994).
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Best Practices

Planning - A market survey should be conducted to determine sources that offer products which
meet the requirements. Caution must be exercised to avoid disclosure of agency budgets or other
information which might give a supplier an unfair competitive advantage. Descriptive literature
from one prospective supplier cannot be used as the sole basis for writing specifications.
Determine what your essential requirements are and separate these essentials from those which
are "nice to have" or desirable. In your research determine what the state-of-the-art is and
develop your specification within the state-of-the-art.

Content -

o A performance-type specification is generally preferable to a design-type
specification (i.e., don't tell the contractor how to do the work but rather specify the
end-item's performance). This is in keeping with a goal of maximum contractor
responsibility and minimum risk to the buying agency. It may be necessary, however,
to use design-type descriptions (as for components, tolerances, etc.) in certain
situations, such as the need for standardization.

e The specification must set forth the minimum essential characteristics and standards
required to satisfy the intended use (e.g., "no more than 2" wide"; "at least 3 hp"; "at
least once per month™).

e When "brand names" are being used for specific components, it may be advisable to
include at least two brand names followed by the words "or equal”. When so used,
the specific features which must be met by offerors should be clearly stated. See
BPPM Section 2.4.2.2.1.

e The specification must not only describe the product but must also include reliability
and quality assurance requirements (Quality Control Plan).

e Criteria for inspecting, testing and accepting the product will have to be included in
the specification.

e Preservation, packaging, packing, and marking requirements will also have to be
addressed.

e Include a Contract Data Requirements List (CDRL) to tell the contractor what
documentation is required, when it is to be delivered, and whether the documents
need approval (e.g., drawings, maintenance recommendations, master parts list,
shipping/ handling/ storage procedures, etc.) When buying major systems be sure to
require a comprehensive spare parts data package as a deliverable item. This will be
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necessary for competing the procurement of spare parts after the initial complement
of spares has been used.

e s training needed for users and those who must maintain the equipment? Are
maintenance manuals needed?

e Do not include contractual terms and conditions, such as, cost/price information,
warranties, delivery information, etc.

e Write sentences which are short, concise and simple.

e Use decimals instead of fractions.

e Don't use open-ended requirements such as "as directed,” "satisfactory to," etc.

¢ Do not use unfamiliar words, colloquialisms or words which are ambiguous.

e When you have finished, read your specification and ask yourself, "Is there any way
that anyone could misinterpret this statement?"

e You may wish to consider standardizing your Agency's approach to the format and
content of specifications and statements of work. Appendix B.2 provides a
Specification/ Scope of Service Guide which contains guidelines and
recommendations for developing specifications, data sheets, and statements of work
for supplies, equipment and services. 8

3.4 SPECIFICATIONS FOR CONSTRUCTION
DISCUSSION

The technical provisions of construction specifications must be in sufficient detail so that,
when used with the applicable drawings and the documents incorporated by reference, bids
can be prepared on a fair and competitive basis. In contracting with public funds the
essential objective in drafting specifications is to satisfy the fundamental public policy
requiring full and open competition. This objective is not only a Federal requirement but
most states and local governments have similar statutes.

16 _ Prepared by Office of Procurement, The Metropolitan Transit Authority, Harris County, Texas, dated January
1987.

7 _MPC §3-203.
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Best Practices

Contracting books, manuals, etc. - Volumes have been written about the forbidding and exotic
world of construction contracting, and we would like to begin by advising you to obtain some
essential roadmaps for this journey, beginning with a comprehensive text entitled, appropriately,
Construction Contracting. “® We would also recommend you obtain a copy of the Construction
Contract Administration Manual (which is devoted entirely to construction contracting)
produced by a public agency working with FTA grant funds. 2

Content -

e Materials, equipment, components or systems should be described, where possible, by
reference to documents generally known to industry. Such documents include
Federal, military, or nationally-recognized industry, and technical society
specifications and standards. The standards which best represent no more and no less
than the buying agency's minimum needs should be selected for incorporation by
reference into the construction specifications.

e |f you employ an A/E firm to develop your specifications be sure they are warned
against the use of proprietary specifications, i.e., writing a specification "around" a
particular manufacturer's product, effectively precluding competition. Thisis a
common practice among A/E firms, especially when a particular product has a proven
track record, but the practice conflicts with the objective of full and open competition
in public contracting.

o Keep the specifications as simple as possible. One court used these words:
"A contractor should not be required to wade through a maze of numbers,
catalogues, cross-reference tables and other data resembling cross-word
puzzlegoin order to find out what the government requires in an invitation for
bids." =

8 _ The George Washington University's National Law Center's Government Contracts Program has published a
number of excellent books dealing with Government contracting. One such book is Construction Contracting (The
George Washington University: Washington, D. C., 1991). For a complete catalogue of contracting-related texts
contact: The GW Bookstore, 800 21st. St., N.W., Washington, D. C. 20052, Phone: (202)994-6870, Fax: (202)296-
9445, http://www.gwu.bkstr.com.

19 _ Construction Contract Administration Manual, Port Authority of Allegheny County, Procurement Department,
2235 Beaver Avenue, Pittsburgh, PA 15233-1080, Phone: (412)237-7000, FAX: (412)237-7101. This Manual
contains many worthwhile things, such as procedures for bid document preparation, bidding, contract award, and
contract administration; General Contract Provisions; a multitude of forms for reporting, evaluating, administering,
etc.

2 _Gorn Corp. V. U. S., 424 F 2d 588 (Ct. CI. 1970), noted at 592.
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e You may want to consider using an "Order of Precedence" clause telling bidders
which bid documents are to be relied on in the event of a conflict within the
documents. You should choose a clause that places the most important part of the bid
package in the most important position. For example, if you are certain that the
drawings are correct, your clause could give the drawings priority over the
specification.

e Complex specifications are best discussed with bidders at a pre-bid conference but be
careful to advise bidders that none of the explanations at the conference will qualify
the terms of the specifications, which can only be modified by written amendments.

e Be sure to review carefully FTA Circular 4220 (latest version) and the Master
Agreement (MA) for requirements which may affect your specifications. Examples
would include:

o

Preference for recycled products. 2

Use of metric system. 2

Seismic safety for construction projects. 2
Environmental requirements. 2

Requirements of the Americans with Disabilities Act. 2

o Describe all of the contractor's obligations as far as meeting codes and standards that
are applicable to the project (local, State, and Federal).

e Review the suggestions above for Supplies and Equipment, Section 3.3, for
applicability to construction specifications.

2 FTA MA(12) § 15g.

Z_FTA MA(12) § 30.

Z_FTA MA(12) § 23e.

2 _FTA MA(12) § 25.

B _FTA MA(12) § 12g.
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3.5 STATEMENTS OF WORK FOR SERVICES
DISCUSSION

A statement of work, rather than a specification, is used for services contracts. A statement
of work defines the work required of a contractor, either to design the equipment to be
procured or to provide services which are not related to the procurement of hardware.

Best Practices
Statements of work should include the following elements:

o When buying services on a "level-of-effort™ basis, i.e., when specifying the number of
labor hours to be furnished by the contractor, be sure to define the labor
categories/hours for each and define the minimum years of experience and licensing
requirements (CPA, PE, etc.) for each.

e Include, if applicable, a detailed list of all data, property and services which will be
provided to the contractor by your Agency for his use in performing the contract.

o Detail all tasks the contractor must perform, and specify coordination requirements.

o Specify the data that must be submitted for approval. Also define the schedules for
initial submission and the review/approval time required.

o Describe all the standards the contractor must fulfill, including Federal, State, and
local standards that are applicable to the project.

Acronyms
ASBCA - Armed Services Board of Contract Appeals
BCA - Board of Contract Appeals
DOTCAB - Department of Transportation Contract Appeals Board
ENGBCA - United States Army Corps of Engineers Board of Contract Appeals
FTA MA - Federal Transit Administration Master Agreement
GSBCA - General Services Administration Board of Contract Appeals

MPC - American Bar Association Model Procurement Code for State and Local Government
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Chapter 4

4 - Methods of Solicitation and Selection
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4.3.2.3 Solicitation (5/96)

4.3.2.4 Pre-Bid and Pre-Proposal Conferences (11/03)
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4.4.4 Responsive Bidder (5/96)
4.4.5 Bid Mistakes (5/96)
4.4.6 Bid Withdrawal (5/96)
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4.0 OVERVIEW

REQUIREMENT

The methods of solicitation and selection allowed within the Federal contractual sphere * are
listed in § 9 of FTA Circular 4220.1E. You may choose:

e micro-purchases only for contract amounts less than $2,500;

« small purchase procedures only for contract amounts less than the simplified
acquisition threshold (currently $100,000);

o sealed bids where
° you have a complete, adequate, and realistic specification or purchase description,
°  two or more responsible bidders are willing and able to compete,

° the procurement lends itself to a firm fixed price contract and the selection can be
made primarily on the basis of price, and

° no discussion with bidders is needed after receipt of offers;

e competitive proposals; or

e  noncompetitive proposals (sole source) procurement only if you can justify not
soliciting additional competition in the manner explicitly defined in FTA Circular

4420.1E § 9.h.

State law usually restricts the method of procurement more tightly than these Federal
requirements.

DEFINITION

Solicitation - A purchasing entity's request for offers, including a telephone request for price
quotations, an invitation for bids, or a request for proposals.

Offer - A promise to provide goods or services according to specified terms and conditions in
exchange for material compensation.

1 _ see Section 1.3.2, "Federal Contractual Sphere."
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Acceptance - Agreement to the terms of an offer. In most jurisdictions, "award" by a public
agency can constitute acceptance, and may create an enforceable contract.

DISCUSSION

Based on your procurement plans and the specification developed with your customer, you
will generally initiate the procurement by soliciting offers. Depending on the requirements
of the method of procurement you choose, you may solicit offers in a telephone call or in
many other forms ranging up to multi-volume requests for proposals. When you receive
offers (whether quotations, bids, or proposals), you may accept one, reject them all, or
(unless you are using the sealed bidding method) request additional offers. Regardless of
the procurement method, when you accept an offer, you create a binding contract
according to the terms of the offer.

Best Practices

When you and your customer have specified the requirement, you will generally solicit offers
from suppliers. The solicitation ranges from a telephone call to make a reasonable price
determination (in the case of a micro-purchase), to a lengthy request for proposals in the case of
a competitive proposal. The terms in your solicitation of offers are substantially determined by
the method of selection you will use. Because your contract will ultimately be based on the
terms of the offers, the selection of a method of procurement and the terms in your solicitation of
offers are important and you will have the most success if they are based on well-tested practices
and documents.

The solicitation of offers places you in the position of controlling the competitive process. You,
rather than the supplier, decide whether to accept or reject the offers. A technical exception to
this competitive model occurs in some micro-purchases and small purchases when, based on
catalogues or other supplier information, you issue a purchase order (or similar document)
without receiving a direct offer. In this case you are technically making the offer, and the
supplier is in a position to accept (usually by performing) or reject (usually by notice to you).

A solicitation does not bind your agency to purchase the goods or services solicited, although it
may create an implied contract of fair dealing with your suppliers. 2 Although you will want to
treat suppliers as partners and with respect for the purposes of long run competition and
cost-effective business relations, many agencies make clear in their solicitations that they reserve
the right to reject all offers, i.e., that they are merely soliciting offers and that the solicitation
does not create any rights in suppliers. The price quotations, bids, or proposals submitted by
suppliers should be firm offers to your agency to supply the goods or services upon the material
terms in your solicitation.

2 _ United States v. John C. Grimberg Co., 702 F.2d 1362, 1367 (Fed Cir. 1983) (in banc).
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In sealed bidding, there is generally no further modification of material terms: your agency
either accepts one of the offers or rejects all bids. In the other procurement methods, you may
request or receive additional offers before you accept one.

Although FTA Circular 4220.1E provides you broad choice and discretion, state laws and local
policy often require that you use sealed bids in certain procurements and that you use
competitive proposals in others. Based on state law and your own practice, you may find the
method of procurement is largely determined by the type of services or goods you are

procuring. 2 If the procurement is too large for micro-purchase or small purchase procedures,
you will generally invite sealed bids for selection primarily based on price, or request proposals
which will be evaluated according to additional criteria before a selection is made. Under certain
restricted circumstances, you may solicit a non-competitive proposal from a sole source.
Purchases under contracts with sister states or local agencies may also meet the Federal
requirements. *

If the legal and policy requirements leave you with more than one available procurement
method, your choice among these methods will depend largely on:

o the time and expense required of you and your suppliers for the respective methods, and
o the likelihood of getting the best buy for your customers.

When you accept an offer, you establish a contract.

4.1 MICRO-PURCHASES

REQUIREMENT

§ 9.a. of FTA Circular 4220.1E authorizes the use of micro-purchases as a method of
procurement, when appropriate. If used, the following apply:

1. Micro-purchases are defined as those purchases under $2,500.

2. Micro-purchases may be made without obtaining competitive quotations if the grantee
determines that the price to be paid is fair and reasonable.

3. Micro-purchases are exempt from the Buy America requirements. >

3. see Chapter 6 for a discussion of the procurement methods commonly used for each object of procurement.
* - FTA Circular 4220.1E § 7.f.

> 49 CFR § 661.7, Appendix A to § 661.7, subparagraph (e).




Best Practices Procurement Manual — Chapter 4 — Methods of Solicitation and Selection Page 6

4. Micro-purchases should be equitably distributed among qualified suppliers in the local area
and purchases should not be split to avoid the requirements for competition above the
$2,500 micro-purchase threshold.

5. The requirements of the Davis-Bacon Act apply to construction contracts between $2,000
and $2,500. ®

6. Other than the Davis-Bacon Act clauses for construction contracts between $2,000 and
$2,500, no other Federal clauses are required.

7. Minimal documentation is required: (a) a determination that the price is fair and reasonable
and (b) how this determination was derived.

DEFINITION

Micro-purchasing - A method of procuring goods and services under $2,500. A micro-purchase
does not require obtaining competitive quotations if you determine that the price to be paid is fair
and reasonable.

DISCUSSION

If permitted by state and local requirements, purchases under $2,500 no longer require
more than one price to satisfy Federal requirements, as long as you determine that the
price paid is fair and reasonable. You can include a "*fair and reasonable price"
determination in your forms used for micro-purchases. Rotating through a list of the
suppliers is one method to equitably distribute the micro-purchases among qualified
suppliers.

Best Practices

A threshold question you must get an answer to is whether or not your state law allows you to
implement a micro-purchase method of procurement that does not require "full and open
competition.” If you have the legal authority under your state law to implement a micro-purchase
program, you must comply with the procedural requirements stated as items 1, 2, 4, & 5 under
the Requirements portion of this section. Once you are satisfied that you can legally have a

b Asa practical matter, you may wish to adopt the statutory threshold for the Davis Bacon Act of $2,000 as the
micro-purchase threshold for construction services. This is what has been done with the Federal Acquisition
Regulation -- see, FAR § 13.601(a) which defines micro-purchases for construction as being limited to $2,000.
However, if you have a requirement for $2,300 of construction, you no longer need competitive quotations, but you
still need Davis-Bacon wage rate submissions and compliance.
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micro-purchase program under your state's laws, you need to develop a procedure or regulation
that addresses the FTA requirements and provides practical guidance to your organization

Limits and Procedures - How will you guide the use of micro-purchase procedures? In
accordance with the general requirement to have procurement procedures and a contract
administration system (including written selection procedures),” larger agencies often maintain
formal written procedures that address the circumstances under which micro-purchase
procedures should be used. Although these circumstances shall not include purchases greater
than $2,500, you may wish to set your limit lower depending on state law and your own
experience with the cost-effectiveness of price competition using small purchase procedures. If
you can efficiently ascertain the lowest cost supplier, you may not always wish to use
micro-purchase procedures.

This method of procurement is intended to be used as creatively as possible and to minimize the
paperwork that is inherent in other procurement practices. In establishing policies relating to
micro-purchases at the grantee level, you must always be mindful of the "equitably distribute”
requirement and the prohibition against splitting procurements. ¢ The latter requirement is one
you already deal with at all levels of your procurement processes. However, a significant
requirement is to meet the documentation requirement of the FTA -- a determination that the
price is fair and reasonable and how this determination was derived.

Equitable Distribution - How will you equitably distribute your purchases among local
suppliers? Do you have an automated purchasing and materials management system in place
that allows you to track purchases by line item and vendor the item was purchased from? If so,
and if you have multiple vendors for that item or service, you can alternate among those vendors.
Do you have blanket purchase agreements in place with multiple vendors for multiple products
which were established as a competitive process? If so, micro-purchases could be made from
those vendors, again on a rotating basis. It is a good practice to keep records on dollar amounts
awarded during the year to assist in monitoring distribution.

Bid Splitting - How will you monitor procurements so that requirements are not being split
to avoid another procurement method? You may have a system in place now that allows you
to monitor any tendency to split requirements over your small purchase maximum into small
purchases. Micro-purchasing would be an additional method of procurement addressed in your
procedures and training within your agency. If you have an automated system which records
individual procurements, that system may have to be reviewed periodically to analyze the

" _FTA Circular 4220.1E § 8.c.

8 . You must not split a procurement that would be in excess of $2,500 (three widgets worth $1,500 apiece for a total
of $4,500) into smaller purchases (three sequential purchases of $1,500) in order to use this method of procurement.
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procurement patterns for a particular product or service. Many times, you simply rely on your
buyer or contracting officer to monitor not only bid splitting but also equitable distribution.

Fair and Reasonable Determination - How do you document your determination that the
price is fair and reasonable and the basis for that determination? You may want to prepare
some "boilerplate” determinations for signature that address specific ways you buy products or
services. You may want to say that based upon a telephone quote from John Doe Company for
the widget and comparing that price with a price paid 6 months ago for the same widget, it is fair
and reasonable -- you would fill in the blanks in your form, sign it, and file in the procurement
file. Alternatively, you may use an existing form such as a buyer's tabulation that is filed. You
may want to have another form that indicates the procurement is being made from an existing
Blanket Purchase Agreement for which competition was obtained. You may want to prepare a
form that addresses sales items -- you are buying this widget from X Company based upon an
advertisement that the widget normally sells for $35 each and is on sale for $29.50 and this is fair
and reasonable. Finally, you may want to have a form that simply addresses a standard
commercial item -- the price is fair and reasonable because it is a standard commercial item sold
in the open marketplace. 2

In implementing this requirement at the Federal level, the regulations recognize the paperwork
cost of verifying the reasonableness of price may more than offset the potential savings. The
price is also essentially assumed to be reasonable unless the contracting officer suspects or has
information to indicate that the price may not be reasonable (higher than recent price paid or has
personal knowledge of price for the supply or service), or a supply or service is being purchased
for which there is not comparable pricing information readily available. °

Other Federal Precedent - In response to requests from its own field offices for more guidance,
the Federal Government recently revised its regulations dealing with direct Federal micro-
purchases. 1 Because these changes give more flexibility to procuring agencies, you might want
to review these provisions as you consider policies and guidance for your agency's micro-
purchases. Among the changes were:

e the Government-wide commercial purchase card is the preferred means (but not the only
means) to purchase and pay for micro-purchases; 12

9. Although it is written for the more detailed "price analysis" required in competitive procurements, FAR § 15.805
discusses price analysis techniques that may be used or adapted to support your determinations for these
micro-purchases.
10

- FAR § 13.106(a)(3).

1 These changes were published as part of Federal Acquisition Circular 90-40 in VVolume 61 of the Federal
Register on pages 39189 through 39199 (61 Fed. Reg. 39189-39199 (July 26, 1996)).

12_FAR § 13.103(e).
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e agencies are encouraged to delegate micro-purchase authority to employees of the agency
who will actually be using the supplies or services being purchased; £

e contract clauses are not required for micro-purchases; and
 documentation to support micro-purchases is to be minimized.

A recent report by the General Accounting Office £ that addresses use of credit cards by Federal
agencies is expected to result in more relaxed guidance being issued by the Federal agencies and
increased usage of the credit card. The report discusses the savings in time and money that an
agency can realize by utilizing credit cards for micro-purchases and the fact that there has been
no apparent increase in procurement fraud through the utilization of these cards.

There is no absolute guidance that can be given in this area as to what works best or even well.
The authority to use micro-purchases is intended to provide a very flexible procurement method
which will allow you to buy low-priced items in a cost-efficient manner.

4.1.1 Purchase Cards
DISCUSSION

This section deals with the use of purchase cards for micro-purchases, which are those of
$2,500 or less. Since micro-purchases are exempt from the requirements of publicizing and
obtaining competitive quotes, they are well suited to being delegated by the procurement
department to the end users of the supplies or services. And since purchase cards have
proven to have certain advantages in making micro-purchases, the delegation of authority
to use purchase cards will be the focus of this section.

A purchase card works like a personal credit card, such as VISA or MasterCard. Purchase
cards offer a number of tangible advantages over the traditional purchasing methods of
issuing individual purchase orders or blanket purchase orders, but they also present new
challenges, especially in the area of internal controls and the equitable distribution of the
agency's business to various vendors, including Disadvantages Business Enterprises
(DBE's).

¥ _FAR § 13.106(a)(3)(i) and 1.603-3(b). See also Section 2.1.2, "Autonomy" regarding decentralization,
generally.

Y_FAR §13.106(b).

1% GAOINSIAD-96-138 (8/6/96). GAO Reports are available on the Internet at the Government Printing Office
web site: www.access.gpo.gov.
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Best Practices

The San Francisco Bay Area Rapid Transit District (BART) instituted a pilot program for
purchase cards on July 1, 1996. The results of the BART program have generally been very
positive. The BART experience has demonstrated a number of important lessons, which other
grantees should be aware of, and these are discussed below. The detailed procedures adopted by
BART for implementing its purchase card system are included in Appendix B.13, BART
Purchase Card System.

Delegation of Authority - All purchase cards should be centrally controlled out of the
Procurement Department. The Procurement Department must be responsible for training those
individuals who are to be given authority to use the purchase cards. In order to maximize the
benefits of micropurchasing with purchase cards, the persons authorized to use the card should
be those whose department will be using the supplies or services being purchased. The
delegation of authority to end users should involve the appointment in writing of these end users
as "contracting officers™ (or such other title as the grantee may use to describe those having
authority to award contracts). Such an appointment procedure has been adopted by BART, and
is also followed by Federal agencies (See FAR 1.603-3, Appointment). All purchase card
activity would function, therefore, as re-delegated procurement authority requiring a valid
warrant, training and periodic review by the Procurement Department. Cardholders would be
subject to the same Standards of Conduct as other procurement personnel (See BPPM § 2.4.2.2.2
- Written Standards of Conduct). They would also be subject to the procurement policies issued
by the Procurement Department. The grantee’s written procurement procedures must be
expanded to give specific guidance for purchase card activity, including the internal controls and
the best business practices for users to follow.

Advantages of the Purchase Card - BART has identified a number of advantages in using the
purchase card. These include:

e Vendors are now getting paid much more quickly; i.e., within 1-2 days.

e Vendors are responding rapidly to the agency's orders; i.e., within 20-30 minutes of an
order.

o If avendor does not have the needed part, the end user "shops" the street until they can
find another vendor who has the part, instead of ordering the part from the initial vendor
who would have to "buy" the part and pass it through the blanket purchase order with an
additional "markup."

e There is more price competition with the card than with using the traditional blanket
purchase order system. In the past, vendors knew how difficult it was to get a blanket
purchase order established, so their pricing tended to be inflexible. With the card,
vendors know that BART has the ability to go to other vendors, so there is now more
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price competition. The bottom-line result is that there are fewer vehicles out for parts and
the budget performance has improved.

e The card provides a complete electronic listing of all cardholder activity. This activity
can be analyzed using PC software such as MS Office-Access and Excel to look at trends
in the data; for example:

e Were any individual transactions over the micro-purchase threshold of $2,500? Are
requirements being artificially split to stay within the $2,500 limit?

e Were purchases of similar items for different vendors reasonably uniform in pricing? In
other words, does the data prove the reasonableness of prices being paid?

o Is the business being equitably distributed among vendors?

e Are Disadvantaged Businesses receiving an equitable portion of the business? This can
become a problem area with the card, and end users need to work to identify potential
DBE vendors. The agency’s written procedures for the card should make the cardholders
responsible for meeting the agency’s reasonable and attainable DBE goals.

4.1.2 Consolidation of Micro-Purchases

If you have a large volume of repetitive buys, you should consider whether it is feasible to
consolidate these purchases into larger quoting packages in order to get better pricing, reduce
inventory levels, and make the procurement operation more efficient in terms of effort expended.
The best practice described below may be something you should consider for your agency if you
have circumstances similar to those at the Whidbey Island Naval Air Station.

Best Practices

This describes an initiative taken by the Purchasing Manager at Whidbey Island Naval Air
Station to analyze the repetitive procurements for standard items from the several different shops
at this government facility, and consolidate them into larger quoting packages. The result was a
dramatic lowering of unit prices and a much more efficient procurement office in terms of effort
spent. This procurement manager also used this technique for her next employer, Community
Transit, with similar savings.

When she assumed the duties of Purchasing Manager, this individual began to develop lists of
items bought repetitively during the last six-month period. She entered the items into a database
for easy retrieval and updating. A list of items was developed for each of the functional user
shops that initiated procurements. These included: paint supplies, building supplies, plumbing
supplies, grounds keeping supplies, liquid oxygen plant supplies, vehicle maintenance, office
supplies, electrical supplies and waste & heating plant chemicals. Once the historical purchases
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information was developed, the Procurement Manager sent the data to each of the shop managers
and had them review it and update it for their anticipated needs in the upcoming six-month
period.

With the anticipated six-month requirements lists in hand, the Purchasing Manager then
developed vendor lists for each of the different shop’s requirements. Vendors were notified that
the anticipated needs for the next six-month period were based on actual historical usage so that
there was a certain degree of confidence that the items on the list would be ordered during the
upcoming period, although no guarantee was given to the vendors that the Navy would buy the
same quantities they had bought in the past. It should also be noted that the six-month contract
period was chosen after dialogue with vendors who suggested they would be willing to bid prices
without contingencies for inflation if the contract was six months and not, for example, one year.
So the contract terms were chosen with the vendors’ advice as to what would achieve the best
pricing arrangement. For each list of standard items bid, no more than two or three vendors were
awarded each list. Then blanket agreements were processed with unit prices that were firm for
the six-month period of the contract. This entire procedure was then repeated every six months.
The end result was not only dramatically lower pricing and more efficient procurement
operations, but also lower inventory levels since the vendors were willing to stock the various
items knowing they would in all likelihood get orders for the items. This meant the Navy
received the items expeditiously when orders were placed. 8

4.2 SMALL PURCHASES

REQUIREMENT

Small purchase procedures may not be used if the services, supplies, or other property costs
more than $100,000. If small purchases procedures are used, price or rate quotations shall be
obtained from an adequate number of qualified sources. FTA Circular 4220.1E § 9.b.

DEFINITION

Small Purchase - Acquisition of services, supplies or other property that cost less than the federal
simplified acquisition threshold, currently fixed at $100,000.

Small Purchase Procedures - Those relatively simple and informal procurement methods used to
make small purchases. If these procedures are used, price or rate quotations shall be obtained
from an adequate number of qualified sources.

18 _ For further information contact Ms. Sandra Kuykendall at skuykendall@islandtransit.org.
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DISCUSSION

As a method of procurement, small purchase procedures recognize that up to some
statutory level ($100,000 for federal procurements) it could cost more to conduct formal
competition than the value expected to be yielded by the formal competition. This
procedure requires obtaining only limited competition from an "adequate’ number of
""qualified™ sources (at least two). Solicitations and quotations for small purchases may be
either oral or written.

Best Practices

State and Federal Thresholds - As with most other procurement methods, it is important that you
determine the dollar threshold for small purchases in your state law and local requirements. In
many cases, the definition will not define a small purchase but, rather, will establish at what
dollar value competitive sealed bids or proposals are required -- e.g., "before a contract can be
awarded in excess of $15,000, the procedures of this statute relating to competitive sealed bids or
competitive sealed proposals shall be used." Contracts awarded at the lower of this state level or
$100,000 are considered small purchases for the purposes of this discussion and the provisions of
FTA Circular 4220.1E.

If your state and local threshold for small purchases is substantially less than $100,000, you may
wish to recommend that these requirements be changed to conform more closely to Federal
requirements. Alternatively, if the state's requirements above its small purchase threshold are
substantially less cumbersome than Federal requirements, you may wish to create an
intermediate procedure for small Federal / competitive state purchases. For example, if your
state required that in all construction and equipment contracts over $10,000, competition be
obtained by a simple posting and solicitation without advertisements, you could establish a
procedure for bids between $10,000 and $100,000 that avoided the time and expense of
advertising the procurement and relied on direct solicitation to known sources.

Initiating a Small Purchase - What documentation do you use to initiate this procurement
method? Most transit properties use some sort of requisition that is typically prepared by the
unit that has the requirement (your customer) which details how many widgets are required and
by when. Many times, this same document will include estimated pricing and this estimate will
frequently dictate which method of procurement you will use. Obviously, if the requirement is
for $500,000 worth of widgets, you will use a competitive process (IFB or RFP). Your
procedures can encourage your customers to attach a draft specification or scope of work to the
requisition, particularly if the small purchase method is to be used; otherwise you may assist
your customer. (See Chapter 3, "Specifications.")

Should you establish a practice of rotating buyers that are involved in using these
procedures from one commaodity to another? In rare instances, it has been found that a buyer
gets "too close™ to a particular vendor and, because of the informality of the procedures, that
vendor starts to receive most of the purchase orders for those requirements. Purchase order
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records can be reviewed (perhaps through your agency's accounts payable records) to see if one
vendor has received an abnormal amount of purchase orders. On the other hand, a buyer who is
familiar with the supply industry characteristics of a commaodity, such as the manufacturing
cycle, lead time, distribution practices, etc., can bring both efficiency and more optimal buying
to the work.

Solicitation - What level of competition is required? Stated another way, how many
individuals or firms must be solicited? It is not unusual to have a requirement that three firms be
solicited up to an expected contract value of $5,000 and between $5,000 and $15,000 (the
hypothetical maximum), five firms would be solicited. If your source list has more firms than
you are required to notify, do you have a procedure to rotate sources? For example on one
procurement you will contact firms 1 through 5 and on the next one, you will contact firms 6 -
10. Itis not unusual to have procedures that require you to rotate your sources in this manner.
By doing so, you are broadening your base of competitors and enhancing your competition.

Is the small purchase for architectural or engineering (A&E) services? If so, A&E services
may be procured using small purchase procedures. However, the language in FTA Circular
4220.1E that requires the procurement of A&E services using the Brooks Act procedures also
applies. 1 The selection must be based initially on qualifications; price may be considered only
for the most qualified offeror. You may proceed to the next most qualified if you cannot agree
on a fair and reasonable price. 18

What level of documentation is required to solicit prices for small purchase non-Brooks
procurements? Can you use oral descriptions only, up to a certain dollar value? Are written
descriptions (specifications or statements of work) required above a certain level? It is not
unusual for small purchase procedures to allow oral descriptions, (particularly if the procurement
is decentralized or the buyer has expertise in the item), up to one estimated dollar level and then
require written descriptions above that level. Remember, that for construction using federal
dollars, the Davis-Bacon Act requirements apply to all procurements (including small purchases)
over $2,000. £ The level of documentation may also be tied to whether or not an off-the-shelf
item is being bought or whether the item or service being bought is as per an agency
specification. Oral solicitations and quotations may be allowed at a higher dollar level for
off-the-shelf products than for products built to agency specifications.

17 _See FTA Circular 4220.1E § 9.e -- "Grantees shall use [the Brooks Act] for contracting for A&E services. . .
(emphasis supplied)” See Section 6.5 - Architect-Engineering Services for a complete discussion.

18 _ See Section 6.5 - Architect-Engineering Services.

19 _see discussion of these requirements in Section 8.1.3, "Davis Bacon Act."
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Is there a requirement that you include a certain number of DBE firms in the firms you
contact? This is a fairly common requirement transit properties use for DBE participation.
Compliance with your policies can be systematically documented.

How do vendors indicate their price(s) to you in response to your request? Do you accept
oral prices? Do you require written quotations? If so, do you allow faxes? You could do any of
these. You must, however, determine what complies with the laws governing your property and
then develop and follow appropriate procedures. The format and level of detail in these
procedures should be commensurate with the size of your agency and they can be well enough
promulgated so that they are well known to members of your procurement staff and your internal
customers.

Award - What happens if the quotations are all higher than your small purchase threshold?
Can you still issue a purchase order or do you have to change methods and perform a
competitive procurement? In many states, you will not be able to award an order that is in
excess of your state's small purchase threshold. This is why it is a good idea to try to develop an
estimate prior to initiating the quotation process. If it is "close", it will probably be better to
commence a formal competitive procurement to begin with.

How do | award a small purchase? The most common contractual instrument used to
accomplish a small purchase is a purchase order. Typically, after you determine who will
provide the best price for the widget, you will prepare a purchase order with the price and other
terms and conditions required by your agency and send it to the vendor. In most instances, this
document transmission does not create a binding contract -- it is your offer to the vendor to do
the work or provide the widget at the price quoted. A contract comes into existence when the
vendor demonstrates some level of acceptance of the offer -- usually when accepted in writing,
performance commences, or delivery is made. 2

Documentation - How much documentation of the procurement process do | need to keep?
One standard you may find useful is to how much would satisfy a third party (an auditor), that
you have complied with your agency's policies and procedures and that the price you are paying
is "reasonable." This will typically include the requisition (or purchase request), what
specification was used (if any), who were quotations requested from, when and what quotations
were received and from whom (a simple abstract of quotes received), and a copy of the purchase
order. Much of the documentation for small purchases can be accomplished on pre-printed
forms or completed on-line if your computer system will allow for that type of input.

Remember, it is supposed to be simple, but never forget that we must make an audit trail that can

0 A "delivery order" as opposed to a purchase order, is issued typically under the terms of a requirements type
contract that has been competitively procured under formal procedures. The delivery order is simply an ordering
mechanism under that contract and is not an independent contract like a purchase order.
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be followed — the clearer and more complete the trail is, the better. Procurement documentation
is discussed in Section 2.4.1, "File Documentation."

4.3 COMPETITIVE PROCUREMENT METHODS

4.3.1 Overview -- Sealed bids v. Competitive Proposals

REQUIREMENT

There is no Federal requirement that grantees use the sealed bid or competitive proposal
method of procurement for any procurement. These are methods identified by the FTA as
methods that may be used as appropriate. 2 The following conditions should be present for
sealed bidding to be feasible:

1. A complete, adequate, and realistic specification or purchase description is available;

2. Two or more responsible bidders are willing and able to compete effectively for the
business;

3. The procurement lends itself to a firm fixed price contract and the selection of the
successful bidder can be made principally on the basis of price; and

4. No discussion with bidders is needed. %
Sealed bidding is the preferred method for construction if the above conditions are present. 2
If sealed bidding is used, FTA Circular 4220.1E places general requirements on the
advergisement, bid period, bid opening, price adjudication, and contract award or rejection of
bids. #

If, however, a grantee decides to use the competitive proposal method of procurement, the
FTA prescribes requirements for publication including evaluation factors, solicitation,
evaluation, selection, and award. £

2L _FTA Circular 4220.1E § 9.
22 _FTA Circular 4220.1E § 9.c.(1).
2 _FTA Circular 4220.1E § 9.¢.(3).

24 _ see Section 4.4, "Sealed Bids," and FTA Circular 4220.1E § 9.c.(2).

%5 _ see Section 4.5, "Competitive Proposals," and FTA Circular 4220.1E § 9.d.
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For some agencies, state law requires the sealed bidding or competitive proposal method in
procuring certain goods or services, or in certain circumstances.

DISCUSSION

If you and your customer (using department) can specify what you need accurately enough,
you maybe confident you will receive a satisfactory product or service from any responsible
and responsive bidder. In these cases you can maximize price competition and simplify the
process by using sealed bids. E.g., supply of diesel fuel normally fits this procurement
method.

There are commodities and services that your customers need that are very difficult, if not
impossible, to obtain through a sealed bidding process under which award is made to the
low responsive responsible bidder. You may not be able to define your requirement
precisely enough and/or you may be concerned with performance specifications which are,
by their nature, more subjective than design specifications. £

There may be technical and price tradeoffs in what you are trying to buy. You may be
willing to pay a somewhat higher price to obtain a commodity that does more for your
system, but there is a limit to what you will pay. You may find that the quantities or time
required are unknown. The price risk associated with a fixed price contract may be
burdensome on the contractor and would be borne at too high a price to the agency to use
that type of contract. Consequently, you need the ability to negotiate cost elements for the
contract that could result in a cost reimbursement type contract.

There may be a variety of good sound business reasons why you need the ability to
negotiate a contract and are willing to spend the time to do so. The competitive proposal
method is a flexible procurement tool for you to use. E.g., development of a new
information system to serve a unique need would probably require a negotiated
procurement.

Purpose

Sealed bidding (sometimes called "invitation for bid method" or "formal competition") and
competitive proposals (sometimes called "request for proposal method, or "competitive
negotiation") are the two principal procurement methods. The sealed bid method is preferred
because:

% _see Chapter 3, "Specifications" for a discussion of these and other specification issues.
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e itisasimple process without complex evaluation criteria or repeated requests for and
receipt of offers;

e it maximizes price competition by basing the selection among responsive, responsible
bidders on price alone; and

e itisthe most easily understood by suppliers and the public, maximizing public
acceptance and minimizing the opportunity for unethical practice.

However, it requires a very clear specification since it could result in you not getting what you
want, and the successful bidder can use ambiguity in the specification to reduce its costs and
increase its profit. Nevertheless, this method is required by many state laws for many major
transit procurements.

Your customers may not embrace sealed bidding as eagerly. In addition to the burden of
specification which often falls on them, they may believe that sealed bidding requires them to set
minimums on these parameters just to maximize price competition. Hence, the negative
connotation of "low bid" equipment or services. Most states require, or at least permit, use of the
competitive proposal method for professional services. Computer system procurements were
often classified as professional services, recognizing the design and software development
content which made it difficult to specify computer systems for price competition. Today,
software systems often have their own exemptions from competitive bidding requirements.

Where it is permissible, there is a growing trend to use competitive proposals. An increasing
number of states permit competitive proposals for bus procurements and the American Public
Transit Association Standard Bus Procurement Guidelines encourage the use of this method.
The competitive proposal method is intended to permit competition on quality and other factors,
as well as on price. L It is a good practice to become familiar with your state laws and work
with counsel to maximize flexibility of the procurement process to be used.

Best Practices

Similarities between the Sealed Bidding and Competitive Proposal Methods of Procurement -
The competitive proposal method has many common attributes with the sealed bidding process:

o Like an Invitation for Bids, the Request for Proposals is a written document published to
the "world", soliciting the submission of offers in response to the Request.

e The objective is to promote full and open competition.

%" _The Brooks Act procedures, required for Architectural and Engineering services and described in Section 6.5, go
one step further by prohibiting price competition and requiring selection based solely on technical criteria.
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e The terms and conditions of the solicitation and the resulting contract are spelled out in
the Invitation or Request.

o |If determined necessary, an opportunity is provided (through a pre-bid or pre-proposal
conference) for prospective offerors to meet with procuring agency officials to get
answers to questions prior to the submission of the bids or initial proposals.

e A reasonable amount of time is provided prospective offerors in which to prepare and
submit their offers.

e Rules are normally provided that specify treatment of offers that are submitted late.
e Award will only be made to an offeror determined to be "responsible.”

Differences between the Methods of Procurement - The competitive proposal procurement
method differs from the sealed bidding process in that:

e A complete, adequate and realistic specification or purchase description allowing for
competition primarily on the basis of price alone may not be available.

e The contract award amount, whether a firm-fixed price or some type of cost
reimbursement contract, can only be determined on the basis of costs of the contractor
derived from a negotiation process.

e Discussions or negotiations may be needed to address technical requirements as well as
proposed cost or price aspects of the offeror's proposal. Discussions may be conducted
with one or more offerors who have submitted proposals.

¢ An opportunity may be given to revise proposals and to submit a final proposal at the
completion of the discussion phase of the process.

4.3.2 Common Elements of Solicitation Process

4.3.2.1 Advertising and Publicizing Solicitation

REQUIREMENT

§ 8.a. of FTA Circular 4220.1E requires that all procurement transactions be conducted in a
manner providing full and open competition.

§ 9.c. of FTA Circular 4220.1E requires that invitations for bids are to be "publicly"
advertised.
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8 9.d. of FTA Circular 4220.1E requires that requests for proposals are to be publicized.

State law requirements are sometimes more specific as to the content and manner of
advertising, particularly when using the sealed bidding method.

DISCUSSION

IFBs and RFPs must be publicly advertised and publicized (respectively) but the precise
manner and content is at your discretion within your state law requirements. While the
major local newspapers in your commercial community are the most commonly used
media, varying procurements will dictate varying media and varying notice periods to most
cost-effectively notify the greatest feasible number of competitors.

Outreach through diverse media may be the most cost-effective means to increase
competition, e.g. through market communication networks such as trade associations,
commercial procurement listing services, or mailing list enhancement as discussed in
Section 4.3.2.2, "'Solicitation Mailing List."" However, advertising in appropriate media is a
prudent manner of ensuring unbiased notification and of making new contacts. In addition
to increasing competition, advertising procurement actions also broadens industry
participation in meeting industry requirements, as well as provides assistance to small
businesses and DBE firms interested in obtaining contracts and subcontracts.

Best Practices

Your state legislature, in recognizing a causal relationship between advertising and competition,
may have addressed the need for advertising procurements by enacting a requirement to
advertise. As with other procurement issues, you should check to see what, if any, specific
requirements you are obligated to follow under your state's law. The requirement for
advertisement generally takes the form of requiring a notice inviting bids be published at least
once in at least one newspaper of general circulation in the state not later than the fourteenth day
before the day set for receipt of bids -- the numbers vary from state to state but these parameters
are typical.

There are many variations to this general type of notice requirement including the number of
times the notice must be published, the number of newspapers it must be advertised in, the target
circulation of those newspapers, and the number of days prior to receipt of bids it must be
published. The contents of the notice itself are frequently mandated as well: e.g., must include a
general description of the items to be purchased, must state the location at which bid forms and
specifications may be obtained, and must state the time and place for opening bids. The same
rules and notice requirements may apply to both competitive bids and competitive proposals. If
you have scheduled a pre-bid or pre-proposal conference, this is also one of the first pieces of
information upon which the offerors will act. Remember, what you want to gain from this
advertisement are responses from potential bidders or proposers to your up-coming procurement
and their interest in receiving the solicitation you plan to issue.
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If you are in a position to adopt regulations governing the advertisement of solicitations, you
should keep in mind that one of your goals through this effort is to maximize competition. With
that as your goal, the following may be of assistance:

e Deciding into which newspapers to place your notices, determine which (if you have a
choice) reaches the broadest readership, particularly in the business community (i.e.,
prospective bidder or proposer).

e Because advertisements are such an expense, try to negotiate with the newspaper to
include your notices for free as a "public service." It doesn't hurt to ask, particularly if
you have competition for the business. Even if you are unsuccessful in having the notices
placed for free, you might be able to obtain a reduced rate.

o Does the city or county have a place where they post notices and is it used by bidders?
Can you post there? You may have a place where your agency is required by law to post
notices of its meetings (a public meeting act notice) which may be a good place to place
these procurement notices as well.

o Does your agency have a "home page" on the Internet's World Wide Web? Getting the
word out on upcoming procurements is one of the primary purposes many transit
agencies establish a home page in the first place (the other is posting job vacancies). You
may also want to consider using existing state-level home pages or bulletin boards. Don't
overlook this as a real medium to reach potential bidders and proposers. The federal
government is really encouraging companies of all sizes to utilize computers in the
procurement process, and has many initiatives to go "paperless.” This is particularly
evident in small purchases. As the procurement community becomes more sophisticated
in accessing and effectively using the Internet, consider utilizing this relatively
inexpensive medium to advertise your procurements to a national audience.

e If your commercial environment supports many broad-based newspapers, it may be
appropriate to competitively procure newspaper advertising.

e If your advertising volume is significant and your media market complex, you may find
that an agency can cost effectively negotiate media availability.

e One of the most effective ways to increase DBE participation in your procurement
processes is to advertise in media read by that target community. Your DBE program
may require you to advertise in target-specific newspapers to enhance participation by
those entities. Your agency's program may be large enough to distribute a regular
publication to all vendors certified under your program or to membership lists of such
organizations as minority chambers of commerce. Whatever is being done by your
agency in terms of advertising the program, you can take advantage of that opportunity
and advertise up-coming procurements as well. Because of time requirements in advance
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of the actual publication, you may not be able to give all of the detail about a specific
procurement, but you still can put the community on general notice about the
opportunity.

e Does the construction industry in your community (AGC, ASA, etc.) advertise to its
membership notices of up-coming procurements in the public sector? If so, try to get
your notices published there as well. Frequently there is no charge for this service.

We have identified in the "Requirements” discussion above, the only FTA requirements that
exist in terms of publicizing notices about up-coming procurements. Even though there are no
detailed discussion or set of guidelines other than these general statements. 2 It is a good
practice to advertise your procurements in a manner that will encourage maximum competition.
Find out if your "general circulation™ newspaper has national circulation. That is the sort of
information that circulation departments of newspapers love to pass on to prospective customers!
Consider advertising your large rolling stock and systems-type contracts in national trade
association publications such as APTA's Passenger Transport and other trade magazines. Also,
consider advertising your procurements in the Commerce Business Daily (CBD) which is the
required publication for federal government contract actions. 2

4.3.2.2 Solicitation Mailing List

REQUIREMENT

In addition to the general requirement for full and open competition which we have discussed
above, the only additional requirement dealing (indirectly) with a mailing list is the
requirement in FTA Circular 4220.1E § 9.c. that, if the IFB method is used, "bids shall be
solicited from an adequate number of known sources."

DISCUSSION

The development and use of a solicitation mailing list is a critical part of the procurement
process. This list includes all eligible and qualified concerns that have expressed an

2 I 1990, the FTA published Procurement Guidelines for Third Party Contracting which included, in Chapter II,
Paragraph 7.1, a statement that "All IFBs should be advertised in a manner that promotes participation in the bidding
by all qualified and capable firms. Advertising only in the local news media is not normally adequate.” This
document was canceled by the publication of FTA Circular 4220.1C in 1995 and no further guidelines have been
issued. The concept of "all qualified and capable firms" is a viable one under federal law, and suggests that you
should tailor your publicity programs to the supply markets for your procurement. This is why we have discussed
national and local advertisement in the text of this subsection and why, under the subsequent discussion of mailing
lists, it is important that all known firms that provide the item or service being procured be solicited.

2 you are interested in more details about the CBD and other federal government policies relating to publicizing
contract actions, those details are spelled out in FAR Part 5. FAR § 5.207 details with the specifics of preparing and
transmitting the notices for inclusion in the CBD.
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interest in receiving the solicitation, or that the agency considers capable of filling the
requirements of a particular procurement. Over a period of time and after repetitive
procurements for the same items or services, your mailing list for some items will stabilize
and you will not be adding too many new names to the list, even after an aggressive and
comprehensive advertisement campaign. However, it is important that you continue to
"manage" that list and ensure it is kept current and that firms expressing an interest or
desire to participate in up-coming procurements are added. During the actual solicitation
process (after the solicitation is released), the list takes on added significance because it is
the record detailing which firms received the solicitation and to whom amendments should
be issued.

Best Practices
Procurement Role of Solicitation Mailing Lists - Very simply put, the solicitation mailing list

contains the names, addresses and frequently the point of contact for entities that will receive
your solicitation.

Development of Solicitation Mailing Lists - This list can be developed from a variety of sources:

e Prior procurements are reviewed and the names of entities that submitted bids or
proposals in response to those procurements are included in the list for this new
procurement.

o |f what you are going to buy is currently under contract, the incumbent contractor is
normally included on the list.

e Firms that responded to your advertisement expressing an interest in obtaining the
solicitation you are issuing should be added to the mailing list.

e You may encourage your internal customer to provide you with names of firms it
considers capable of filling the requirements of the procurement for inclusion on your
list. If the specifications for your requirement were prepared by third party consultants or

04 you are not satisfied with the performance of the current contractor, the appropriate remedy is not to
arbitrarily decide not to issue the firm a solicitation for the follow-on procurement. If your performance concerns
are well documented, you have two alternatives. First, include the firm on the list, address performance record
under any appropriate technical criteria. If it is ultimately the apparent awardee, address your performance concerns
as part of the responsibility determinations -- the firm may be able to address your concerns at this time to your
satisfaction. Second, if the performance concerns are irretrievably deep, it may even be possible to initiate
debarment or suspension at the local, state, or Federal level. Debarments and Suspensions as well as Responsibility
Determinations are specific topics that are discussed in subsequent sections of this Manual.
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contractors, they may be a source for firms that are considered capable of filling the
requirements. &

e The DBE program office within your agency can identify any DBE firms that may be
interested in receiving the solicitation. Depending upon how your database is
established, you may need to identify the Standard Industrial Classification (SIC) Code
number (or however your agency identifies firms within your database) and furnish that
Code to the appropriate office to aid in their search. Any firms so identified can be added
to your list as well.

o National, state, and local agencies may be able to assist with lists; e.g., your state
economic development office or national trade associations.

e Particularly in construction solicitations, you will want to add to your mailing list plan
rooms that are operated by various trade associations or chambers of commerce and any
Dodge Room services in your locale. These are ideal locations for specialty
subcontractors to review the plans and specifications that are applicable to only their
particular specialty without buying the entire solicitation package. The more
knowledgeable multiple subcontractors are about your procurement, the better the
competition to the prime contractors who will be submitting bids or proposals.

If you will be charging bidders or offerors for your solicitation package (typically the case in
construction service solicitations), you may want to send out a pre-solicitation notice indicating
the cost and how payment (or deposit) is to be made. Have that payment information returned to
your office. You may then include those firms that have provided the required payment or
deposit in your ultimate solicitation list.

Similarly, if your mailing list is very long, you may want to mail a pre-solicitation notification to
all entities on your list advising them of the upcoming solicitation and asking if they want to
receive the solicitation for this procurement. If they fail to respond, you may assume they do not
wish to receive the solicitation. This action could result in a smaller (and therefore less
expensive) solicitation process, while still allowing everyone on your list the opportunity to
compete in the procurement. You may also ask in some or all of these mailings if the firm
wishes to withdraw from the list; the quality and maintenance of the mailing lists is important to
fostering robust competition.

SelT; you do receive names of firms from the consultant that prepared the specifications, it is recommended you try
to ensure there are no conflict of interest situations existing (e.g., the recommended firm is wholly-owned subsidiary
of the specification preparer) or that the specifications are not drafted in such a manner as the only product that will
meet the specification requirement is the product of the firm they want added to the list. Don't let this caveat
discourage your solicitation of recommendations from that consultant (they are a very good source), just be sensitive
to the firms provided.



Best Practices Procurement Manual — Chapter 4 — Methods of Solicitation and Selection Page 25

Management of Solicitation Mailing Lists - You are now ready to issue your solicitation using
the list that has been developed. There are a number of management issues associated with the
list at this time:

e When mailing the solicitation to the entities on the list, some agencies include a post card
indicating that if the entity does not respond to the solicitation (furnish a bid or proposal)
it will be removed from the list for future solicitations unless they indicate (on the post
card) that they want to be included on future lists. This is a practical recognition that the
issuance of solicitations is an expensive process for the agency and only entities that have
a real interest in the procurements should receive future solicitations.

e If you have a separate mail room, that group may be responsible for the actual physical
issuance of the solicitation. You may wish to double check that the list of entities
furnished for the solicitation is the same as the list you have maintained -- be particularly
concerned that the incumbent contractor (if there is one) is on the list. Notify the mail
room that if a solicitation is returned because of an incorrect address or no forwarding
address is available for the entity, you are to be notified immediately so that you can try
to determine the cause of the return.

Once the solicitation has been issued, using the mailing list to ensure that any solicitation
amendments are furnished to all entities that received the original solicitation is important, as
discussed in Section 4.3.2.5, "Amendment of Solicitations."

After the solicitation process is completed, the final administrative task associated with the
mailing list is to update it. Indicate which firms on the list responded to the solicitation, which
firms did not but asked to receive future solicitations (if you asked for this), and which firms did
not respond nor indicate they wanted future solicitations. An updated list will make preparation
of the next solicitation that much easier to accomplish.

4.3.2.3 Solicitation

REQUIREMENT

§ 9.c.(2) of FTA Circular 4220.1E requires that invitations for bids be issued with sufficient
time to prepare bids prior to the date set for opening the bids. Further, the invitation for bids
will include any specifications and pertinent attachments and shall properly define the items or
services sought in order for the bidder to properly respond.

§9.d.(1) of FTA Circular 4220.1E requires that requests for proposals identify all evaluation
factors along with their relative importance. %

32 _While the IFB requirements of | 9.c.(2) are good practices for both IFBs and RFPs, the evaluation criteria
requirement of § 9.d.(1) is relevant only to RFPs and is discussed in Section 4.5.1, "Solicitation & Receipt of
Proposals."
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DISCUSSION

Your solicitation, whether an invitation for bids or a request for proposals, identifies the
procurement, the agency and the contact person(s). It contains simple, clear instructions
for preparing an offer, often including a checklist of the items in the offer. It clearly states
the time and manner for submitting the offer, and the length of time for which the offer
must remain firm (not subject to withdrawal). Many agencies use a three-part, one page
form for simple bids; called a *'solicitation, offer, and award form.”™ The form invites bids
on a list of items, provides space for prices and the bidder's execution of the offer, and
space for the agency acceptance.

In more complex procurements where the specification or scope of work is more extensive,
a two-part ""Offer and Award" form incorporates the specification by reference but still
crystallizes the essence of the solicitation in one page to be signed and submitted by the
offeror, and signed upon award by the contracting officer. The most expeditious
procurements often result from the inclusion of a complete contract in the solicitation.
When this is incorporated in the offer, no further terms have to be discussed or executed
when the agency accepts the offer.

It is important not to include any unnecessary requirements and keep the solicitation as
simple as possible. Large or complex solicitation packages discourage some potential
offerors.

Best Practices

Regardless of the method used, there are certain common elements that will be present in a
solicitation issued under either the competitive bidding or competitive proposal method of
procurement. 2 Many transit properties have developed procurement forms that detail what is
included as "boilerplate™” in the solicitation process and include the common elements of both
methods. Other properties have established, as a procedure, a requirement that "boilerplate”
common provisions be included in all solicitations that are then prepared as originals for each
procurement. Regardless of which method you use (or any variation of them), the common
elements include:

3 As a matter of information only, reference is made to the FAR § 14.201-1 and 15.406-1 for the "Uniform
Contract Format" and FAR § 14.201-9 for the "Simplified Contract Format" used in bidding fixed price contracts.
These are optional formats used by Federal departments which include a good discussion of what is included in
those formats and why.
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Common Solicitation Contents (IFB and RFP)

1. A form which acts as the solicitation document - When signed by the bidder or
proposer, this acts as the offer which, if accepted by the contracting officer or buyer,
results in a binding contract. Although it is typically a single page, it is not unusual for
the acceptance document (the contract) to be a separate form. The form typically
identifies:

e A solicitation number for reference;
e Who to contact for questions;

o |f there will be a pre-bid or pre-proposal conference and where and when it will be
held;

e The date, time, and place bids or proposals are to be received;

e What additional documents are included in the solicitation and what documents will
be included in the contract;

e Space for the price (offer) to be included;

e Space where amendments to the solicitation can be acknowledged;
e Space where the firm can be identified; and

e Space for the firm official to sign and date the bid or proposal.

If the form is multi-purpose and also acts as the contract, it will typically have space for the
contract number, contract amount, line items awarded (if applicable), and a place for the
contracting officer to sign and date the contract.

If the instructions are lengthy, and because of the many certification forms typically required, it
is becoming more common to provide a separate checklist of all the documents or other
submissions required in a responsive offer.

Of special importance is the address to which offers should be submitted. Many agencies
utilize post office box addresses for their mail, and that is all that is included in the solicitation.
All solicitations normally clearly indicate a mailing address to which offers can be mailed as
well as a street address to which offers can be delivered, because of the increased use of
overnight and courier services. If your agency has the ability, it is recommended that you have a
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unique post office box number to which only offers are mailed. In your "delivery" address, you
reduce errors by including a specific room number to which offers should be delivered. %

2. A document that describes the various representations and certifications that are
required to be made by the bidder or offeror in conjunction with the procurement
at the time of bid or proposal submission. £ Many of these relate to
responsibility-type issues and typically include:

e A representation as to the type of business the offeror is (individual, partnership, sole
proprietorship, etc.);

e A representation as to the DBE status;

e A representation that no gratuities have been offered or given with a view toward
securing the contract;

o A certification of independent price determination (prices in offer have been arrived
at independently without any communications for the purposes of restricting
competition);

e A certification regarding compliance with the DBE provisions of the contract;

e A certification of restrictions on lobbying; %

o A certification regarding debarment, suspension, ineligibility and voluntary
exclusion; ¥

A very helpful item to include with your solicitation package is an address label which includes the exact
address you want offers mailed to and a separate address label which includes your street address and room number
for offers that are delivered to you. With these labels, offerors can affix the applicable one to their offer and you
will be assured it is coming to the right place. It is also a good idea for you to include the solicitation number on the
labels which is of aid to your mailroom and your staff responsible for receipt of offers.

®  These representations and certifications have legal significance that should not be overlooked by either the
offeror or the agency. The offeror certifies, for instance, that it is not presently debarred or suspended by any federal
agency. The contracting officer can rely on that certification and does not have to "look behind it" in determining
the firm's responsibility. If it is later discovered that the firm was in fact debarred by a federal agency, it has made a
false certification. There are administrative sanctions that can be imposed (contract terminated for default) and
possible criminal sanctions under either federal or state laws (or both) for submitting a false statement.

% _ This certification is discussed in more detail in Section 4.3.3.2.3, "Lobbying Certification."

37 _ This certification is discussed in more detail in Section 4.3.3.2.1, "Certification Regarding Debarment,
Suspension, and Other Responsibility Matters."
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o A certification regarding compliance or non-compliance with the Buy America
provisions of the Federal Transit Act and 49 CFR Part 661 and; 3

e Any submissions required by state law.

3. A document that includes solicitation instructions and conditions - These typically
include instructions relating to: offer preparation; instructions relating to acknowledging
amendments to the solicitation; rules relating to late submissions, modifications and
withdrawals of offers; instructions relating to the DBE participation goals and program;
instructions as to how the contract will be awarded; advice as to agency and FTA
bid/proposal protest procedures; advice as to ability of agency to cancel the solicitation;
and establishment of an order of precedence covering how inconsistencies between
provisions of the solicitation are to be resolved.

4. A document that includes special contract requirements or provisions (as opposed to
general provisions) relating to this particular solicitation and contract that are not
addressed elsewhere in the solicitation - These provisions typically address such things
as bonding requirements; insurance requirements; any special permits or licenses
required; what property the authority will furnish the contractor and rules relating to that
property; liquidated damages; warranties; indemnity provisions; options; contract
administration; and rules relating to royalties and patents. If you are going to award a
cost-type contract, special provisions relating to those contracts are typically included in
the special provisions.

5. Special provisions required by the FTA through FTA Circular 4220.1E or the
Master Agreement which must be included in the solicitation and the contract -
Model clauses for compliance with these requirements are discussed in Section 8.1 and
Appendix A.1, and include such provisions as EEO clauses; affirmative action clauses;
DBE program clauses; Contract Work Hours and Safety Standards Act provisions;
Davis-Bacon Act provisions; Title VI of the Civil Rights Act of 1964 compliance
provisions; Clean Air and Water Acts provisions; Energy Policy and Conservation Act
provisions; Cargo Preference Act clause; Buy America Provisions; Officials Not to
Benefit clause, and Restrictions on Lobbying provisions. Some properties include these
as part of the special provisions document, and state law may require similar provisions.

6. The contractual requirements of the DBE programs - (Sometimes included in special
provisions.) Although the DBE programs for FTA funded projects must comply with 49
CFR Part 23, the contractual language details included in the contracts vary between the
individual authorities. Chapter 8 includes model DBE contract clauses that could be used
in your contract.

8 _ This certification is discussed in more detail in Section 4.3.3.2.2, "Buy America Certification."
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7. The last of the "'boilerplate™ forms are the general provisions. You may have
different forms for construction services, A&E services, supplies, services contracts and
cost type contracts. It is in the general provisions that you include such clauses as:
changes clause; termination for default and convenience; inspection; assignment; the
impact of federal, state and local taxes; differing site conditions; excusable delay;
variation in quantity; disputes; governing law; indemnification; order of precedence;
pricing of adjustments; examination of records; and payment terms.

8. Each solicitation will have some sort of specification or statement of work or scope
of work describing what it is that you are buying. As we discussed in the
Specification section of the Manual, the detail furnished will vary from contract to
contract, but it is against this document that you will measure satisfactory performance of
the contractor -- did the contractor furnish you with what you requested?

There is no real "best" way to create your solicitation. We have presented the common elements
of the solicitation and highlighted those issues or matters that solicitation documents typically
address. How you package it is in many respects a function of what is already in place in your
organization or, if you are creating a solicitation for the first time, a function of what your prior
procurement experiences have been.

The bottom line is that you want to create a document that will get you through the solicitation
and contract award process with little or no controversy and through contract performance on
time and within budget while complying with the terms of your contract.

4.3.2.4 Pre-Bid and Pre-Proposal Conferences

DISCUSSION

Pre-bid and pre-proposal conferences are generally used in complex acquisitions as a
means of briefing prospective offerors and explaining complicated specifications and
requirements to them as early as possible after the solicitation has been issued and before
offers are received. This is also an open forum for potential respondents to address
ambiguities in the solicitation documents that may require clarification. Notice of the
conference is included in the solicitation at the time of issuance.

Best Practices

When utilized properly, a pre-bid or pre-proposal conference is a valuable tool for both the
agency and the prospective offerors. There are certain common practices and policies relating to
this conference that will aid you in achieving a successful procurement.

You will decide with your customer in your solicitation preparation process whether or not you
will conduct a pre-proposal or pre-bid conference. It is recommended that you hold one if you
believe that your acquisition is so complex or contains peculiar requirements that can only be
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addressed by holding a conference for the benefit of your prospective offerors. It may be
advantageous if you anticipate that the offerors will not be familiar with your procurement
process. Determine if a conference is necessary and put the time and location details in your
solicitation.

If you hold a conference, it is helpful to include in your solicitation a format for questions
submitted in advance of the conference that will be answered at the conference. Explain that if
you have the questions in advance, better and more timely responses can be made to those
questions. You normally do not preclude questions from being raised at the conference itself.

Develop an agenda for the conference and arrange to have the appropriate staff members at the
conference who can respond knowledgeably to questions. In addition to the procurement
official, large agencies generally have a technical representative and a representative from the
DBE department, if appropriate, at the conference.

At the conference, have someone present who can develop a record of what transpired, including
a sign-in list of attendees. Normally, this list is made available to attendees as a matter of
information. One of the uses of this list by potential offerors is determining who else is
interested in the project and who might be interested in teaming.

At the conference, advise conferees that remarks and explanations at the conference shall not
qualify the terms of the solicitation, unless a written amendment is furnished to everyone. You
may actually want to develop a script for this and make it a matter of practice to repeat this at
every conference -- it is that important.

Your pre-bid conference or general provisions in your solicitation document may also limit the

effect of unwritten statements at the conference or of any other oral or unauthorized changes or
qualifications of the solicitation terms. The specifications and solicitation document must stand
alone representing the contractual commitment.

During the conference, in addition to responding to any questions raised by the conferees,
explain anything unusual about the special provisions or bidding conditions. Your DBE staff
member may explain the DBE program and the goals set for the procurement. Your technical
staff member may give an overview of the specifications or scope of work. If you have received
questions in advance, you can provide both the questions and answers.

At the conclusion of the conference, determine which questions have been raised that will
necessitate the issuance of a solicitation amendment. You may have received other questions
during this period of time that highlighted the need for an amendment, or an issue might have
been raised by internal reviews that necessitated an amendment. It is recommended that you do
not leave material questions unanswered - if you don't answer them, you may end up shifting the
risk for that ambiguity, conflict or other problem from the contractor back to your agency.
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As soon as possible after the conference, finalize the record of the conference and promptly
furnish it to all prospective offerors (those on your final solicitation mailing list); whether they
were in attendance at the meeting or not. It is important that all prospective offerors be furnished
the same information concerning the proposed acquisition. This can be furnished with the
amendment if one is to be issued.

Although it is not normally part of a pre-bid or pre-proposal conference, if you want to offer
prospective offerors an opportunity to actually visit the site (in an appropriate procurement) it is
a good time to do this in conjunction with this conference. You should be sensitive to the cost
offerors incur in preparing a bid or proposal and try to allow them to accomplish multiple tasks
on the same trip, particularly for those entities that are traveling to your location from another
city, state or country.

Mandatory Attendance — The question sometimes arises as to whether grantees may require
prospective offerors to attend pre-bid or pre-proposal conferences in order to submit bids or
proposals. The answer to this question is that FTA has issued no specific policy statement on
this issue. However, the consensus of opinion is that attendance at pre-bid conferences should
not be made mandatory. Anything that happens at a pre-bid conference to change what is
expected under the contract must be included in the contract document by means of an
amendment to the solicitation. It’s true that a better understanding may be obtained by being
present for face-to-face discussions regarding contract issues but the bottom line remains the
clarity of the contract. Experience would suggest that pre-bid conferences sometimes bring out
the existence of ambiguities or inconsistencies in contract language. These are then changed in
the solicitation/contract and made available to all offerors. The result of this process is that
changes in the contractual obligations of the parties find their way into the solicitation by means
of an amendment to the original solicitation that is issued to all potential offerors. 2 It can also
be conjectured that mandatory attendance at the conference could work a hardship on some
potential bidders, especially small businesses. Mandatory attendance may also tend to promote
poor contract language because of the feeling that everyone understands the intent of the contract
as a result of the discussions at the pre-bid conference, with the result that clarifications to the
written contract requirements are not issued.

4.3.2.5 Amendment of Solicitations

DISCUSSION

Frequently, in the course of the solicitation process and prior to receipt of offers, you will
find something within the solicitation package that needs to be corrected. This is

% _FAR Part 15.201(f), for example, requires the CO to make available to “all potential offerors,” upon request, any
information distributed at a pre-solicitation conference. The clear presumption of the FAR is that “potential
offerors” may not be (and need not be) present at the conference.
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something that can be done easily and may enhance competition if the changes are
significant (i.e., impact quantity, specifications, or delivery). Each recipient of the
solicitation should receive the amendments and should acknowledge that receipt by the
time of submitting its offer. You should consider extending the time for receipt of offers, if
necessary, to permit offerors to compete effectively under the modified terms.

Best Practices

In many solicitations, someone will bring to your attention a problem with the package that
necessitates a change. The problem may have something to do with the "boilerplate”, changes in
quantity, the specifications, delivery schedules, opening dates, or drawings. It may have to do
with correcting an ambiguous provision or resolving conflicting provisions. Regardless of what
(or who) requires the amendment, there are a few simple steps/considerations that are normally
followed.

As we discussed in the pre-bid/pre-proposal conference section, even if a change was mentioned
during that conference, an amendment to the solicitation should be issued. When you change the
written terms of the solicitation, it must be done formally in writing. This serves two purposes:
(1) 1t documents the change in writing so there are no misunderstandings, and (2) It provides the
changes to offerors who were not at the conference.

As with other normally repetitive requirements in the procurement process, many agencies have
adopted a pre-printed form for amending solicitations. Those forms normally include the
following elements (which can also be included in your amendment if you do not use a form):

o |dentify the solicitation number of the original solicitation;
e |dentify the amendment number;

¢ |dentify the contact person and phone number within your department for further
information;

¢ Indicate whether or not the time and date specified in the original solicitation is
changed as a result of the amendment;

e Advise offerors of the need to and how they should acknowledge receipt of the
amendment;

e Advise offerors what the changes are; and

e Have the amendment signed by the appropriate procurement official, most frequently
the contracting officer.

Amendments are typically sent to every firm that has been furnished the original solicitation (the
IFB or RFP). Once the solicitation has been issued, using the mailing list to ensure that any
solicitation amendments are furnished to all entities that received the original solicitation is
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important, as discussed in Section 4.3.2.2, "Solicitation Mailing List." This is an obvious issue,
but some agencies don't realize there is a problem until bids are received that do not
acknowledge a material amendment. You then declare the bidder non-responsive. Some
agencies include clauses in solicitations making it the offeror's responsibility to obtain addenda.
While this may assist in overcoming a protest from a bidder held non-responsive, it will not
necessarily transform the bid into a responsive or acceptable one.

You cannot over-emphasize the administrative importance of furnishing amendments to all
entities who received the original solicitation. It is important to have a single point of contact
within your organization responsible for issuing solicitations and addenda. Some agencies post a
notice at the receipt of offers of the addenda that have been issued. While there is little an
offeror can do other than hold back the offer at that point, the offeror may be able to perfect the
acknowledgment of addenda and live with the rest of the offer as prepared without the
addendum.

One of the critical issues when issuing an amendment is whether or not to extend the time and
date for receipt of offers. You should consider the impact of the changes you are making in light
of the time it will take a prudent offeror to incorporate those changes. This includes the time
impact on the work already done in preparing the bid or proposal. The impact could be minimal
or very significant and there is no "cookie cutter" answer to how much additional time, if any,
should be allowed -- you want to allow sufficient time for the changes to be considered in a
meaningful manner.

One "warning:" this may be the first time in the solicitation process you run into the schedule
your internal customer has established. Your instincts may say that the time and date set for
receipt should be extended but your customer may say the change is negligible and no time is
warranted. Early planning and communication with your customer may build in some time for
changes like this. If not, the consequences may be fewer competitors, a protest, pricing that
includes unnecessary contingencies, or post-award discovery of specification conflicts that
require compensation for changes.

If a decision is made to amend the solicitation with bids due in two days, consider notifying
prospective offerors by telephone, FAX, or telegram of the new date and time and follow that
notification up with an amendment to the solicitation. If you have already received offers in
your bid room, it is recommended that you notify the offeror of the amendment to inquire if they
want their offer returned. *°

0y you cannot identify who the offeror is in this situation without opening the bid or proposal, it is recommended
that you open it in the presence of a witness. Write down the name and address of the offeror only, and reseal the
envelope or package. Return it to the offeror with a cover letter that the package was opened only so the offeror
could be identified. It is also recommended that a memorandum to the file be made by you and your witness
describing what happened and why. You might want to copy the outside of the envelope to show no identification
but it is recommended that no copies be made of any of the offer documentation.
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There are special rules regarding solicitation amendments that incorporate revisions or
modifications of Davis-Bacon Act wage determinations. These rules are discussed in detail in
Section 8.1.3.

If, because of schedule distress, you proceed with the procurement without a necessary
amendment, adverse consequences are likely when the change is brought forward with the
ultimate contractor and the contract must be modified. % It is even possible that the change
would constitute a cardinal change if attempted after award, and would require a new
competition; in this case you have little choice but to amend and postpone.

4.3.3 Common Elements of Offers

4.3.3.1 Receipt of Offers

DISCUSSION

The culmination of your solicitation process is the receipt of bids or proposals. Regardless
of the method used, great importance is attached to the time of receipt. Preparations are
made to ensure that offers are not delayed and are properly recorded. Your solicitation
may contain a checklist of items to be submitted with the offers, and the individual
submittals are discussed in the following sections.

Best Practices

Timeliness %2 - Why do you care if a bid or offer is late or not? If the price is the lowest or the
best response of the group, what difference does it make if it was received on time or not? The
rationale for having rules against considering late bids or offers is tied to the importance of
maintaining the integrity of the competitive procurement process and that this outweighs the
possibility of any savings the public entity might realize in a particular procurement by
considering a late offer.

Unfortunately, late offers are such a common problem that language has been developed to
address what rules would be followed if an offer is received late. ** That language is typically

1 _ See Section 9.2, "Changes" for a more general discussion of the costs of changes.
#2 _ see also the discussion of timeliness in Section 4.4.2, "Bid Opening."

3 _ As a matter of reference, your attention is invited to FAR § 52.214-7 and 52.215-10 for language addressing late
submissions, modifications, and withdrawals of offers that is incorporated in FAR-covered solicitations for IFBs and
RFPs respectively. For commentary in the FAR itself relating to those solicitation clauses, see FAR § 14.304 and
15.412 respectively. Primarily because of the body of law that has developed interpreting these clauses, many
transit properties have either adopted this language or have modified it slightly to meet their individual
requirements.
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included in the solicitation so that offerors know ahead of time what the consequences will be if
their offer is received late at the place designated for receipt. A solicitation provision, and the
explanatory rules relating to the provision, generally include some or all of the following:

1. What are the consequences of an offer that is received after the exact time specified
for receipt? Generally, the offer will not be considered at all. #* You may want to carve
out exceptions to this absolute rule, and some will be suggested below. These exceptions
consist generally of the sets of circumstances which you can determine in advance and set
out in your solicitation which, when proven within a specified time by the offeror, would
demonstrate that the delay was due solely to some independent event or action, such as
the documented failure of a registered delivery service. If the offer is received after the
contract is awarded, there are generally no exceptions. That offer will not be considered
at all.

2. If you decide to allow consideration of "'late™ offers, under what conditions will you
consider them?

o Will you consider offers that are hand-delivered late? It is the responsibility of the
offeror to make sure its offer is at the place designated in the solicitation by the time
indicated. If it chooses to use a delivery/courier service or deliver its offer in person,
it must allow sufficient lead time to get it there on time. Normally, such excuses as "I
was in an accident", "The traffic was heavier than usual”, or "I couldn't find a place to
park™ are not acceptable to excuse a late hand-delivered offer. If, however, the reason
the proposal is late is because of problems at your agency (e.g., your security guard
directed the courier to the wrong room) you may want to consider those excuses -- in
effect, you (the agency) were the reason the offer was late.

o Will you consider offers that were mailed but not received until after the time and
date set? It is not unusual to consider mailed offers if certain facts can be established.
If they were sent by registered or certified mail five calendar days (or some greater or
lesser number of days) prior to the date specified for receipt of offers, they will be
considered if the postmark on both the envelope or offer wrapper and the original
receipt clearly establishes the offer was mailed before the five day window. If you
want to allow this exception, a provision which clearly and unambiguously
establishes the rules which will be acceptable to you will save extended argument and
resentment in the inevitable test cases.

*_ Some practitioners erroneously refer to the consequences of a late offer as one of "non-responsiveness.” In fact,
you never open the offer (unless needed to for identification purposes) and thus cannot determine whether it is
responsive to the material requirements of the solicitation (the general definition of responsiveness). Had the offer
been received on time, it may well have been responsive but, in this case, the offer is not even considered!
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o Will you consider an offer that was mailed (not registered or certified) but you are
able to ascertain that it was mishandled in the mailroom? It was properly addressed
and, in the normal course of business at your agency, should have been delivered to
your bid room on time. However, it was sent to the wrong department or fell behind
a desk in the mailroom. Again, if you can establish it was received in your agency
prior to the time and date set for receipt but didn't get to you until "late", your policy
might want to allow consideration of that offer. If so, spelling that exception out in
your solicitation clause avoids many questions.

o Will you consider offers that were sent via an "overnight™ service? If so, which
service(s) will you consider? It is not unusual to limit the service to the U.S. Postal
Service Express Mail Next Day Service and, even in that limited situation, the
package must be dispatched by 5:00 p.m. at the place of mailing two working days
prior to the date set for receipt of offers. If you include Federal Express and other
reliable overnight courier services, be sure you spell out exactly what service(s) you
will allow.

e Asaresult of an increase in procurements being conducted via electronic commerce,
rules have been developed addressing late offers received through that medium.
Generally, the offer must have been received by the contracting agency no later than
5:00 p.m. one working day prior to date specified for receipt of offers. If you are into
electronic commerce procurements, you need to consider the consequences of late
offers through that medium as well.

"I've got this great policy patterned after the FAR clauses on consideration of late offers
and here it is, a day after | opened bids and another bid comes to my office through the
mail. What do | do?" If it was mailed "regular” first class mail, you normally would
retain the bid, unopened, and advise the offeror that its bid was received late and will not
be considered. If the envelope or wrapping indicates it was mailed registered or certified
(the clause may have been complied with), you need to notify the bidder that its bid was
received late and will not be opened unless, by a reasonable date established in your
notification, it can furnish you with the original post office receipt establishing
compliance with the exceptions you have adopted in your provision.

Because these issues have such a high probability of being protested or litigated, it is
recommended that as soon as you become aware of the receipt of a late offer, you notify
your legal counsel for advice on what action to take. Many of the exceptions recognized
in the law are very fact-intensive and care must be taken in ascertaining all of the facts
and responding appropriately to what facts existed.

Completeness of Offer - Besides the obvious things (like the bid or price schedule), there are a
number of matters that are normally submitted with the offer, whether it is a bid or a proposal.
These items either are required by law or the natural development of the procurement process




Best Practices Procurement Manual — Chapter 4 — Methods of Solicitation and Selection Page 38

has resulted in this being a good (or the best) time for some things to get into the hands of the
procurement officials. Many of these matters are taken care of in the various representations and
certifications that are submitted with the offer and which normally address responsibility-type
questions that aid in processing the ultimate contract for award. Others, such as
acknowledgment of solicitation amendments and bid bonds can go to the issue of whether the
offeror is responsive -- did it consider a material amendment when it submitted its offer?

In our discussion on common elements of the solicitation (see Section 4.3.2.3), we covered the
common practice of developing a separate document to include in your solicitation for all the
representations and certifications that you want each offeror to complete and return with its offer
to you. If they are all in one place, it is much easier for the offeror to ensure it has furnished you
everything you need as well as you don't have to worry about forgetting to ask for something --
Everything you need is on one form.

4.3.3.2 Federally Required Submissions with Offers

REQUIREMENT
§ 16 of FTA Circular 4220.1E, entitled "Statutory and Regulatory Requirements" states that:

"A current but not all inclusive and comprehensive list of statutory and regulatory
requirements applicable to grantee procurements (such as Davis-Bacon Act,
Disadvantaged Business Enterprise, Clean Air, and Buy America) is contained in the
FTA Master Agreement. * Grantees are responsible for evaluating these requirements
for relevance and applicability to each procurement. For example, procurements
involving the purchase of iron, steel and manufactured goods will be subject to the
'‘Buy America’ requirements in 49 CFR Part 661. Further guidance concerning these
requirements and suggested wording for contract clauses may be found in FTA's Third
Party Procurement Manual."

DISCUSSION

The FTA has included a comprehensive listing of contract clause requirements in the
Master Agreement. A copy of that Agreement is an appropriate item for the procurement
official’s desk book of reference materials. We will, in this subsection, highlight generally
the federal requirements that are germane to our discussion here of items that should be
submitted to the transit property as part of the solicitation process involving either 1FBs or
RFPs. We will also discuss in more depth four specific certifications that are federally
required. £

* These requirements and applicable clauses are discussed in depth in Chapter 8.

6 _seealso Chapter 8, "Contract Clauses," and Appendix A.1, "Federally Required Model Clauses."
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4.3.3.2.1 Certification Regarding Debarment, Suspension, and other Responsibility Matters

REQUIREMENT

Executive departments and agencies shall participate in a government-wide system for

(nonprocurement) debarment and suspension. 4

DISCUSSION

Much like the ""common grant rule" (49 CFR Part 18), the federal government has adopted
a "'common rule" on the government-wide effect of debarments and suspensions. DOT's
implementation of that common rule is found at 49 CFR Part 29. The policy behind this
rule is that a person or entity who is debarred or suspended shall be excluded from Federal
financial and non-financial assistance and benefits under Federal programs and activities.
As stated in the regulations, debarment %€ and suspension 2 are serious actions which
should be used only in the public interest and for the protection of the federal government
and not for the purposes of punishment. 2

In order to protect the public interest, it is the policy of the federal government to conduct
business only with responsible persons. 2 Persons who have been debarred or suspended
are not "'responsible™ and, unless approved by the FTA, contracts will not be awarded to
those persons. 22 The certification required by this common rule must be submitted with
the offers, and is also an aid to expedite the procurement process by providing critical
information as to the responsibility determination that the contracting officer must
ultimately make. 2

47 _ 49 CFR Part 29, "Debarment and Suspension (Nonprocurement) and Governmentwide Requirements for
Drug-Free Workplace (Grants)."

8 _“Debarment. An action taken by a debarring official in accordance with these regulations to exclude a person
from participating in covered transactions. A person so excluded is 'debarred'.” 49 CFR § 29.105.

49 "Suspension. An action taken by a suspending official in accordance with these regulations that immediately
excludes a person from participating in covered transactions for a temporary period, pending completion of an
investigation and such legal, debarment, or Program Fraud Civil Remedies Act proceedings as may ensue. A person

so excluded is 'suspended'." 49 CFR § 29.105.

0 _ 49 CFR § 29.115(b).

°!_ 49 CFR § 29.115(a).

2 _ See § 3b of the Master Agreement, Form FTA MA(12).

°3 _ Because it is discussed as an aspect of responsibility, and can be objectively determined at any time up to the
time of award, late submission of the debarment certification can be permitted.
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Best Practices

The debarment and suspension certification found at Appendix B of Part 29 (and as set forth in
Appendix A.1 of this manual) is mandatory for use in contracts over $100,000 involving federal
funds.

Include the instructions for the certification as well as the certification. Don't try to save space in
your solicitation by only including the certification -- the instructions are too critical. It is
recommended that you make this certification a topic at your pre-bid or pre-proposal conference
if the resulting contract will exceed $100,000.

Even though you request this certification from all offerors, failure to receive it with a bid (in the
sealed bidding method of procurement) is not a responsiveness question -- this goes to a
contractor's responsibility and may be received and talked about after bids are received. It must
be received prior to award.

The certification and regulations allow you to rely on your contractor's certification that it is not
debarred, suspended, proposed for debarment, declared ineligible, or voluntarily excluded from
participation in your contract as an element of your responsibility determination. However, if
you know that the certification is erroneous, you may not rely on the certification.

The certification and regulations state that you may, but are not required to, check the List of
Parties Excluded from Federal Procurement and Nonprocurement Programs to determine the
eligibility of your contractor and its subcontractors. The List of Parties Excluded from Federal
Procurement and Nonprocurement Programs is available from the General Services
Administration in either a printed version or an electronic version. The printed version is
published monthly and may be obtained by purchasing a yearly subscription. > The electronic
version is updated daily and provides access to the names of firms and individuals on the list
through your computer. 2 GSA also offers a telephone inquirgl service to answer general
inquiries about entries on the List at (202) 501-4873 or 4740. 2

Although not required by the FTA, some transit properties check the List on all their
procurements, whether or not federally funded. Even if you are using local dollars, do you want
to award a contract to, or approve a subcontract for, a contractor/subcontractor that has been

*_vou may subscribe by writing the Superintendent of Documents, U.S. Government Printing Office, Washington,
DC 20402 or by calling the Government Printing Office Inquiry and Order Desk at (202) 783-3238.

5 _ The list can be accessed 7 days a week, 24 hours per day and aside from normal costs of local or long-distance
telephone calls, the access is free to the user. To obtain a copy of the user's manual for accessing the system, contact
GSA at (202) 501-4740.

%% _ GSA advises that responses to these inquiries should be furnished within one working day.
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debarred, suspended, or proposed for debarment by the federal government? Is that entity
responsible? You may at least want to inquire about the action prior to making your final
responsibility determination. If you know you would want to use debarment information in a
non-Federally funded procurement, you may wish to mention it in your solicitation's
responsibility clause.

If the apparent awardee of your solicitation (e.g., the lowest responsive bidder) has submitted a
conditioned certification, you can use that information in arriving at your responsibility
determination and find the firm non-responsible. However, the firm may have submitted
information you believe is extenuating enough to warrant award consideration. Remember, if
you want to award a contract to a firm that has submitted a conditioned certification, you cannot
make an award until you have received approval for the award from the FTA. ** It is
recommended as soon as it appears you will be faced with this situation, you notify your regional
FTA office for guidance and instructions on what information they need and submit it promptly.

4.3.3.2.2 Buy America Certification

REQUIREMENT
§ 14.a of the Master Agreement states that:

a. Buy America. The Recipient agrees to comply with 49 U.S.C. § 5323(j), FTA
regulations, "Buy America Requirements," 49 C.F.R. Part 661, and any implementing
guidance FTA may issue.

SUMMARY

The Buy America requirements apply to all contracts for rolling stock, steel, iron, or
manufactured products with a value greater than $100,000. For these contracts, the grantee must
obtain a certification of compliance or non-compliance with the Buy America requirements with
each bid or offer. If the bidder or offeror is not able to comply by using the requisite American
content and certifies non-compliance, it may qualify for a waiver, which the grantee must request
before award. FTA may grant a waiver if it is found that it is in the public interest, there are no
U.S. products available, or there is a 25 percent price-difference between the foreign and
domestic products.

REQUIREMENTS

Steel and iron: All steel and iron manufacturing processes must take place in the U.S. These
requirements apply to all construction materials made primarily of steel or iron and used in

>" _ See § 3b of the Master Agreement, Form FTA MA(12).
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infrastructure projects such as transit or maintenance facilities, rail lines, and bridges. The
requirements do not apply to steel or iron used as components or subcomponents of other
manufactured products or rolling stock. 49 C.F.R. 661.5(a), (b), and (c).

Manufactured products: The product itself must be manufactured in the U.S. with 100 percent
U.S. components; foreign subcomponents are allowed. 49 C.F.R. 661.5(d).

Construction contracts - Except for the iron and steel used in a construction contract, FTA treats
the procurement of a construction project as the procurement of a "manufactured product
subject to 49 CFR 661.5(d). Final assembly of the project takes place at the construction site,
and items directly incorporated into the project at the job site are considered "components.”" For
instance, if the deliverable under a particular contract is the building of a passenger terminal, the
terminal itself is the end product, and the main elements incorporated into the terminal, e.g.,
shelters, elevators, and platforms, are components of the end product. These main elements are
generally specified in the construction contract. However, you must first satisfy the steel and
iron requirements, as discussed in 661.5(b) and (c), before applying the manufactured product
section as discussed above, to the balance of the construction contract.

Rolling stock (including train control, communication, and traction power equipment): The cost
of components and subcomponents produced in the U.S. must be more than 60 percent of the
cost of all components and final assembly must take place in the U.S. 49 U.S.C. 5323(j)(2)(C)
and 49 C.F.R. 661.11. Part 661.11 is a road map for grantees and contractors to follow when
determining compliance with the domestic content requirements for rolling stock. It discusses in
detail what constitute components and subcomponents. It also illustrates train control
equipment, communication equipment, and traction power equipment (at subsections (t), (u), and
(v)); and provides a list of typical components of rail and bus rolling stock in the Appendix. The
March 18, 1997, Dear Colleague letter lays out the requirements for final assembly. The March
30, 2001, Dear Colleague letter discusses calculation of domestic content, specifically noting that
all items included in the list of typical components in the Appendix to 661.11 must be considered
components, not subcomponents. For more discussion, please see the Notice of Dear Colleague
letter published in the Federal Register. 66 Fed. Reg. 32412 (June 14, 2001).

[Note: The Buy America requirements are different from the Buy American requirements. The
latter applies to direct federal procurements. The Buy America regulations discussed here, apply
only to federal assistance programs funded by the Federal Transit Administration.]

Best Practices

If you spend much time in procurement, a copy of 49 C.F.R. Part 661 is one of those
"mandatory" documents for your procurement desk book. You will be constantly referring to
these rules throughout your career in transit, whether you are buying buses, rail cars, computers
or a construction project. Because these rules are so critical, it is also important that you keep
abreast of FTA guidance and final rules impacting these regulations as published in the Federal
Register or on the website. FTA’s Buy America web page is
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http://www.fta.dot.gov/legal/buy america/14328 ENG _HTML.htm. The web site has links to
the regulations, all relevant Federal Register publications, waivers and letters of interpretation,
frequently asked questions, rolling stock handbooks, and related Dear Colleague letters.

Notice Requirements

When a contract for rolling stock, steel, iron, or manufactured products is estimated to exceed
$100,000, 49 C.F.R. 661.13 requires that the solicitation include "an appropriate notice of the
Buy America provision." A model clause addressing that requirement is included in Appendix
A.1, "Federally Required Model Clauses" of this Manual. This suggested language is written as
a preamble to the certifications required by Parts 661.6 and 661.12.

Other grantees have satisfied this notice requirement in their general or special provisions by
including language substantially as follows:

Buy America Provision

This solicitation and the resulting contract are subject to the Buy America requirements
of 49 U.S.C. 8§5323(j) and the Federal Transit Administration's implementing regulations
found at 49 C.F.R. Part 661. These regulations require, as a matter of responsiveness,
that the bidder or offeror submit with its offer a completed certification in accordance
with Part 661.6 or 661.12, as appropriate. These certifications are set forth in this
solicitation at [identify where the certifications are].

Certification Requirements

49 C.F.R. 661.13(b) requires that you include in your solicitation a requirement, as a condition of
responsiveness, that the bidder or offeror submit with the bid or offer a completed Buy America
certificate in accordance with Part 661.6 for steel, iron, and manufactured products, or Part
661.12, for rolling stock (including train control, traction power, and communication equipment).
In a sealed bid, the bidder is bound by its certification and cannot change it after bid opening,
except as provided for clerical error. If the bidder does not submit a signed certification with the
bid, submits the wrong certification of compliance, or certifies both compliance and non-
compliance, that bid is non-responsive and cannot be considered. Except as discussed below for
clerical error, you cannot go back and ask, in a competitive sealed bidding procurement, for the
bidder to complete the certification and submit it after bids are opened.

In competitive negotiated procurements (i.e., requests for proposals), certifications submitted as
part of an initial proposal may be superseded by subsequent certifications submitted with revised
proposals, and the certification submitted with the offeror’s final revised proposal (or best and
final offer) will control. However, where the grantee awards on the basis of initial proposals
without discussion, the certification submitted with the initial proposal will control.
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The clerical error provision allows bidders and offerors to change a certification of non-
compliance to one of compliance only if the bidder or offeror certified wrongly due to a clerical
or inadvertent error. 49 C.F.R. 661.13(b). More explanation of this provision can be found in
the Final Rule published in the Federal Register. 68 Fed. Reg. 9797 (Feb. 28, 2003). If the
bidder or offeror certifies it will comply with the Buy America requirements, it will not be
eligible later for a waiver of those requirements. 49 C.F.R. 661.13(c).

The certification requirement for procuring steel, iron, or manufactured products is at 49 C.F.R.
Part 661.6. This certification language refers to sections of the Surface Transportation
Assistance Act of 1982 (steel and manufactured products) and not to the most recent version of
the statute, found in 49 U.S.C. 5323(j) (steel, iron, and manufactured products). The
certification language in Appendix A.1, "Federally Required Model Clauses" accurately
references the correct statutory provision. You should use this until the FTA publishes technical
corrections to this C.F.R. section. The bidder or offeror has a choice of two certifications to
complete, either:

o it will comply with 49 U.S.C. 5323(j)(1) and 49 C.F.R. 661.5; or

e it cannot comply with 49 U.S.C. 5323(j)(1) and 49 C.F.R. 661.5, but may qualify for an
exception under 49 U.S.C. 5323(j)(2)(A), 5323(j)(2)(B), or 5323(j)(2)(D), and 49 C.F.R.
661.7.

The certification requirement for procuring rolling stock (including traction power, train control,
and communication equipment) is at Part 661.12. This certification language also refers to
sections of the Surface Transportation Assistance Act of 1982 and not to the most recent version
of the statute, found in 49 U.S.C. 5323(j). The certification language for 661.12 in Appendix
A.1, "Federally Required Model Clauses" of this Manual accurately references the correct
statutory provision. You should use this until the FTA publishes technical corrections to this
C.F.R. section. The bidder or offeror has a choice of two certifications to complete, either:

o it will comply with 49 U.S.C. 5323(j)(2)(C) and 49 C.F.R. 661.11; or

« it cannot comply with 49 U.S.C. 5323(j)(2)(C) and 49 C.F.R. 661.11, but may qualify for
an exception under 49 U.S.C. 5323(j)(2)(A), 5323(j)(2)(B), or 5323(j)(2)(D), and 49
C.F.R.661.7.

Waiver Requirements

If a bidder or offeror executes the certification indicating that it cannot comply but may qualify
for an exception, you must review the circumstances to determine if you should request a waiver
from FTA. If you do not request a waiver or you request it and it is denied, you must award to a
compliant bidder or offeror if you plan to use federal funds. The Buy America requirements may
be waived in three specific instances:

« If the requirements are inconsistent with public interest - Unless a general exception is set
out in the Appendix to Part 661.7 of the regulation, this waiver requires a determination
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by the FTA Administrator, on a case-by-case basis, that to require compliance is
"inconsistent with the public interest.” 49 U.S.C. 5323(j)(2)(A) and 49 C.F.R. 661.7(b).

« If the materials are not available in from the U.S. - This waiver requires a determination
by the FTA Regional Administrator that the materials for which a waiver is requested are
not produced in the U.S. in sufficient and reasonably available quantities and of a
satisfactory quality. If no responsive and responsible bid is received offering an item
produced in the U.S., it will be presumed the conditions exist to grant this non-
availability waiver. In the case of a sole source procurement, the waiver will be granted
only if the grantee provides sufficient information which indicates that the item to be
procured is only available from a single source or that the item to be procured is not
produced in sufficient and reasonably available quantities of a satisfactory quality in the
U.S. 49 U.S.C. 5323(j)(2)(B) and 49 C.F.R. 661.7(c).

« If the cost of the domestic product is more than 25 percent higher than the foreign
product - This waiver requires a determination by the FTA Regional Administrator that
including a domestic item or domestic material will increase the cost of the contract
between the grantee and its supplier of that item or material by more than 25 percent.
This waiver cannot be applied to components or subcomponents. 49 U.S.C.
5323(j)(2)(D) and 49 C.F.R. 661.7(d).

e General waivers - Appendix A to Part 661.7 lists specific waivers for which applications
are not necessary. This list includes all waivers published in 48 C.F.R. 25.104, =
Chrysler vans, microcomputers and small purchases under $100,000. A general waiver
has also been granted under the rolling stock requirements of Part 661.11 at Appendix A.
Under this waiver, the provisions of this section do not apply when foreign source spare
parts for buses and other rolling stock whose total cost is 10 percent or less of the overall
project contract cost are being procured as part of the same contract for the major capital
item. If the product offered qualifies for a permanent discussed here, the bidder or
offeror should certify compliance with Buy America.

Generally, only grantees may apply for a waiver. However, if a bidder or offeror is seeking a
waiver under Part 661.7(f)(waiver for component or sub-component under rolling stock
procurements) or Part 661.7(g) (waiver for specific item used a manufactured product), FTA will
consider a request for waiver directly from the bidder, offeror, or supplier.

The grantee may request a waiver from FTA when there is a viable public interest argument
supporting award to a non-compliant bidder or offeror when there is a compliant bidder or
offeror; when there are no compliant bids or offers (including a justified sole source to a non-
compliant bidder or offeror); or when there is more than a 25 percent price difference between

8 _ The text of the regulation refers to Part 25.108, but this section has been moved to Part 25.104.
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the compliant and non-compliant bid or offer. Otherwise, the grantee must award to the
compliant bidder or offeror meeting all requirements for award.

Applications for waivers are processed following 49 C.F.R. 661.9. Except as noted above, the
waiver request must be obtained "in a timely manner" through the grantee. Grantees should
therefore review the bids or offers and request a waiver, if one is necessary, before award. The
grantee's request for waiver must be made in writing and include all facts and justification to
support the waiver, and be submitted to the FTA Administrator through the appropriate FTA
Regional Office. The Administrator (or Regional Administrator, in cases where authority has
been delegated) will issue a written determination setting forth the reasons for granting or
denying the waiver.

Investigations

FTA’s Buy America investigative procedures establish a presumption that a bidder who has
submitted a Buy America certificate is in compliance with the regulation. FTA will investigate if
it finds that this presumption has been overcome. FTA may initiate an investigation on its own
or in response to a third-party petition. The regulation requires that the petition include a
statement of the grounds of the petition and any supporting documentation. 49 C.F.R. 661.15.

Intentional Violations

49 C.F.R. 661.18, states that any person determined by a Federal agency or court to have
intentionally affixed a false "Made in America" label to, or misrepresented the origin of, a
product that was used in the project but which was not produced in the United States is ineligible
to receive an FTA-funded contract.

For instance, if a person has been convicted by a court of making a false certification under these
provisions, that person would be ineligible for award of a contract. If there was a violation but
not a conviction, the information could still affect your responsibility determination. Similarly,
if it was determined (perhaps through a suspension or debarment proceeding conducted by a
federal agency) that the person falsely represented the American origin of a product, that person
would similarly be ineligible for award of a contract.

If the violation is discovered after award, the contractor remains responsible for performing the
contract, including satisfying the Buy America requirements. A typical resolution is to permit the
contractor to substitute a different product that meets the specifications including the Buy
America requirement at the contractor's expense. In rare instances, FTA may approve a public
interest waiver allowing the non-compliant product to be used.
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4.3.3.2.3 Lobbying Certification

REQUIREMENT
§3.d of the Master Agreement states that:

d. Lobbying Restrictions. The Recipient agrees as follows:

(1) Refrain from using Federal assistance funds to support lobbying, and

(2) Comply, and assure the compliance by each third party contractor at any tier and
each subrecipient at any tier, with applicable requirements of U.S. DOT regulations,
"New Restrictions on Lobbying," 49 CFR Part 20, modified as necessary by 31
U.S.C. § 1352.

DISCUSSION

The requirements set forth above have been included in all grants between the FTA and its
grantees with a requirement that the certification flow down to all contractors and
subcontractors for whom a contract involving federal funds in excess of $100,000 is
contemplated. The requirement has two aspects to it: First, the certification itself must be
executed and returned with the bid or proposal. Second, in the event funds of any sort
have been used for lobbying activities 2 by the contractor or any subcontractor; a
Standard Form-LLL, "Disclosure Form to Report Lobbying' must also be completed. It is
your ultimate responsibility to ensure that these certifications and disclosure forms are
submitted to the FTA. &

Best Practices

Certifications Required - In all solicitations that are expected to result in contract amounts in
excess of $100,000, the certification set forth in Appendix A to 49 CFR Part 20 must be
included. The certification is also included in Appendix A.1, "Federally Required Model
Clauses" of this Manual under the "Lobbying" contract provisions.

9 The payment to any "person” to influence or attempt to influence an officer or employee of any federal
department or agency, a member of Congress, an officer or employee of Congress, or an employee of a member of
Congress in connection with the awarding of any federal contract, the making of any Federal grant, the making of
any federal loan, the entering into of any cooperative agreement, and the extension, continuation, renewal,
amendment, or modification of any federal contract, grant, loan, or cooperative agreement. 49 CFR § 20.100(a).

80 _ Because the language of the regulations refers to needing the certification and applicable disclosures at time of
award, unless your solicitation specified otherwise, failure to submit the executed certification with the offer would
probably not be considered a responsiveness issue in a competitive bidding procurement, and would not disqualify
the offer.
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Although it is not required that you include a copy of the Standard Form LLL in the solicitation,
it is recommended that you have a copy available to furnish to an offeror if one is requested. A
copy is included in the CFR section and may be reproduced. & A copy may also be available
from your legal counsel or federal grants office because the agency had to furnish a copy to the
FTA as well as part of the Grant-making process.

Timeliness - The certification (and Standard Form LLL if applicable) should be executed and
returned with the bid or proposal. Because the language of the regulations refers to needing the
Certification and applicable disclosures at time of award, failure to submit the executed
certification with the offer would not be considered a responsiveness issue in a competitive
bidding procurement.

Subcontracts - You may not always know who your prime contractor subcontracts with,
particularly in fixed price contracts. It is recommended that during any pre-performance
conference you have with the prime, you remind him or her of the requirement to forward the
certification and disclosure statements made by subcontractors at any tier who have subcontracts
in excess of $100,000 through the tiers to the contracting officer.

4.3.3.3 Other Submissions

4.3.3.3.1 Acknowledgment of Solicitation Addenda

DISCUSSION

Although the topic has been discussed in different contexts, 22 one of the most critical
submissions that should be received with offers is an acknowledgment of any amendments
to the solicitation. These are the changes to the terms of the solicitation (including to the
"boilerplate,” the drawings, specifications, scope of work, etc.) that in all likelihood have
an impact on price or schedule. If an amendment is not acknowledged, you do not know if
the offeror is really offering the same product or service that you want.

1 The "Lobbying Disclosure Act of 1995" (Pub. L. 104-65) made some amendments to 31U.S.C. § 1352, which
simplified the information that needed to be disclosed on this Form. Those changes are detailed at 61 Fed. Reg.
1412 (January 19, 1996) and will be eventually incorporated into a new Standard Form. Three items of the SF-LLL
are impacted: Item 10a is amended by revising "Name and Address of Lobbying Entity" to read "Name and Address
of Lobbying Registrant"; in Item 10, the statement "(attach Continuation Sheet(s) SF-LLL-A, if necessary)" is
removed; and Items 11 through 15 are removed.

62 _ see discussion at Section 4.3.2.5, "Amendment of Solicitations."
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Best Practices

There are two ways most agencies allow offerors to acknowledge receipt of amendments.
As we discussed in the section on the Solicitation, ® many agencies include on the solicitation
form itself, space for solicitation amendments to be acknowledged.

A second way is for the offeror to actually sign and date the amendment cover sheet and return it
either at the time of receipt or include it with the offer.

Seldom is it required by the agency, but it is not unusual for an offeror to fill in the space on the
solicitation form and return the amendment too. No problem from your standpoint -- just
"overkill" by a concerned offeror. If you see this situation frequently, you may want to check the
instructions you have provided to offerors and determine if there is some ambiguity about your
acknowledgment requirements.

If you receive a bid or proposal and one or more of the issued amendments are not
acknowledged, what do you do?

Many times you are initially only looking at the low bidder's bid -- look at the other bidders and
see if they acknowledged the amendment. If not, there may be a mailroom or timeliness
problem.

Are the changes to the solicitation made by the amendment material?

If the amendment is material, accumulate the documents and seek the advice of your legal
counsel. Particularly in an IFB procurement, you may have a low bid that is non-responsive and
cannot be considered for award. Depending upon how your agency conducts RFPs, the failure to
acknowledge an amendment is not usually "fatal" and you can ask for an acknowledgment
during negotiations or discussions.

You may wish to include in your procedures or solicitations a provision for your determination
regarding the responsiveness of offers which do not acknowledge material addenda. Such a
provision will reinforce your discretion.

83 _ see discussion at Section 4.3.2.3, "Solicitation."



Best Practices Procurement Manual — Chapter 4 — Methods of Solicitation and Selection Page 50

4.3.3.3.2 Bid Guarantee

REQUIREMENT
In discussing bonding requirements, § 11 of FTA Circular 4220.1E provides:

For those construction or facility improvement contracts or subcontracts exceeding
$100,000, FTA may accept the bonding policy and requirements of the grantee,
provided FTA determined that the policy and requirements adequately protect the
Federal interest. FTA has determined that grantee policies and requirements that meet
the following minimum criteria adequately protect the Federal interest:

a. A bid guarantee from each bidder equivalent to five (5) percent of the bid
price. The "bid guarantee” shall consist of a firm commitment such as a bid
bond, certified check, or other negotiable instrument accompanying a bid as
assurance that the bidder will, upon acceptance of its bid, execute such
contractual documents as may be required within the time specified,;

§15.m of the Master Agreement states that:

(m) Bonding - The Recipient agrees to comply with the following bonding
requirements.

(1) Construction Activities — The recipient agrees to provide bid guarantee, contract
performance, and payment bonding to the extent deemed adequate by FTA and

applicable Federal regulations, and comply with any other bonding requirements
FTA may issue.

(2) Other Activities — The Recipient agrees to comply with any other bonding
requirements or restrictions FTA may impose.

State laws are sometimes specific in requiring or prohibiting security and guarantees in public

procurements. Performance bonds are often required, and the requirement may also affect bid
guaranties.

DISCUSSION

The primary function of obtaining a bid guarantee is to financially protect the owner from
loss should the successful offeror fail to execute further contractual instruments and
furnish performance bonds or insurance certificates as required. As required by the FTA,

® The requirements of § 15.m of the Master Agreement mirror those of § 11 of FTA Circular 4220.1E and refer
the grantee to the provisions of 49 CFR § 18.36(h).
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this financial protection on construction contracts is 5% of the amount of the offer. Bid
guaranties are usually used only where there is a requirement for performance and/or
payment bonds are required prior to the commencement of performance.

We will discuss in other sections of the Manual bonding requirements in particular types of
procurements, such as for construction, £ equipment and supplies, % and rolling stock. &
In this section, we will discuss the submission requirements for the various types of bid
guarantee, such as bid bonds, certified checks, and other allowable negotiable instruments.
As with many other aspects of the procurement process, the use of bid security and the
types of security may be addressed in your state laws. In these cases, you will be obligated
to follow those laws as long as they meet the minimum requirements of the federal
regulations set forth above.
Best Practices
Solicitation - If a bid guarantee is to be required, a solicitation clause is included that details:

. the requirement;

. the amount of the guarantee (typically 5 percent of offer price) and how it should
be calculated,;

. acceptable forms of guarantee (usually, cashier's check, letter of credit, or bond
from a licensed agency); and

. that the guarantee must be submitted with the offer.

Nonresponsiveness - You can include in your policy regarding bid guaranties the actions to be
taken if one is not furnished in accordance with the solicitation requirement.

. Normally in a bidding environment, if the proper guarantee is not furnished with the bid,
the bid is non-responsive. If you allowed the bidder to submit the missing guarantee or
correct a defective guarantee after the bids were "exposed"”, you would be allowing "two
bites from the apple.” Once the bids are known, the bidder could decide to submit (or
not) the bid guarantee based on how much money is left on the table!

85 _ See Section 6.1, "Construction."
66 _ see Section 6.2, "Equipment and Supplies.”

87 _ See Section 6.3 "Rolling Stock."



Best Practices Procurement Manual — Chapter 4 — Methods of Solicitation and Selection Page 52

. In a competitive proposal process, if a guarantee was required and was not submitted,
your solicitation document would determine whether it could be asked for during
negotiations. But what do you do if you could award a contract without negotiations, (a
right you will frequently reserve to yourself)? If you have to ask one offeror for its bid
guarantee, is that considered discussions or negotiations? If so, that would necessitate
opening discussions with all offerors in the competitive range. © For these reasons, and
because proposers have other means of effectively withdrawing from competitive
proposal processes, proposal guarantee is less frequently used than bid guarantee (even if
a performance bond is ultimately required).

What if the bid guarantee is not signed, but the bid is? What if you only received one offer and
the guarantee was not included with that offer? What if the guarantee is received late? What if
the amount of the guarantee is insufficient? What if the guarantee is not dated or has an incorrect
date? These are all questions that could arise and can be considered in your policy
formulation.®® Your policy would provide, e.g., that deficiencies affecting offer price would be
material and would establish nonresponsiveness.

Custody of Guarantee - What do | do with the bid guarantee? It is recommended that if the
guarantee is a bond or letter of credit, it be retained with the procurement file. If it is other than a
bid bond, it is recommended that it be placed in a secure area (safe or locked file cabinet) with a
notation in the procurement file its location.

Unused Guarantee - Guaranties have a financial impact on proposers as long as they are in effect.
Therefore, you will want to return it to the unsuccessful offerors as soon as it is prudent to do so
(e.g., you have awarded the contract or the offeror is too far down the bid list to reasonably
expect an award). You may establish a rule that all offerors beyond a certain rank (e.g., the
fourth lowest and all higher bids, all proposers outside the competitive range) will immediately
have their guarantee returned.

Return unused guarantees to contractors after the contingencies have been met -- all contractual
requirements have been met and the required performance and payment bonds and insurance
certificates are in place as protection for the owner in the event of default or non-performance of
the contractor.

Collection of Bond - Although you will seldom be involved in collecting funds from a bonding
agency under a bid bond, collection is like the capture of the king in chess. It dictates many of
the moves you will want to make to use a bid bond effectively without imposing unnecessary

88 _ See discussion in Section 4.,5.4, "Discussions and Clarifications."

9 Asan example of how these and other situations have been addressed in the federal environment, see FAR §
28.101-4.
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burden on your offerors. The conditions which discharge the bond should be specified in your
solicitation. Generally, the principal condition that discharges the bond or guarantee is the
furnishing of a performance bond. Often the terms of the bid guarantee also guarantee that the
offeror will provide executed contract documents, insurance certificates, payment bonds, or
evidence of DBE compliance.

Once the performance bond is in place, it guarantees performance of all other contractor
obligations. The most likely reasons a performance bond would not be furnished (which are the
conditions you might look for in deciding whether to require bid guarantee) are: a financial
condition so weak that bonding companies will not participate, such a large amount of bonds
already issued that the bond cannot be obtained, second thoughts about the contract based on the
information revealed up to the point in time of bonding, or a frivolous bid.

If the performance bond is not provided, you can specify the right under your bid guarantee
provision to immediately accept the next ranked offer and to collect from the defaulting offeror
the price and value difference between the offers. (Estimating this difference is one way to set
the amount of the bid guarantee.) If the guarantee is a bond or equivalent letter of credit, you
may need to obtain a judgment against the offeror before you can actually collect from the
bonding company or bank. As indicated above, it is critical to most suppliers who provide bid
guarantee that they retain the confidence of bonding companies. The bonding company's
concern may assist in collection from a defaulting offeror.

4.4 SEALED BIDS (INVITATION FOR BIDS)

4.4.0 Overview

REQUIREMENT

The FTA does not require use of the sealed bid (invitation for bids) method of procurement for
any particular procurement. This method is simply one of many that may be used, as
appropriate. If, however, the grantee decides this method of procurement is appropriate, 8 9.c.
of FTA Circular 4220.1E sets forth some definitions, parameters for use, and some specific
requirements to be followed:

c. Procurement by Sealed Bids/Invitation for Bid (IFB). Bids are publicly solicited and a
firm-fixed-price contract (lump sum or unit price) is awarded to the responsible bidder whose
bid, conforming with all the material terms and conditions of the invitation for bids, is the
lowest in price.

(1) In order for sealed bidding to be feasible, the following conditions should be present:

(a) A complete, adequate, and realistic specification or purchase description is
available;
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(b) Two or more responsible bidders are willing and able to compete effectively for the
business;

(c) The procurement lends itself to a firm fixed price contract and the selection of the
successful bidder can be made principally on the basis of price; and

(d) No discussion with bidders is needed.
(2) If this procurement method is used, the following requirements apply:

(a) The invitation for bids will be publicly advertised and bids shall be solicited from
an adequate number of known suppliers, providing them sufficient time to prepare bids
prior to the date set for opening the bids;

(b) The invitation for bids, which will include any specifications and pertinent
attachments, shall define the items or services sought in order for the bidder to properly
respond;

(c) All bids will be publicly opened at the time and place described in the invitation for
bids;

(d) A firm fixed-price contract award will be made in writing to the lowest responsive
and responsible bidder. When specified in bidding documents, factors such as
discounts, transportation costs, and life cycle costs shall be considered in determining
which bid is lowest;

Payment discounts will only be used to determine the low bid when prior experience
indicates that such discounts are usually taken advantage of; and

(e) Any or all bids may be rejected if there is a sound documented reason.

(3) The sealed bid method is the preferred method for procuring construction if the
conditions in paragraph c(1) above apply.

State law typically places additional and more specific requirements on the sealed bidding
process.

DISCUSSION

Having said there is no FTA requirement that grantees use the sealed bidding method of
procurement, it should be recognized that, as a practical matter, many more grantee
procurements are accomplished with this method as opposed to the competitive
proposal/request for proposal method which will be discussed in more detail below. There
is a mixture of history and tradition behind the use of sealed bidding in the public sector



Best Practices Procurement Manual — Chapter 4 — Methods of Solicitation and Selection Page 55

which is frequently embodied in legislative requirements at both the federal and state
levels. Although federal legislative requirements mandating the use of this method have
been relaxed in recent years, many states still require its use for many commodities or
services being procured and it is still the ""preferred' method for the acquisition of
construction services in the public sector, even by the FTA. Sealed bidding is perceived to
be a faster method of procurement; who gets the contract can be determined fairly
objectively; and the fixed price contract which results is easy to understand and budget, as
well as manage after award.

Purpose

As with so many other aspects of public procurement, we must begin with a recommendation
that you check you state or local law or ordinance to determine if a legislative body has decided
for you what flexibility, if any, you have to use a procurement method other than the IFB
method. If you are limited on what methods you can use under what circumstances, you will be
obligated to comply with those laws, ordinances or regulations. We will address this method in
this section as though there were no limiting constraints on your ability to use this method. As a
practical matter, the constraints you are likely to be faced with would be limitations on your
ability to use the competitive proposal method rather than the sealed bidding method.

Because of the way this Manual has been drafted, it is important to read Section 4.3 in
conjunction with this Section because many of the features or elements of both the IFB and RFP
methods of procurement are, if not the same, very similar. Rather than duplicate the discussion
of those features in our discussions of both methods, we suggest you read that section first and
then this section on the sealed bidding method.

Best Practices
When do | use the sealed bid/IFB method of procurement?

. In deciding whether or not to use the sealed bidding method of procurement, the
conditions detailed in § 9.c.(1) of FTA Circular 4220.1E are excellent and very
self-explanatory. Go down the list, do all of the conditions exist? If you need more
information about a particular condition, this Manual is designed to provide you with that
additional detail. For information about specifications, refer to Chapter 3,
"Specifications.” For more information about "responsibility", refer to Section 5.1,
"Responsibility of Contractor.” For questions about what a firm fixed-price contract is,
refer to Section 2.4.3.1, "Fixed Price."

What steps are involved in the sealed bidding method of procurement? Most of these steps have
been addressed in Section 4.3, "Competitive Procurement Methods," but the following is an
overview of those necessary steps:
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« Preparation of the Invitation

° The invitation must describe your requirements as completely, clearly, accurately and
unambiguously as possible. Stated another way, the invitation should define the
items or services sought in order for the bidders to properly respond. In addition to
the danger of inadequate goods or services, the claims arising from errors make this a
daunting task, but not an impossible one.

° Requirements that restrict or act as restraints on full and open competition should be
avoided. 2

° The invitation typically includes all documents (whether actually attached or
incorporated by reference) furnished to all prospective bidders for the purpose of
bidding.

« Publicizing the Invitation
° The invitation must be publicly advertised and distributed to prospective bidders. 2

° The amount of time after publication and distribution of the invitation to prepare and
submit their bids and prior to the time and date set for opening of bids is important.

e Submission of bids

° Sealed bids are submitted to you by bidders by the time and place stated in the
invitation.

° Bids are publicly opened at the time and place described in the invitation.

« Evaluation of bids

° FTA requires that sealed bidding be used only if no discussion with bidders "is
needed"; bids are, as a rule, evaluated without any discussions with bidders. 2

0 see Chapter 3, "Specification" for guidance on specification development.

™ _ See Section 2.4.2.1, "Full and Open Competition Principle," for a discussion of full and open competition and
the effect of restraints on competition.

72 _ see discussion of advertisement and publicizing invitations in Section 4.3.2.1, "Advertising and Publicizing
Solicitation."

73 _ One instance requiring discussion is the evaluation of apparent errors; see Section 4.4.5, "Bid Mistakes."
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« Contract Award

° A fixed price contract will be awarded to the responsible bidder whose bid,
conforming to the terms and conditions of the invitation,  is the lowest in price.

° |If stated in the invitation, price-related factors may be considered in determining the
lowest price -- e.g., discounts, > transportation costs, life cycle costs. A provision in
the IFB that explains how the calculation of bids will be made will avoid confusion at
the time of bid opening. The explanation can include options, escalators, currency
issues, unit prices, etc. To preserve the right to exercise options with Federal funds,
FTA requires that the option prices be evaluated in the selection process. You can
also address how the rare instance of tie bids will be treated, e.g., with the traditional
coin toss.

4.4.1 Solicitation
DISCUSSION

In addition to the material in Section 4.3.2.3, (the common elements of the solicitation
process for both the IFB and RFP), the rigidity and precision of the sealed bid method
require that your solicitation anticipate the procedural issues that may arise. Although
these items may be appropriate to an RFP as well, an IFB should be particularly clear
regarding requested amendments and approval of items equal to those specified, bid
opening time and place, the price schedule, the offer form, and the clarity of the technical
specifications.

Best Practices
In this section, we will provide you with a nominal checklist of things for you to consider in the

development of your solicitation -- some of the items noted here may not be applicable to every
procurement.

Identification of Solicitation - Solicitation number
- Date of solicitation issuance

4 See discussion in Section 4.4.3, "Responsive Bidder."

"5 _ As stated in the Requirements discussion, discounts, such as prompt payment discounts, should only be used in
the calculation of low bid if the history within your agency indicates discounts offered are usually taken advantage
of.
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Identification of agency

Instructions to bidders

Boilerplate attachments or
exhibits

Specifications, Scope of
Work, Drawings

- Name and address (street and mailing if different) of your
agency

- Name and telephone number (voice and facsimile) of contact
within your agency

- Date, time, and place of bid opening

- Instructions channeling communication regarding the
procurement — typically with the designated procurement
official only

- Instructions relating to rules regarding late submission of bids

- Instructions relating to how amendments of the solicitation
should be acknowledged

- Instructions on what documents should be returned with bid

Bid guarantee

Price schedule

Representations and certifications
Bid samples

Descriptive literature

- Notification of bid acceptance period is a concept that may
also be addressed in the competitive proposal method, but is

more prevalent in the IFB process. You can tell bidders in the
solicitation that they must allow a minimum period in which
your agency can accept their bid after its submission. Further,
if they want to include a lesser period than your minimum, the
bid will be rejected as nonresponsive. What is your normal
processing time for bids -- 30, 60, 90, 120 days? Be realistic
but also understand that the longer the period you allow to
accept, the greater will be the contingency the bidder put in its
bid to reflect price fluctuations in the marketplace. Also take
into consideration that you can (and sometimes will) request
offerors to voluntarily extend their offers for an additional
period if you encounter a delay.

- Instructions and Conditions of Solicitation
- General Provisions

- Special Provisions

- Bonds (Bid, Performance, Payment)
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4.4.2 Bid Opening

REQUIREMENT

w76

"All bids will be publicly opened at the time and place prescribed in the invitation for bids;

DISCUSSION

The day that you have all been waiting for has arrived. Bids for your project are due in
Room 407 at 2 P.M. Will we get any bids? Where will the price of the bids be in relation to
the estimate? What do I do if all of the bids exceed my budget? What if there’s only one
bid? What if a bidder delivers its bid at 2:02 P.M.? What do | actually do at 2 P.M.? Do |
read the bids out loud? What if the bidders want to look at the bids we received?

These are some of the many concerns that you probably have every day you receive bids.
Although many of these issues are beyond the scope of this manual since they are defined
by your agency and its own peculiar personality, a few of these issues are very important to
the sealed bidding procurement process. The time and date set for the receipt of bids and
the public announcement of those bids are very critical to the success and integrity of a
public procurement process.

Best Practices

As with the other sealed bidding issues, the procedures surrounding the receipt and opening of
bids may be dictated by your state law or procedures. As a general concept of public
procurement, the opening of bids is the point in time when completion of the procurement
(acquisition) process begins and the contract administration process starts. It also initiates the
rules relating to "responsiveness” and "responsibility" which are discussed in Sections 4.4.3 and
5.1 respectively.

The process of receiving bids. As you approach the date and time set in your solicitation for
receipt of bids, you will begin to receive bids. A simple step to eliminate many questions that
could arise later is to keep the bids unopened in a secured location, preferably a locked bid box,
file cabinet, or safe.

e The identity and number of bids received need not be disclosed within your agency prior
to the time and date set for receipt of bids except to those personnel with a real "need to
know."

® . FTA Circular 4220.1E § 9.¢.(2)(c).
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e Asdiscussed in Section 2.3.2, "Independent Grantee Cost Estimate," when you receive
the “independent estimate™ it can also be secured, logically in this same location. It is
also a good practice to have on your "procurement checklist" to be sure you have
received this estimate, particularly if this is a federally-funded procurement.

o On the day of receipt of bids (maybe an hour ahead of time), you may want to establish a
place in the room where the bids will be read where bids can be deposited and
time-stamped in.

Opening, reading, and recording bids.

o Bid opening is a public event and is open to the general public.

e As the time for receipt of bids approaches on the day bids are due, if you are the bid
opening official, consider checking the time with a reliable source and using that time as
the official time.

o Shortly (10 minutes?) before the time for receipt of bids, you may also want to call your
office, the mailroom, the security desk, and anywhere else you can think of where a bid
might be and get it logged in. "Do you have an envelope indicating it is a bid for IFB No.
123-4456? If so, please bring it to Room 407 immediately."

e Bidders are apt to be coming into the room at the last minute to submit bids. Don't be
surprised when a breathless bidder comes running into the bid room frantically waving a
bid and wanting you to consider it.

e At the designated time, you may announce to those in attendance that the time set for
receipt of bids has arrived and that no further bids will be received.

« At that time, personally and publicly open the bids, read the bids aloud (if practical) to
those persons present, and have the bids recorded. Some procedures also include
opening, reading aloud, and recording the independent estimate. Other agencies believe
this information could help a disappointed bidder to interfere with the process, or could
be used by a single bidder to the agency's disadvantage.

e The bids are usually recorded on a document called an Abstract of Bids and this
document is available for public inspection after completion.

° Unless it unduly interferes with the conduct of your business, you may allow time
after the bids are read for interested members of the public to review the bids
submitted under the immediate supervision of an agency official and under conditions
that preclude the possibility of a destruction, substitution, addition, deletion, or
alteration of the bid.
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° Ifirregularities or discrepancies are discovered during this review process, or if you
noticed something irregular during the public reading, it is best to simply note them
and not discuss these in public. These matters are best discussed only with
appropriate agency personnel, including the appropriate procurement, engineering,
maintenance, and legal staff members. &£

Late bids - Many instructions for bidders include a clause that addresses the late submission,
modification, and withdrawal of bids. The clause may be required by state law or patterned after
a Federal provision. 2 The clause specifies any circumstances (e.g. documented failure by
specific mail or delivery services) that are exceptions to the general rule - - bids received at the
place designated in the IFB after the exact time set for bid opening are late and will not be
considered under any circumstances. 2 Whether or not the late bid would have been low in price
is of no consequence. It must be rejected, the argument goes, because maintaining the integrity
of the sealed bid procurement process is more important than the possible advantage to be gained
by considering a late bid in a particular procurement. &

e Although the burden of getting the bids to the bid opening location on time is on the
bidder, it is easier to take extra precautions to ensure all bids are at the proper location
at the proper time, than to explain later the integrity of the process. As we alluded to
earlier, you might want to consider the following as "preventive" measures designed
to reduce the possibility of this happening to you:

° Consider placing clear instructions in the mailroom and at the reception area as to
what is to happen with bids and bidders, particularly on the day bids are due.

° Consider calling your mailroom, your office, and the location where bids are
"normally" received and secured shortly before the time for receipt of bids and
inquire if any bids were received in the last mail delivery or delivered to the other
location(s).

"™ _You should understand that if an unsuccessful bidder discovers an error, they will likely file a protest (or formal
query) almost immediately. It is very important, therefore, that you proceed very carefully. Some procedures, to
discourage false hopes and resulting arguments, prohibit the reading of bids that are clearly defective (e.g., missing
bid guaranty).

"8 _ See the extensive discussion of this in Section 4.3.3.1, "Receipt of Offers," where we addressed the
considerations that are typically weighed when policies are adopted concerning the receipt of offers. The FAR
provision typically used as a "model” is FAR § 52.214-7.

.. See, e.g., J. C. Kimberly Co., Comp. Gen. B-255018.2, 94-1 CPD 182 79 (A bid that was hand carried to the bid
opening room seconds after the bid opening officer declared that time had arrived was properly rejected as late.) One
of the exceptions addressed in FAR §52.214-7 and elaborated upon in FAR § 14.304-1(a)(2) addresses the situation
when late receipt of the bid is due solely to mishandling by the agency after receipt at the agency location.

80 _|d. See also, Swinerton & Walberg Co., Comp. Gen. B-242077.3, 91-1 CPD 318.
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° Include labels or envelopes clearly marked with Bid # and date and time due in
the solicitation package for use by bidders.

4.4.3 Single Bid

REQUIREMENT

Within the discussion of sole source contracts, the FTA Circular 4220.1E, Paragraph 9.h —
Procurement By Noncompetitive Proposals (Sole Source) also deals with the situation when a
number of offerors are solicited but only one response is received:

Sole Source procurements are accomplished through solicitation of a proposal from
only one source, or after solicitation of a number of sources, competition is determined
inadequate. . . .8

FTA Circular 4220.1E, Paragraph 10 requires grantees to perform a cost or price analysis in
connection with every procurement action:

10.a. Cost Analysis. A cost analysis will be necessary when adequate price competition
is lacking and for sole source procurements . . .unless price reasonableness can be
established on the basis of a catalog or market price of a commercial product sold in
substantial quantities to the general public or on the basis of prices set by law or
regulation.

10.h. Price Analysis. A price analysis may be used in all other instances to determine
the reasonableness of the proposed contract price.

DEFINITIONS
Single Bid - Only one bid has been received at the time and date set for bid opening.
Single Responsive Bid - Only one responsive bid received at the time and date set for bid

opening. This may result from having only one bidder or from all other bidder(s) being
nonresponsive.

No Responsive Bids - All bids received at the time and date set for bid opening are
nonresponsive.

8 This paragraph was changed from prior versions of the circular to eliminate the phrase “or acceptance” of a
single proposal when discussing what constitutes a sole source procurement. FTA believes that, upon receiving a
single bid (or proposal) in response to a solicitation, the grantee should determine if competition was adequate. This
determination may include a review of the specifications to determine if they were unduly restrictive or contacting
sources that chose not to submit a bid or solicitation. It is only if the grantee determines that competition was
inadequate that the procurement should proceed as a sole source procurement. The mere fact that only one bid or
proposal was received does not automatically mean competition was inadequate since many unrelated factors could
cause potential sources not to submit a bid or proposal.
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DISCUSSION

State or Local Law - As with many other areas of procurement, procedures for handling a
single bid in response to an invitation for bid may be addressed specifically by your state or
local law. In the absence of a prescribed procedure, this section presents ways to analyze
and move forward with your procurement.

Adequacy of Competition - When only one bid is received in response to a solicitation that
was issued to multiple sources, you will first have to determine if there was adequate
competition. The FTA interpretive comment in the annotated Circular 4220.1E,
paragraph 10, makes clear the fact, that when only one bid is received, this does not, in
itself, mean that competition was inadequate. In order to make this determination, it may
be necessary to talk to those firms solicited to find out why they did not submit bids. If the
reason is a restrictive specification or a delivery requirement that only one bidder could
meet, you have a situation of inadequate competition. If this is the case then the
procurement is a sole source and you must process it as such with internal agency
approvals, or cancel the solicitation, change the requirements to allow for more bids, and
re-solicit bids. On the other hand, if the reasons given by the non-responders are unrelated
to the specification and/or solicitation terms, then you may presume competition was
adequate and proceed with the award as a competitive one. You should document your file
so that there is a clear audit trail for reviewers to understand how you reached your
determination.

Cost or Price Analysis - If the competition is deemed to be adequate, then a price analysis
must be performed to determine the reasonableness of the bid price. £ If, on the basis of a
price analysis, you are able to document your determination that the price is fair and
reasonable, and if the bid is responsive and the bidder responsible, you may proceed with
award. If, however, you cannot determine the reasonableness of the bid on the basis of a
price analysis, then you will have to request a detailed breakdown of costs and profit from
the bidder and perform a cost analysis.

If competition is deemed to be inadequate, and you decide to process the award as a sole
source, then you will have to perform a cost analysis (i.e., request from the bidder a detailed
breakdown of the estimated costs and profit) unless you can establish the reasonableness of
the price based on the bidder’s catalogue or market price (note that the item must be sold
in substantial quantities to the general public), or the price is set by law or regulation. For
a discussion of cost and price analysis techniques, see BPPM section 5.2 — Cost and Price
Analysis. If the bidder refuses to furnish a cost breakdown for your analysis, then you will
have to request a waiver from FTA of the Circular requirement in paragraph 10.a that a

82 _ section 5.2 - Cost and Price Analysis discusses various price analysis techniques, and they include (among
others) comparison to previous purchases, comparison to a valid grantee independent cost estimate, and value
analysis.
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cost analysis be conducted on every sole source procurement, or cancel the procurement
and re-solicit bids. &

Negotiation - If you have been unsuccessful in determining through a price or cost analysis
that the bid price is fair and reasonable, you may wish to enter negotiations with the
offeror to attempt to establish a different price that can ultimately be determined to be
reasonable. Some authorities view this as canceling the sealed bidding method of
procurement and converting, through documentation, the procurement either to a
competitive proposal (a negotiated procurement) or a sole source procurement. This is
another area that may be controlled or regulated by state law. For instance, your state
may require that construction services only be awarded by accepting a sealed bid, with no
exceptions. (If this is the case, you really have no choice but to cancel the solicitation and, if
your requirement continues, to re-advertise the procurement.) If, however, your state
allows flexibility and you are able to justify conversion of the procurement to a negotiated
process, this may allow you to negotiate a contract with a price that is fair and reasonable
so that award can be made.

4.4.4 Responsive Bidder

REQUIREMENT

The concept of "responsiveness" is discussed in § 9 of FTA Circular 4220.1E as an integral
element of the sealed bidding method of procurement:

c. Procurement by Sealed Bids/Invitation for Bid (IFB). Bids are publicly solicited
and a firm-fixed-price contract (lump sum or unit price) is awarded to the responsible
bidder whose bid, conforming with all the material terms and conditions of the
invitation for bids, is the lowest in price.

Subparagraph 9.c.(2) of FTA Circular 4220.1E, in discussing the requirements to be used if
the sealed bid method of procurement, lists the following:

(d) A firm fixed-price contract award will be made in writing to the lowest responsive
and responsible bidder. When specified in bidding documents, factors such as
discounts, transportation costs, and life cycle costs shall be considered in determining
which bid is lowest;

8 _vyou may have, for example, data from previous purchases, an independent cost estimate, etc. with which to
compare the bid price, but not have a “catalogue or market price of a product sole in substantial quantities to the
general public’ as required by paragraph 10.a of the Circular.
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DEFINITION

Responsive - If an offer conforms in all material aspects to the requirements of the solicitation at
the scheduled time of submission and does not require further discussions with the offeror, the
offer is responsive.

DISCUSSION

Although it may be stated differently in the rules or statutes governing your procurement
processes, the concept of awarding a contract to the lowest responsive and responsible
bidder is a common precept in public contracting at the Federal, state, and local levels
throughout the country. It is helpful to maintain the distinction among these concepts in
reviewing bids, and to consider them in the stated sequence. First identify the lowest bid,
then find the lowest responsive bid, then find the lowest responsive and responsible bidder.

Evaluation Sequence

The following is a sequence of evaluation that is useful for explanation and may also be useful in
practice; however, the concepts and correct determinations are far more important to successful
procurement than is the sequence. Examination of bids logically begins with the lowest bidder.
Once the lowest bidder is determined, look to see if the bidder is responsive. "Responsiveness"
is a concept critical to the sealed bidding process. In public contracting, in order for a bid to be
acceptable, it must conform in all material respects to the requirements stated in the invitation.
Responsiveness is determined from the bid documents themselves and, with very few exceptions,
is determined with no discussions or further input from the bidder.

The precise definition of "responsiveness” may vary from jurisdiction to jurisdiction and the
definition applicable to your organization may be stated in your procurement regulations or
statute. If the initial low bidder is not responsive (the bid does not conform to the material
requirements of the invitation), you need go no further with that bidder. Instead you may go
back and look at the second lowest bid and determine if it is responsive.

Once you have determined that you have a low priced bidder who is responsive, you then begin
the more subjective process of determining the bidder's responsibility.

"Responsibility™ is also a term with specific connotations in procurement. What is involved in
determining a bidder's responsibility may vary from jurisdiction to jurisdiction.

FTA defines "responsibility"” to be a contractor who possesses the ability to perform successfully
under the terms and conditions of the proposed procurement. In determining whether a
contractor possesses this ability, you may consider such matters as contractor integrity,
compliance with public policy (e.g., EEO record, attainment of DBE goal, not debarred or
suspended, etc.), record of past performance, and financial and technical resources. Unlike
responsiveness, which normally can be finally determined based on the bids, a determination of
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responsibility may be affected by new information up to the time of contract award. Thus, in
ascertaining whether or not a bidder is responsible, discussions may be held with the bidder to
discuss these factors so that, by the time of award, a positive determination can be made. If you
do not determine that the bidder is responsible, look through the list of bidders again to
determine a low, responsive, responsible bidder to whom a contract can be awarded.

Strict Responsiveness - To understand the concept of "responsiveness™ and its practical rigidity
in the public contracting environment, recall that the IFB issued by the agency is designed so that
all bidders who respond can make comparable offers under the same terms and conditions.

When a bidder submits its bid to the entity in response to the IFB, the entity must be able to
accept that bid as submitted, thereby creating a binding contract.  The following discussion of
responsiveness will cover general principles and parameters of Federal procurement precedents.
You may have to ensure compliance with your state's laws and precedents and your agency's
procedures. The best practice is to establish a clear, unambiguous agency policy on which
bidders can rely, so that, in preparing their bids, they can be confident that no material deviations
will be allowed to any bidder in complying with the solicitation and its specifications.

Purpose

Requiring strict responsiveness, i.e. compliance in all material respects with the IFB "enables
bidders to stand on an equal footing and maintains the integrity of the sealed bidding system." &
Examples of bids typically considered nonresponsive include:

e The bid fails to conform to material requirements;

e The bid does not conform to applicable specifications (unless the invitation allowed
alternates);

e The bid fails to conform to delivery schedule or permissible alternates;

e The bid imposes conditions that would modify the requirements of the invitation or limit
the bidder's liability to the entity;

o There is a condition of the bid which affects the substance of the bid (i.e., affects price,
quantity, quality, or delivery of the items offered) or works an injustice on other bidders;

8 g responsiveness involves the question of whether the bid as submitted, represents an unequivocal offer to do

exactly what the government has specified, so that acceptance of the bid will bind the contractor to meet the
government's requirements in all material aspects." Hankins Lumber Co., Comp. Gen. B-248101, 92-2 CPD ;50.

% _FAR § 14.301(a).
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The bid contains prices for line items that are materially unbalanced, i.e., figures in the bid
conflict with the total bid price;

e date;

e The bidder fails to furnish a bid guarantee in accordance with the requirements of the
invitation; % or

o Failure to submit Buy America Certification.
Responsiveness is a fairly objective concept and is ascertainable at the time of bid opening. &
Further, the bidder's intent to be bound by the IFBs requirements can normally be determined
from the bid itself. 8 A "second bite at the apple” is a phrase commonly heard in discussions
pertaining to the precept that responsiveness be determined at the bid opening solely from the bid
documents and without explanation. You will not want an apparently low bidder to re-evaluate
its bid after the public opening and effectively withdraw the bid by refusing to respond or
responding in a subversive way; the bidder should not have a second bite at the apple. This
means that the bid package must be examined thoroughly. Some of the questions you may ask
are:

o Does the cover letter take exception to any material terms and conditions?

o Isthe bid ambiguous? Is it susceptible to two or more reasonable interpretations?

e Were all material amendments to the solicitation acknowledged?

e Was the bid signed?

o Were all material representations and certifications completed?

e Isthe Buy America certificate required by 49 CFR § 661.6 or § 661.12 signed? 3

% _FAR §14.404-2.

87 Northwestern Motor Co., Comp. Gen. B-244334, 91-2 CPD 249.

88 _ Record Press, Inc., Comp. Gen. B-229570.2, 88-1 CPD 161.

8 _49CFR 8 661.13(b) provides: The grantee shall include in its bid specification for procurement within the
scope of these regulations an appropriate notice of the Buy America provision. Such specifications shall require, as

a condition of responsiveness, that the bidder or offeror submit with the bid a completed Buy America certificate in
accordance with § 661.6 or § 661.12 of this part, as appropriate. (emphasis added)
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o Were required descriptive literature and bid samples included with the bid?

e Ifrequired, was a bid bond or bid guarantee submitted?

e Was the bid defective?

e Was the price offered firm and definite?

e Were the material items or information required by the invitation submitted with the bid?

e Was the bid received at the place designated in the invitation at the exact time specified
or was it late?

If something is questionable, is the issue one of responsibility or responsiveness? 2 Your
customers may want to gain greater confidence in the bids by specifying, purportedly as a
condition of responsiveness, that bidders have specific capacities. You may also find a defect
(e.g. in certifications or requested information) that relates primarily to the ability of the bidder
to perform. Precedent for direct Federal procurement is that merely by the language in an IFB, a
contracting agency cannot change a matter of responsibility (ability to perform) into one of
responsiveness (unequivocal offer to perform). 2 The best practice is to maintain this
distinction.

Materiality - Whole courses are taught on sealed bidding and the issue of responsiveness. The
list of questions and issues raised in this discussion should not be considered as all
encompassing. Instead, they are intended to raise sensitivity to some of the issues that impact
responsiveness. It should be apparent from this discussion that the single most important
concept impacting responsiveness is "materiality” -- does the inclusion or omission of the fact,
item, or requirement affect price, quantity, quality, or delivery of the items offered? If so, the bid
is probably nonresponsive. If not, the bid is probably responsive. There are, however, many
facts and situations that do not clearly fall within these parameters and become issues that may
require analysis and input from your legal advisor. If in doubt, ask!

DBE - Although DBE program compliance is more often a responsibility requirement, some
processes make DBE compliance a condition of responsiveness. This issue is discussed further

% The Comptroller General, in Staples-Hutchinson & Associates, Inc., Comp. Gen. B-245007, 91-2 CPD 491
stated: Whereas bid responsiveness concerns whether the bid itself as of the time of bid opening unequivocally
offers to perform in accordance with all material terms and conditions of the solicitation, responsibility refers to a
bidder's ability to perform the contract requirements and is determined not at bid opening but at any time prior to
award based on information received by the agency up to that time.

%1 _EDT Construction, Inc., et al., Comp. Gen. B-240343, 91-1 CPD 374.
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in the discussion of DBE submissions and award in Chapter 7, "Disadvantaged Business
Enterprise.”

4.4.5 Bid Mistakes
DISCUSSION

It may not be as certain as death and taxes, but inevitably and unfortunately, a mistake
may be discovered in your low bid. A mistake doesn't necessarily mean you cannot award
a contract to the low bidder, but that could be the result. How you typically treat the
mistake will depend upon what the mistake is and when it is discovered. State law in some
states explicitly addresses bid mistakes.

Best Practices

Mistakes in bids are usually discovered after bids are opened % and before the contract is
awarded. The mistake, or suspicion of a mistake, may be discovered by the procurement official
in its review of the bids. Some procedures call for the identification of clear defects (e.g.,
absence of a bid bond) at the bid opening and the rejection without reading of the bid. This
minimizes the discussion and likelihood of protest. The mistake may be discovered by an
unsuccessful bidder (not just the low bidder) when it is reviewing the bids after bid opening. Or
it may be discovered by the apparent low bidder upon returning to its office after bid opening --
sometimes driven to an examination of its bid after it has learned how much money was "left on
the table!" Regardless of how it is discovered, it is a problem in the sealed bidding method of
procurement because of the strict rules of responsiveness, because bids have been exposed, and
because the integrity of the procurement process is at stake.

The four generally accepted categories of bid mistakes are:
1. Minor informalities or irregularities in bids prior to award of the contract;
2. Obvious or apparent clerical mistakes discovered prior to award,;

3. Mistakes other than minor informalities or irregularities in bids, or obvious or apparent
clerical mistakes that are discovered prior to award; or

92 Although unusual, it is possible that before the time and date set for receipt of bids, a bidder may discover a
mistake in a bid it has already submitted to you. If you have included a clause in the solicitation (or adopted a
policy) as suggested in our earlier discussion on "Receipt of Offers" (see Section 4.3.3.1) and the problems with late
submissions, modifications and withdrawals of offers, they should be followed. Essentially, the bidder is advised
that modification of its bid would be treated the same as the original bid -- must be received timely and should
clearly identify the bid it is modifying.
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4. Mistakes discovered after award.

If a mistake fits within one of these categories, three things can happen: the mistake can be
corrected, the mistake will be recognized and the bid allowed to be withdrawn, or the mistake
will not be recognized and the bid not allowed to be withdrawn.

We will discuss each of these categories of mistakes and what the consequences of each are if it
is established that a mistake has been made. One final thought before that discussion: many
transit properties in their procurement regulations have adopted rules relating to the treatment of
these cate%ories of mistakes and, in most cases, have patterned their rules after the rules in either
the FAR 2 or the Recommended Regulations for the American Bar Association’s Model
Procurement Code for State and Local Governments.  If you have rules addressing this
common problem, it makes the administration of your procurement process much easier because
the rules are known, not decided on a case-by-case basis.

The following tables analyze the types of mistake and one set of actions; many variations on the
illustrative rules presented here are successfully in use.

Minor informalities or Remedy: the contracting officer shall give the bidder an
irregularities in bids prior opportunity to cure the deficiency or waive it, whichever is
to award of the contract. in the best interests of the owner.

Merely a matter of form and not | Examples of minor informalities or irregularities include
of substance. failure of the bidder to:

May be an immaterial defect in | Return the incorrect number of signed bids required by the

a bid that can be corrected or IFB (1 submitted, 3 required).
waived without being
prejudicial to other bidders. Sign the bid, but only if the unsigned bid is accompanied by

other material indicating the bidder's intent to be bound, such
The defect is "immaterial™ when | as & bid guarantee or letter signed by the bidder referring to

the effect on price’ quantity7 and Cleal’ly |dent|fy|ng the bid itself.
quality, or delivery is ) )
negligible when contrasted Acknowledge receipt of an amendment to the IFB, but only if

it is clear from the bid itself that the bidder received the

93 _See FAR § 14.406.

9 _See § R3-202.13 (Mistakes in Bid), Recommended Regulations approved August 2, 1980, implementing The
Model Procurement Code for State and Local Governments, approved by the American Bar Association on
February 13, 1979 (hereinafter referred to as the Recommended Regulations).
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with the total cost or scope of
the requirement being
procured.

amendment and intended to be bound by its terms % or the
amendment involved had no (or a negligible) effect on price,
quantity, quality, or delivery.

Furnish required information that goes to the issue of
responsibility (e.g., number of employees bidder has,
information concerning parent company and any affiliates,
certifications concerning EEO and Affirmative Action
programs, certification concerning Lobbying. %

Obvious or apparent clerical
mistakes discovered prior to
award. ¥

Mistake must be obvious or
apparent on the face of the bid.

This is the category of mistake
most frequently discovered by
the contracting officer during
its examination of the bid after
bid opening.

If you know, or have reason to
know or suspect, that a mistake
in a bid has been made, there is
a real issue of whether you
can, in good faith, accept that
bid.

Examples include:
Obvious misplacement of decimal point.

Obvious reversal of the price f.0.b. destination and price f.0.b.
origin —higher price for you picking the product up at the origin
than for the bidder to deliver the product to the place designated
by you.

Obvious mistake in designation of unit.

Typographical errors.

Error in extending unit prices.

Transposition errors.

Arithmetical errors.

95

- For instance, Amendment Number 1 to the solicitation changed the quantities for line item 4 on the Schedule

from 5 to 12. The bid included a Schedule that showed the quantity for line item 4 to be 12. No other amendments
were issued and the bidder did not formally acknowledge Amendment No. 1. There was no way it could have used
the correct Schedule page unless it had received the Amendment -- clear from the bid that it received Amendment

No. 1.

% _ see discussion at Section 4.3.3.2, "Federally Required Submissions with Offers."

" _ The Recommended Regulations to the Model Procurement Code [at § R3-202.13.4(b)] refers to this type of
mistake as "mistakes where intended correct bid is evident." The mistake and the intended bid are clearly evident on

the face of the bid document.
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The bidder may also discover
this category of mistake and
bring it to your attention and
request that it be allowed to
correct the mistake.

Procedure: What do you do if you have this category of
mistake?

Recommend you make your legal counsel aware of situation so
proper legal advice can be obtained as you proceed through the
mistake evaluation process. This is an area that is prime for a
later protest by either the firm requesting relief from a
"mistake" or from another bidder that feels it could be impacted
by your decision regarding the mistake.

Request verification of the bid. This is necessary to assure the
contracting officer that the bid as confirmed is without error, or
to elicit the allegation of a mistake by the bidder.

This process normally includes the following steps:
Prepare a written request to the bidder that it verify its bid price.

The request puts the bidder on notice of a mistake suspected by
the contracting officer as appropriate. For instance, the bid is
so much lower than the other bids or the agency independent
estimate as to indicate a possibility of error. Or, highlight
important or unusual characteristics of the specification. Point
out the fact that there were changes in the specifications or
requirements from previous purchases of a similar item. Your
notice can include any information, which is proper for
disclosure, that lead you (as the contracting officer) to believe
that there is a mistake in the bid.

Evaluate the verification response from the bidder. If the
bidder verifies its original bid, you may consider the bid as
originally submitted. If, however, the bidder alleges a mistake
was made, it is recommended you take the following actions.

Advise the bidder to make a written request to withdraw or
modify its bid.

Advise the bidder that it must support its request with any and
all evidence to support the position it is taking.

Advise the bidder of definite time deadlines in which to provide
the information requested.
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Be suspicious — don't forget that everyone's bid has been
exposed to the world!

Remedy: After verification, the contracting officer may
correct an apparent or obvious clerical mistake. It is
recommended that you:

Attach the verification to the original bid.
Reflect the correction in the award document.

Document the procurement file to indicate why you took the
action you did.

You should only allow a bid to be corrected if the bid, as
submitted, was responsive -- you should not allow correction of
a bid that would make a non-responsive bid a responsive bid.

If correction of the bid would displace one or more lower bids,
it is recommended that you not allow correction unless the
evidence of the mistake and bid actually intended are
ascertainable substantially from the invitation and bid itself as
opposed to evidence brought in to you by the bidder in
response to your request for verification.

Do not allow the bid to be withdrawn.

Mistakes other than minor
informalities or irreqularities
in bids, or obvious or
apparent clerical mistakes
that are discovered prior to
award. &8

These mistakes are generally
raised by the bidder along with
a request to withdraw its bid.

Procedures: It is recommended that you follow the procedures
outlined in the previous discussion when a bidder alleges a
mistake has been made. Pay particular attention to the
evidence the bidder furnishes that establishes the existence of
the mistake — remember, it is not obvious from the bid itself.
Be

particularly sensitive to the bidder that wants out of its bid
simply because it made a judgmental error in preparing its bid
and, after bid opening, discovered it "left too much money on
the table.”

% _ The Recommended Regulations to the Model Procurement Code [at § R3-202.13.4(c)] refers to this type of
mistake as "mistakes where intended correct bid is not evident."
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Examples include:

A pricing element from a
vendor was received but not
included in the bid — the
electrical subcontractor's quote
was not included.

The material cost for an
element of work was included
but the labor to install it was
not included.

Remedy: You should allow the bidder to withdraw its bid if:

The mistake is clearly evident on the face of the bid document
but the intended correct bid is not similarly evident; or

The bidder submits proof which clearly and convincingly
demonstrates that a mistake was made.

You may make a determination to correct the bid and not allow
its withdrawal if:

The bidder requests permission to withdraw a bid rather than
correct it; 2

The evidence is clear and convincing both as to the existence of
a mistake and as to the bid actually intended; and

The bid, both as originally submitted and as corrected, is the
lowest bid received.

Mistakes discovered after
award.2®

Although it is much rarer than
other allegations of mistake, a
contractor may raise the issue
of mistake in bid after award
of the contract is made.

Obviously, the burden of
proving a mistake was made at
this time is great and must be

carried by the contractor. 2

Remedy: What you do with mistakes discovered and proven
after award are really policy questions that you should consider
when adopting your regulations. There really is no "best"
practice in this area but it appears that transit properties have
taken one of the two approaches outlined below:

The "hard line" approach: do not allow correction except
where the contracting officer makes a written determination
that it would be unconscionable not to allow the mistake to be
corrected. 12

% _ You should consider all the long run costs of forcing the bidder to perform unwillingly.

1

% _ For an extended treatment of this topic (and also as the source for most policies of transit properties on the

matter), it is recommended that you review FAR § 14.406-4 and the Recommended Regulations at § R3-202.13.5.

101 See FAR § 14.406-4(e) for recommended procedures to follow in the event this type of mistake has been

alleged or disclosed.

102 _This is the position taken in the Recommended Regulations at § R3-202.13.5.
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The FAR approach 1 offers more alternatives other than the
"unconscionable™ approach:

The mistake may be by contract amendment if correcting the
mistake would be favorable to the transit property without
changing the essential requirements of the specification.

Additionally, a determination could be made to (a) rescind the
contract; (b) reform the contract to delete the items involved in
the mistake or to increase the price if the contract price (as
corrected) does not exceed that of the next lowest acceptable
bid under the original IFB; or (c) allow no change to be made.

It is recommended that you proceed very carefully through this
process and with advice of legal counsel.

4.4.6 Bid Withdrawal

DISCUSSION

It's two days after bid opening. You're sitting at your desk basking in the great
procurement you conducted and all the competitive bids you received. The phone rings,
breaking the self-congratulatory mood, and you pick it up. ""Hi, I'm Mr. Low Bidder and
we have decided we really don't want this contract and want to withdraw our bid!"" Talk
about messing up your day. What do you do next?

Section 4.4.5 addresses the rules relating to the withdrawal of bids because of a mistake in
bid. Those rules govern almost all of the instances in public contracting in which a bidder
is allowed to withdraw its bid after bid opening in the sealed bidding process. Bidders are
usually permitted to modify or withdraw their bids prior to bid opening.

Best Practices

When to allow withdrawal of bids

If you receive a written request from a bidder prior to the time and date set for receipt of bids that
it wishes to withdraw a bid it has previously submitted, that request is honored under most

103 _See FAR § 14.604-4(a) and (b).
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procurement policies. If the request to withdraw is received after the time and date set for receipt
of bids, the same rules apply to that request as would apply to the late receipt of a bid.

As we discussed in Sections 4.3.2.3, "Solicitation," and 4.4.1, "Solicitation" (Sealed Bids), we
recommended inclusion of a clause that addresses the Late Submissions, Modifications, and
Withdrawals of Bids. This clause sets forth the only contractual period during which bids can be
withdrawn. Subparagraph (g) of the FAR clause, which forms the basis for many transit
property clauses, provides:

(9) Bids my be withdrawn by written notice or telegram (including mailgram) received at
any time before the exact time set for receipt of bids. If the solicitation authorizes
facsimile bids, bids may be withdrawn via facsimile received at any time before the exact
time set for receipt of bids, subject to the conditions specified in the provision entitled
'Facsimile Bids." A bid may be withdrawn in person by a bidder or its authorized
representative if, before the exact time set for receipt of bids, the identity of the person
requesting withdrawal is established and the person signs a receipt for the bid.

If a bidder has established the existence of a mistake in its bid prior to award of the contract, it
should be allowed to withdraw its bid if:

e The mistake is clearly evident on the face of the bid document but the intended correct
bid is not similarly evident; or

e The bidder submits proof which clearly and convincingly demonstrates that a mistake
was made.

What if the request to withdraw does not fit into those categories?

For the reasons that follow, you will probably not allow the bidder to withdraw its bid without
legal counsel. This is an issue that may be impacted by an interpretation of your state law on
public contracting, particularly in the absence of a clause as will be discussed next.

Of critical importance to being able to take this position is the inclusion in your solicitation
document of two clauses which we have referred to in previous sections of the Manual. The first
clause (which we have included a suggested provision earlier in this discussion) is the Late
Submissions, Modifications, and Withdrawals of Bids clause. The second is a clause addressing
the bid notification period as discussed in Section 4.4.1, "Solicitation.” Just as an example, the
following is the clause that accomplishes this level of protection by federal agencies:

Period of Acceptance of Bids

In compliance with the solicitation, the bidder agrees, if this bid is accepted within
calendar days (60 calendar days unless a different period is inserted by the bidder) from
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the date specified in the solicitation for receipt of bids, to furnish any or all items upon
which prices are bid at the price set opposite each item, delivered at the designated
point(s), within the time specified in the Schedule. 1

There is nothing magical about the particular language in this clause, but the legal context is very
important. If this language is part of the solicitation that the bidder signs when submitting its
bid, as part of its offer, it is telling you that you have 60 days to accept its bid. It has agreed to
hold its offer open for that period of time and you can take that long to act upon that offer.

Under this example, you do not, however, have 61 days to accept the bid!

"What is the rationale for this result? | thought you could always withdraw your offer prior to it
being accepted." There is a lot of law on this subject, but one of the earliest articulations of this
philosophy is contained in the quote from a 1909 decision of the United States Court of Claims
that is still good law on this issue:

What are the rights of bidders as to the withdrawal of their bids after they have been
opened and they have been informed thereof, but before they have been accepted? The
agents of the Government stand upon a different footing from private individuals in the
matter of advertising for the letting of contracts in behalf of the United States. They have
no discretion. They must accept the lowest or the highest responsible bid, or reject all
and re-advertise. Private individuals are not required thus to act. Hence, it is apparent
that the government agents should be allowed a reasonable time after the opening of bids
before they are allowed to be withdrawn, so they can be afforded opportunities to
ascertain whether collusion or fraud had been perpetrated against the United States by the
parties engaged in the bidding. It is also apparent that if the rule of allowing immediate
withdrawals after the results of the bidding are known, frauds innumerable could be
perpetrated against the United States and thus public justice would be greatly

hampered. &

You need to check with your legal counsel to see how this language might be addressed under
your particular state law. If the matter has not been challenged and you are faced with a
challenge, this case is a good starting point to see how and why this rule has developed in the
way it has. This rule is also referred to as the "firm bid rule."

"But I didn't have that language in the solicitation. What do | do?" Again, the answer may well
lie in your state laws and your lawyer will have to advise you on what to do.

10% _FAR §52.214-15.

105w, A. Scott v. United States, 44 C.CI. 524, 527 (1909).
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However, in the absence of this clause, you might want to check § 2.205 of the Uniform
Commercial Code, which may be the law in your state. 2% In addressing the FAR clause (or a
predecessor clause), the General Services Board of Contract Appeals opined (and reiterated the
Scott rationale):

This rule for Government procurements also finds support in commercial settings. Under
the Uniform Commercial Code, UCC 2-205, 'firm' offers are irrevocable. In Western
Adhesives, GSBCA No. 7449, 85-2, BCA § 17,961, the appellant attempted to dispute the
validity of a contract and default termination on the basis that it withdrew its bid prior to
award. The Board found that Government acceptance of a bid during an extended
acceptance period granted by the bidder created a valid contract because the solicitation
was a formally advertised procurement for which bids were irrevocable during the
acceptance period. Failure to perform after acceptance justified default termination. The
Board concluded, 'this appeal turns on the firm bid rule. A bid submitted in a formally
advertised procurement -- sealed bid -- is irrevocable, and an acceptance after an
attempte&withdrawal will create a contract.' Western Adhesives, 85-2 BCA [§17.961] at
90,018. ~*

If a bidder withdraws its bid according to the allowances in the prior section, you will normally
proceed to the next lowest bidder without expecting compensation from the erring bidder.
However, if the bidder is refused permission to withdraw, and attempts to withdraw by failure to
perform (e.g., failure to produce a performance bond), you may be in a position to terminate the
bidder for default, minimize your damages by awarding to the next lowest bidder, and recover
the damages including the bid differential from the defaulting contractor. You should evaluate
all the costs of undertaking this course of action, (including long run effect on competition and
pricing) if any, before proceeding.

45 COMPETITIVE PROPOSALS (REQUEST FOR PROPOSALS)

45.1 Solicitation & Receipt of Proposals

REQUIREMENT

Requests for proposals shall be publicized. %

106 _ See, e.g., § 2.205 of the Texas Business and Commerce Code which provides: § 2.205. Firm Offers.
An offer by a merchant to buy or sell goods in a signed writing which by its terms gives assurance that it will be
held open is not revocable, for lack of consideration, during the time stated or if no time is stated for a reasonable

time, but in no event may such period of irrevocability exceed three months; but any such term of assurance on a
form supplied by the offeree must be separately signed by the offeror.

107 Nation-Wide Reporting and Convention Coverage, GSBCA No. 8309, 88-2 BCA 20,521 at 103,741.

108 _ETA Circular 4220.1E § 9.d.(1).
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RFPs shall identify all evaluation factors along with their relative importance. 2

Proposals will be solicited from an adequate number of qualified sources XX You shall make
award only to responsible contractors possessing the ability to perform successfully under the
terms and conditions of a proposed agreement. Consideration shall be given to such matters as
contractor integrity, compliance with public policy, record of past performance, and financial

and technical resources.

Awards will be made to the responsible firm whose proposal is most advantageous to the
grantee's program with price and other factors considered. 12

In architectural and engineering services procurements, grantees shall use competitive
proposal procedures based on the Brooks Act, which requires selection based on qualifications
and excludes price as an evaluation factor provided the price is fair and reasonable. (See
Section 6.5 — Architect-Engineering Services.) 13

DISCUSSION

A request for proposals typically includes all of the elements of an invitation for bids, and
in addition shall contain the evaluation factors and their relative importance, e.g., by
stating that the factors are listed in declining order of importance. The request can specify
the information needed to perform the evaluation, and may require that cost/price
information be physically separated so that the technical evaluation can be performed
separately from price evaluation. RFPs are typically publicized in newspapers and/or
trade journals, and are issued to qualified mailing lists maintained in a manner similar to
IFB lists. (See Section 4.3.2.2, "'Solicitation Mailing List")

Purpose

The required feature that principally distinguishes an RFP from an IFB is the listing of
evaluation factors. These factors typically include not only responsibility factors (such as
financial, human, and physical capacity to perform), but also technical factors (such as the
degree to which the proposer is expected, based on information submitted and available, to
achieve the performance objectives, to provide the quality expected, and on the relative

109 ETA Circular 4220.1E § 9.d.(1).

10 ETA Circular 4220.1E § 9.4.(2).

1 ETA Circular 4220.1E § 7.h.

Y2 _ETA Circular 4220.1E § 9.d.(4).

13 _ETA Circular 4220.1E § 9.e.



Best Practices Procurement Manual — Chapter 4 — Methods of Solicitation and Selection Page 80

qualifications of the proposer's personnel). Many RFPs go beyond listing these factors in order
of importance, and also describe the evaluation process in detail, listing weights for each factor,
illustrating the scoring method, and specifying the procedure for weighing price into the
selection.

The purposes for disclosing of the evaluation process are so that:

o offerors can more accurately respond to your needs rather than solely rely on the
technical specifications alone;

o proposers will be able to clearly present the information you need to conduct your
evaluation; and

o the appearance of favoritism or unethical practice in offeror selection will be
diminished.

The competitive proposal process involves a subjective evaluation process and discussions that
are typically confidential. Public acceptance and acceptance by disappointed offerors might be
less than in the case of sealed bids, if the evaluation and selection process is not well documented
and disclosed in advance.

Best Practices

Evaluation and Award - The following is a listing of elements commonly found in the
competitive proposal method of procurement.

e Both a technical and cost proposal are requested so that they may be evaluated,
frequently by separate staff. Where the appearance of technical objectivity is important,
it is a better practice to initially evaluate the technical proposals without knowledge of
costs, so that an objective and impartial evaluation can be obtained.

e The evaluation factors to be considered in the award are identified in the RFP along with
the relative importance of each. While this requires only the ranking of the factors
without quantifying the importance or describing the process for applying the factors to
proposals, some agencies disclose their selection process in detail.

o Disclosure Disadvantages. Disclosing the specific weights and scoring processes may
encourage proposers to distort their proposals, and may strengthen the disappointed
proposer's attack on the agency decision;

o Disclosure Advantages. The full description of the process guides proposers in
understanding your needs, bolsters the objectivity of your evaluation team, encourages
candor from the proposers during negotiations, and encourages competition through the
perception of fair treatment.
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e Many standard RFPs notify prospective offerors that award may be made on the basis of
initial proposals submitted without any negotiations or discussions. The implication is
clearly, that the initial proposal should be their best effort.

Proposal Guarantee - Although performance bonds are often appropriate and required by RFPs,
the use of a proposal guarantee is less common than bid guarantee. Because the proposers
generally have unavoidable opportunity during negotiations to render their proposals
unacceptable, part of the purpose of bid guaranties cannot be achieved in the case of proposals.
(See Section 4.3.3.3.2, "Bid Guarantee" and Section 8.2.1, "Performance Bonds.") However, if it
is particularly important that the initial proposals be firm commitments by the offerors, that
frivolous proposals not be submitted, or that proposers be able to provide performance bonds,
then a proposal guarantee in the form of a cashier's check, letter of credit, or approved bond may
be cost-effective.

4.5.2 Evaluation of Proposals

REQUIREMENT

FTA Circular 4220.1E, paragraph 9.d, requires the following when procuring by competitive
proposals:

d. Procurement By Competitive Proposal/Request for Proposals (RFP). . . . If this
procurement method is used the following requirements apply:

(1) Requests for proposals will be publicized. All evaluation factors will be
identified along with their relative importance;

(2) Proposals will be solicited from an adequate number of qualified sources;

(3) Grantees will have a method in place for conducting technical evaluations of
the proposals received and for selecting awardees;

(4) Awards will be made to the responsible firm whose proposal is most
advantageous to the grantee's program with price and other factors considered;
and

(5) In determining which proposal is most advantageous, grantees may award (if
consistent with State law) to the proposer whose proposals offer the greatest
business value to the Agency based upon an analysis of a tradeoff of qualitative
technical factors and price/cost to derive which proposal represents the “best
value” to the Procuring Agency as defined in Section 6, Definitions. If the
grantee elects to use the best value selection method as the basis for award,
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however, the solicitation must contain language which establishes that an award
will be made on a “best value” basis. 14

In architectural and engineering services procurements, grantees shall use competitive
proposal procedures based on the Brooks Act, which requires selection based on qualifications
and excludes price as an evaluation factor provided the price is fair and reasonable. (See
Section 6.5 — Architect-Engineering Services.) 12

DISCUSSION

FTA Circular 4220.1E - The most recent edition of the FTA Procurement Circular added
an item (5) in paragraph 9.d. -Procurement By Competitive Proposals/Request for Proposals
(RFP) in order to recognize the concept of best value in evaluating offerors’ proposals and
selecting successful contractors in negotiated procurements. The FTA Circular, paragraph
6.9, defines best value in these terms:

Best Value: A selection process in which proposals contain both price and qualitative
components, and award is based upon a combination of price and qualitative
considerations. Qualitative considerations may include technical design, technical
approach, quality of proposed personnel, and/or management plan. The award
selection is based upon consideration of a combination of technical and price factors to
determine (or derive) the offer deemed most advantageous and of the greatest value to
the procuring agency. 2

For purposes of this discussion it may be helpful to distinguish the concept of “best value”
selections from the more traditional practice of identifying the lowest price, technically
acceptable proposal (although that too actually represents what the grantee feels will be the
“best value” selection given the nature of the requirements it is procuring). Both
approaches will require technical evaluations and price analysis, and both will require the
solicitation to clearly inform the prospective offerors of how the selection decision will be
made:

14 Sub-paragraph (5), like paragraph 6.g., recognizes the concept of best value. Once again, FTA does not wish to
dictate any particular factors or analytic process. Solicitations must, of course, tell potential competitors for the
contract what the basis for award will be.

15 _ETA Circular 4220.1E § 9.e.

18 This new definition was intended to recognize the concept of best value. The language is intended neither to

limit nor dictate qualitative measures grantees may employ.
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e Best value - requires tradeoffs between price and non-price factors to select the
best overall value to the grantee.

e Lowest price technically acceptable proposal - requires selection of the lowest
price proposal meeting the minimum RFP requirements.

The FAR Background - The concept of “best value” owes its origin to acquisition reforms
espoused in the Clinton-Gore administration’s “Report of the National Performance
Review: Creating a Government That Works Better and Costs Less.” In that report, it was
recommended that Federal acquisition regulations should be revised and restated with a
major objective being (among others) a “ .. . shift to a new emphasis on choosing best
value products.” 2 That reform objective was eventually translated into a completely re-
written Federal Acquisition Regulation (FAR) Part 15 — Contracting By Negotiation. -8
Now the FAR makes best value the one stated objective of every negotiated procurement:

15.302 — Source Selection Objective: The objective of source selection is to select the
proposal that represents the best value.

Best Practices

The Federal Approach

The FAR describes a “best value continuum” in negotiated procurements where agencies are free
to use any one of a combination of source selection approaches. For example, in acquisitions
where the requirement is clearly definable and the risks of unsuccessful performance are small,
cost or price may play a dominant role in source selection; i.e., the selection may be based on the
lowest price technically acceptable proposal. 12 Where, however, the agency’s requirement is
less definitive, or where there is development work, or greater performance risk, then the less
important price will be and the more important will be technical or past performance

considerations in the source selection. 1<

The FAR goes on to describe both the tradeoff process that is used when selecting a proposal
other than the lowest price technically acceptable proposal, as well as the process to be used
when the lowest price technically acceptable proposal method is appropriate. Several important

17 Federal Register Vol. 62, No. 189, Sept. 30, 1997.
118 _EAR Part 15 was reissued by Federal Acquisition Circular (FAC) 97-02 dated October 10, 1997.

19 _The FAR now sees lowest price technically acceptable proposal selection as one end of the best value spectrum
but we have distinguished it from best value for clarity of discussion purposes.

120 " EAR subpart 15.101 — Best Value Continuum.
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principles may be noted from the FAR guidance on source selection that grantees should
consider in their own acquisitions:

1. Best value selection methodology affords the agency an opportunity to structure the
source selection process in a way that is suitable for the nature of the agency’s
requirement. No longer is the emphasis on defining one’s “minimum needs,” with its
corollary selection process of choosing the lowest price technically acceptable
proposal. While that approach will probably be the one most often used by grantees,
agencies are now encouraged to structure selection procedures based on the realities
of their requirements, and they are not expected to force-fit all acquisitions into a
lowest-price-technically-acceptable-proposal mold when that may result in
unacceptable performance risks or preclude the agency from selecting products that
are a better value to them than the lowest price products or services.

2. When the agency decides that its requirements are sufficiently defined to use the
lowest price technically acceptable selection process, the evaluation factors that
establish the requirements of acceptability must be stated in the solicitation.
Solicitations must specify that award will be made on the basis of the lowest
evaluated price of proposals meeting or exceeding the acceptability standards for non-
price factors.

3. When the agency decides that its requirements are not defined with sufficient
precision, or where there are performance risks, so that selection of the lowest priced
proposal is not in the best interests of the agency, then a tradeoff process should be
used to select the best value proposal. In this case the importance of the non-price
evaluation factors that will affect the contract award must be stated in the solicitation.
The Federal approach in the solicitation is to state whether all evaluation factors other
than price, when combined, are significantly more important than, approximately
equal to, or significantly less important than price. This permits the agency to make
tradeoffs between price and technical merit. It also permits the offerors to know what
is important to the agency - whether to focus on higher quality at the expense of cost,
or lower cost at the expense of quality. It is not necessary to publish the specific
weights (numerically) of the individual evaluation factors, only their relative
importance (i.e., conceptually or adjectivally). Some Federal agencies have found
through practice that the approach which gives the greatest degree of flexibility in
selecting the best value proposal is to place equal weight on the price and technical
factors. This then allows a choice in either direction as circumstances warrant.

4. Itis important to note that the perceived benefits of the higher priced proposal must
merit the additional cost, and the rationale for tradeoffs must be documented in the
file. It is not sufficient to say in the file that company X received a higher total score
than company Y, and therefore deserves the award. Scores, without substantive
explanations of the relative strengths and weaknesses of the competitive proposals,
including the perceived benefits to the agency, are an insufficient basis for paying a
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higher price. The file must explain why company X represents the best value to the
agency. The necessity of documenting the specific reasons why proposal A offers a
better value to the grantee than proposal B is why a mathematically driven selection
decision is not appropriate.

Proposal Evaluation Mechanics

There are many different methods of conducting proposal evaluations to determine best value,
and many opinions as to which is the best approach. Grantees may employ any rating method or
combination of methods, including: color or adjectival ratings, numerical weights and ordinal
rankings. Whatever the method, the important thing is that a statement of the relative strengths,
deficiencies, significant weaknesses, and risks supporting the evaluation ratings be documented
in the contract file.

Some agencies have employed a quantitative approach of assigning scores to both technical and
cost proposals, thereby compelling a source selection that is basically mathematically derived.
Proponents of this method usually argue it is the most “objective,” and therefore the fairest,
approach to determining a winner. On closer examination, however, all approaches are to one
degree or another, subjective. The decision regarding what score to assign any given factor is
subjective, and any formulas employed after the initial scoring cannot make the process an
“objective” one. Further, grantees must be allowed the flexibility of making sound, factually
based decisions that are in their agency’s best interests. Any approach that assigns a
predetermined numerical weight to price, and then seeks to “score” price proposals and factor
that score into a final overall numerical grade to automatically determine contract award, is a
mistake. Rather, agencies should evaluate the prices offered but not score the price proposals.
Prices should be evaluated and brought along side the technical proposal scores in order to make
the necessary tradeoff decisions as to which proposal represents the best overall value to the
agency. Agencies should carefully consider the technical merits of the competitors and the price
differentials to see if a higher price proposal warrants the award based on the benefits it offers to
the agency as compared to a lower price proposal. This is a subjective decision-making, tradeoff
process.

The difficulties in trying to assign a predetermined weight to price and then scoring price
proposals is that no one is smart enough to predict in advance how much more should be paid for
certain incremental improvements in technical scores or rankings (depending on what scoring
method is used). For example, no one can predict the nature of what will be offered in the
technical proposals until those proposals are opened and evaluated. Only then can the nature of
what is offered be ascertained and the value of the different approaches proposed be measured.
It is against the actual technical offers made that the prices must be compared in a tradeoff
process. Agencies cannot predict in advance whether a rating of “Excellent” for a technical
proposal will be worth X$ more that a rating of “Good,” or whether a score of 95 is worth
considerably more or only marginally more than a score of 87. It is what is underneath the
“Excellent” and the “Good” ratings, or what has caused a score of 95 vs. a score of 87, that is
critical. The goal is to determine if more dollars should be paid to buy the improvement, and
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equally important, how many more dollars those improvements are perceived to be worth. It
could well be that the improvements reflected in the higher ratings are worth little in terms of
perceived benefits to the agency. In this case the grantee does not want to get “locked in” to a
mathematically derived source selection decision. This may very well happen when price has
been assigned a numerical score and the selection is based on a mathematical formula instead of
a well-reasoned analysis of the relative benefits of the competing proposals.

Some agencies have recognized the pitfalls of using arithmetic schemes to make source selection
decisions. They have opted to not use numerical scores to evaluate technical proposals and they
have gone to adjective ratings instead; e.g., “Acceptable,” “Very Good,” and “Excellent.” They
have also heavily emphasized the need for substantive narrative explanations of the reasons for
the adjective ratings, and the Source Selection Official then focuses on the narrative explanations
in determining if it is in the agency’s best interest to pay a higher price for the technical
improvements being offered. In this scenario price is evaluated and considered alongside
technical merit in a tradeoff fashion using good business judgment to choose the proposal that
represents the best value to the agency.

Proposal Evaluation Criteria

The solicitation will be more easily planned and developed, the criteria will be more accurately
listed and ranked, and the evaluation process will be smoother and more objective if the
evaluation process is thoroughly planned in advance. The evaluation process begins with the
identification of the criteria that will be most meaningful in assessing the relative advantage of
the proposals to your agency. You will generally include:

1. Past Performance — The solicitation should advise offerors of your approach in evaluating
past performance, including evaluating offerors that have no relevant performance history,
and should also advise offerors to identify past relevant contracts for efforts similar to your
requirement. The solicitation should also allow offerors to provide information on problems
encountered on the identified contracts and corrective measures taken. This evaluation
should also consider the past performance of key personnel and subcontractors that will
perform major or critical aspects of the work. This evaluation of past performance, as one
indicator of an offeror’s ability to perform the contract successfully, is separate from the
responsibility determination discussed in Section 5.1.

2. Technical Criteria — Technical factors regarding the specific methods, designs, and systems
proposed to be used by the offeror will be considered and they must be tailored to the
specific requirements of your solicitation. These factors must represent the key technical
areas of importance that you intend to consider in the source selection decision. Technical
factors should be chosen to support meaningful comparison and discrimination between
competing proposals. If the agency has established minimum standards for determining
technical acceptability of proposals, these standards must be clearly set forth in the
solicitation.
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3. Key Personnel — An evaluation of key personnel is often suggested when the procurement
involves services or requirements where management of the work is a critical factor in
determining its success. Qualifications and experience of key personnel may be an important
evaluation factor. Some agencies have required oral presentations by key personnel during
which the agency officials may ask these key personnel relevant questions to determine the
depth of their knowledge in critical areas.

4. Cost or Price — Cost or price must be considered in every procurement, even those for
professional services (e.g., legal, accounting, etc.), unless the services are those defined by
Federal statutes as requiring a qualifications-based selection. 22 Competition normally
establishes price reasonableness. Therefore, when contracting on a fixed price basis,
comparison of the proposed prices will normally satisfy the requirement to perform a price
analysis and no cost analysis will be necessary.

If the contract is to be a cost reimbursement one, then a cost realism analysis should be
performed to determine what the grantee should realistically expect to pay for the proposed
effort. Grantees should never simply accept at face value the total estimated cost in the
proposal and base a selection decision on the proposed amount since many offerors tend to
understate the estimated cost in hopes of winning the contract as the “low bidder.” A cost
realism analysis would use each offeror’s specific labor and overhead rates as estimating
factors (assuming they are not understated) and the agency’s own estimates for labor hours,
travel, materials, etc. The award decision would be made with the cost realism analysis in
mind.

5. Relative Importance of Price and Non-Price Factors - The solicitation must advise offerors if
the selection is to be made on a “best value” basis. And as already noted, the solicitation
must also advise offerors if price is approximately equal to, less than, or greater in
importance than the technical evaluation factors as a whole.

One agency with extensive experience in conducting negotiated procurements uses language in
its solicitations that informs offerors of how the agency will select that proposal that is the most
advantageous to the agency, which may not necessarily be the highest ranked technically nor the
lowest proposed price. They also inform offerors of how price may become a more important
selection factor than technical merit when the technical proposals are evaluated as essentially
equal. Following is the language used:

The Authority will make the award to the responsible Proposer whose proposal is most
advantageous to the Authority. Accordingly, the Authority may not necessarily make an
award to the Proposer with the highest technical ranking nor award to the Proposer with

121 See Section 6.5 - Architect-Engineering Services.
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the lowest Price Proposal if doing so would not be in the overall best interest of the
Authority. . . .

The overall criteria listed below are listed in relative order of importance. As proposals
are considered by the Authority to be more equal in their technical merit, the evaluated
cost or price becomes more important so that when technical proposals are evaluated as
essentially equal, cost or price may be the deciding factor. 12

Evaluation Criteria:
A. Technical Qualifications (With Details)
B. Overall Price
C. Other Relevant Matters (With Details)

4.5.3 Competitive Range

REQUIREMENT

Grantees will have a method in place for conducting technical evaluations of the proposals
received and for selecting awardees. 12

As discussed in this section, "competitive range determination” is a concept that can be used
when developing methods for selecting awardees under the competitive proposal method of
procurement.

DISCUSSION

At this stage in the competitive proposal procurement, you have received the proposals
from interested offerors and have begun the process of evaluation and selection.
Negotiation and the repeated analyses and evaluations required can be very time
consuming and there is often a wide range of competence or cost-effectiveness in the initial
proposals. You may not wish to expend this effort on all the proposals for two reasons:

e certain proposals, upon evaluation, may be so much worse than others for price or
other reasons, that the possibility of accepting a subsequent offer is so remote as to
make negotiations unnecessary; and

122 New York City Transit — for more information call Mr. William DeSantis at 718-694-4339.

123 _FTA Circular 4220.1E § 9.d.(3).
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e you may have enough proposals so that you can be assured of negotiating the best
buy in dealing only with several of the best; negotiating with more would be
wasteful of both your resources and the marginal proposers'.

For these reasons, a commonly used technique is to conduct negotiations only with offerors
determined to be within the competitive range. In assessing the competitive range,
competition remains an important objective, and the effort in determining the competitive
range is to preserve those proposals which stand a reasonable chance of being found
acceptable, not to unduly limit competition by eliminating viable proposers.

Purpose

Competitive range is a difficult concept to define in specific terms which would apply to all
potential procurements, because professional judgment must be used in establishing the
competitive range. Procedures and factors for determining the competitive range may differ
from procurement to procurement.

The competitive range can be determined so that it is:

Not used to unfairly eliminate offerors;

Based on factors and criteria known to all offerors;
Applied uniformly to all proposals; and

Well documented in the procurement files.

One of your considerations may be that as many offerors as possible be given the opportunity to
be considered within the competitive range, so as to attain the goal of full and free competition.
Only those offerors whose proposals are determined to be so deficient or so out of line as to
preclude meaningful negotiation need be eliminated from the competitive range.

The competitive range can consist of those offerors whose proposals have a reasonable chance of
being selected for award, i.e., are acceptable as submitted or can be made acceptable through
modification. All responsible offerors whose proposals are determined to be within the
competitive range would be invited to participate in any oral and/or written discussions.

Best Practices
While it is not possible to identify all of the specific steps and analyses that could be performed
in determining which proposals are within the competitive range, the following are provided for

consideration in making this determination:

e The determination of which proposals are within the competitive range is usually made
by the evaluation team (or procuring official, if there is no evaluation team).
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e Competitive range determinations can be made using cost/price, technical and other
factors identified in the solicitation.

o Detailed independent estimates prepared by the initiating department or project office can
be considered when assessing the cost/price aspects of competitive range.

e The evaluation team's scoring of offerors' technical and management proposals is a
logical basis for establishing which proposals are within the competitive range, as is
scoring of other evaluation/award criteria specified in the solicitation. However, you may
paint yourself into a corner if you commit to competitive range determinations based on
predetermined "cutoff scores."”

o Borderline proposals need not automatically be excluded from the competitive range, if
they are reasonably susceptible of being made acceptable. Remember that as a general
rule, if there is doubt as to whether a proposal should be in the competitive range, the
goal of competition is served by including it.

e Only those proposals that are judged to be so deficient or so out of line as to preclude
further meaningful negotiations need be eliminated from the competitive range.

e Competitive range determinations are significant documents in the procurement file.
This documentation is helpful to serve as a basis for debriefing offerors, and for
responding to inquiries and protests. Many systems notify, in writing, any offerors whose
proposals have been eliminated from consideration for award. Such notification occurs at
the earliest practicable time after this determination is made.

o Written and/or oral discussions are usually conducted with all offerors determined to be
within the competitive range.

e At the conclusion of discussions with offerors in the competitive range, the procuring
official may ask all offerors to submit their best and final offers in writing. This
combines complete fairness for each offeror, with competitive incentive for each to make
its best realistic offer. For a discussion on best and final offers, reference Section 4.5.5.2
“Request for Best and Final Offer.”

4.5.4 Discussions and Clarifications

DEFINITIONS

Negotiation - A procedure that includes the receipt of proposals from offerors, permits bargaining
and usually affords offerors an opportunity to revise their offers before award of a contract.

Discussion - Any oral or written communication between a procurement official and a potential
offeror (other than communication conducted for the purpose of minor clarification) whether or
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not initiated by the procurement official, that (1) involves information essential for determining
the acceptability of a proposal, or (2) provides the offeror an opportunity to revise or modify its
proposal.

Clarification - A communication with an offeror for the sole purpose of eliminating minor
irregularities, informalities, or apparent clerical mistakes in a proposal.

DISCUSSION

You may wish to obtain clarifications from one or more proposers, or hold discussions with
all proposers immediately after receipt of proposals. However, it is also possible to proceed
with evaluations and determination of a competitive range as described in the following
sections, before discussions are held. Most typically, the first discussions are oral
presentations made by a short list of proposers within a competitive range. If discussions
are held with any proposer at any phase of the procurement, holding discussions with all
remaining proposers (not already excluded from the competitive range as described in
Section 4.5.3, ""Competitive Range') will increase the likelihood and the appearance of the
most accurate and objective evaluation and negotiation.

Best Practices

You are not required to conduct discussions with any offeror provided: (1) the solicitation did
not commit in advance to discussions or notified all offerors that award might be made without
discussion, and (2) the award is in fact made without any written or oral discussion with any
proposer. Normally, however, you will need to conduct discussions. If this is the case, you will
preserve the competitiveness and fairness of your procurement by conducting discussions with
all offerors who submitted proposals in the competitive range. The competitive range is
determined on the basis of cost or price and other factors and includes the proposals that have a
reasonable chance of being selected for award. The content and extent of the discussions is a
matter of your judgment based on the particular facts of the procurement.

Confidentiality has many advantages during the evaluation process. The name and number of
proposals received is not normally considered a public record and need not usually be released to
the competitors or the public at large. Your control of this information may ease the proposers'
competitive tension and allow you to conduct more meaningful negotiations. Competitive
information provided relative to both the technical and cost proposals may include trade secrets
protected by statute and can usually be kept confidential during the evaluation process, and, in
some instances, after the award of contract. However, state public information laws and the
Federal Freedom of Information Act can also affect your latitude, particularly if there is public
interest in the procurement and inquiries are made by non-competitors.

If you enter negotiations or discussions (as opposed to simple requests for clarification) with one
offeror, an automatic impression of unfairness is avoided by entering them with all remaining
offerors. An occasional mistake is to circumvent the process merely by requesting
"clarifications™ when you are in fact conducting discussions. If the questions, and the concurrent
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opportunity to respond, are sufficient to lead an offeror into areas of perceived deficiency in its
proposal, discussions have been held. If discussions are held, what should the content be or how
should they start? Competition and fairness are served by conducting meaningful discussions
with offerors.

This includes advising them of deficiencies in their proposals and affording them the opportunity
to satisfy the requirements by the submission of revised proposals. You are not, however,
obligated to afford offerors all-encompassing discussions, or to discuss every element of a
technically acceptable, competitive-range proposal that has received less than a maximum
possible score. Also, if a proposal is technically unacceptable as submitted and would require
major revisions to become acceptable, you are not required to include the proposal in the
competitive range for discussion purposes.

Sometimes you may be in the uncomfortable position of having concluded discussions only to
discover there is a significant mistake or an aspect the evaluators do not understand in one
proposal. Since allowing one bidder to correct its proposal would constitute discussions with that
firm, discussions must reopened with all bidders in the competitive range and the must be
allowed the opportunity to submit revised proposals.

During discussions with offerors, you may be requested to ask all proposers to submit proposals
with an advantageous approach proposed by one of them. Someone on your team may suggest
that a technique used by proposer A would complement proposer B's approach well and could
result in an advantageous offer from B. Also, after price proposals have been evaluated,
someone may suggest that a proposer with a high technical score should be asked if it can meet a
price which happens to be the price of a competitor. Such techniques are considered technical
leveling, technical transfusion or auctioning. The disadvantage of these techniques is that
proposers may react adversely. Because they are concerned about their position relative to their
competitors, and want to keep their strengths confidential from their competitors, they may
become more secretive in their discussions with you if they sense you may relay their ideas,
pricing, or positions to their competitors. This is not to discourage discussion of price or
suggesting major revisions in a proposal, but rather to discourage the disclosure, even indirect, of
one proposer's information to another. They may hold back their strengths and valuable
information, waiting for a BAFO. This can greatly inhibit the negotiation of the most
advantageous proposal.

45.5 Additional Submissions

4.5.5.1 Request for Revised Proposals

DISCUSSION

The most common tool used by procurement officials in competitive negotiations is a
request for a revised proposal. Typically, the deficiencies of a proposal are listed and
explained. A complete revised proposal, including price (except under the Brooks Act) is
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requested from each offeror in the competitive range. Unless explicitly stated otherwise,
the revised offer extinguishes the prior offer. The proposer should identify all changes in
the revised offer. The submission of the revised offers can trigger another round of
evaluations, determination of a new competitive range, and discussions. You may repeat
this cycle as many times as necessary to obtain the most advantageous offers. If you
conclude you have obtained the most advantageous offer possible, you may recommend
award.

Purpose

The purpose of the request for revised proposals, like the original request for proposals, is to
harness the competitiveness and creativity of the proposers to produce the most advantageous
proposal for your customers. You and the proposer may understand only gradually each other's
capabilities and constraints. Each written proposal may raise new questions and new
possibilities. You can elicit the best improvement each time a revised proposal is prepared by
listing clearly the deficiencies of the current proposal as you understand it.

Although you expect proposers to respond primarily to your requests in preparing revised offers,
you also want to learn how your requests affect other aspects of their proposals. Based on the
format of the proposals and the nature of the changes you are requesting, you may require that
revised proposals be submitted in a form that will both easily allow you to identify the changes
and also form the basis of a coherent contract, if accepted.

Private parties in bilateral negotiations would probably make counter-offers to each other to
advance the process. There are disadvantages to your making a counter offer in a competitive
proposal procurement. Not only would a counter-offer on your part extinguish the proposer's last
offer, it would place the proposers (possibly more than one) in the position to accept or reject.
Therefore counter-offers are usually not made by procuring agencies.

4.5.5.2 Request for Best and Final Offer

DEFINITION

A best and final offer (BAFO) can be requested of each offeror in the competitive range at the
conclusion of discussions (negotiations) with those offerors. If an offeror does not respond to
your request, your procedures may allow you to consider the most recent offer to be the best and
final offer.

DISCUSSION

As the procuring official, you are now at the stage of your competitive negotiation process
where you are ready to receive final offers from the offerors still within the competitive
range. You now ask for a "'best and final offer'* from those offerors. If the other offers
have no viable chance of being made competitive by this time, then you may request the
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BAFO from only one proposer; of course there is little competitive pressure under those
circumstances. Upon timely receipt of the BAFO(s) and final evaluation by the agency, you
should be in a position to recommend award to a firm or individual in accordance with the
terms and conditions of the solicitation.

Purpose

During the course of the evaluation process of the competitive proposal procurement, you have
entered into discussions (negotiations) and clarifications 2 with those offerors still in the
competitive range. 22 As a result of those discussions, you may have amended some parts of the
solicitation and may have asked for revised proposals during the negotiation process. You now
feel that you have completed negotiations and are ready to ask for and then evaluate the offerors'
best and final offers. If you believe there is a significant possibility that even if a BAFO is
requested, you will probably want to improve further on the next offers, then you are not ready to
request BAFOs and should, instead, request revised offers. This provides the offerors an
opportunity to respond to the requests and to provide their best offer in response to the current
solicitation.

Best Practices

The ability to enter into discussions with offerors in the competitive range is one of the greatest
advantages of utilizing the competitive proposal method of procurement. This process allows
offerors to resolve questions and concerns they may have about the commaodity or service being
procured and the public agency to resolve questions and concerns it may have about the offerors'
proposals. At some point during the negotiation process, a decision is made that all out-standing
issues have been resolved to the satisfaction of the parties involved. This is the time to formally
conclude the discussions by requesting that each offeror remaining in the competitive range
submit its best and final offer. The request normally would include the following elements:

o Specific notice that discussions are concluded,;
o Notice that this is the opportunity for the offeror to submit a best and final offer;

¢ A definite, common cutoff date and time that allows a reasonable opportunity for the
preparation and submission of the best and final offer; and

o Notice that the final offer must be received at the place designated by the time and date
set in the request and is subject to any provisions dealing with late submissions,
modifications and withdrawals of proposals set forth in the solicitation.

124 _ see discussion in Section 4.5.4, "Discussions and Clarifications."

125 _see discussion in Section 4.5.3, "Competitive Range."
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Following receipt of the best and final offers, you will evaluate them in accordance with terms of
the solicitation and recommend award in accordance with those terms.

Request for subsequent best and final offers - It is the preferred practice to only ask for one "best
and final offer." Requests for additional best and final offers should be avoided if at all

possible. 22 However, additional technical or price/cost-related issues may surface as a result of
the offeror's final submission or other factors that preclude a reasonable justification for
contractor selection and award. If it is clearly in the procuring agency's best interests,
discussions may be reopened and the issues resolved. Again, at the conclusion of the round of
discussions, an additional request for best and final offers would be issued to all offerors still
within the competitive range.

4.5.6 Award Based on Initial Proposals

REQUIREMENT

You shall make award only to responsible contractors possessing the ability to perform
successfully under the terms and conditions of a proposed agreement. Consideration shall be
given to such matters as contractor integrity, compliance with public policy, record of past

performance, and financial and technical resources. 2

Awards will be made to the responsible firm whose proposal is most advantageous to the
grantee's program with price and other factors considered. 12

You may accept one of the initial proposals if it can be clearly demonstrated that acceptance of
the most favorable initial proposal without discussion would result in a fair and reasonable price.
Therefore, as a general matter, it is advantageous for solicitations to contain a notice that award
may be made without discussion of proposals received, and that proposals should be submitted
initially on the most favorable terms possible, from a price and technical standpoint.

You are not required to conduct discussions with any offeror provided: (1) the solicitation did
not commit in advance to discussions or notify offerors that award might be made without

126 Multiple rounds of best and finals tend to create suspicion in the minds of offerors about what the motive is for
the subsequent requests, particularly if does not appear that negotiations are being reopened for a discussion of
substantive matters. The preparation of proposals can be a very time-consuming and expensive process and it is
possible that, for one of these or some other reason, an offeror may decide not to submit a response to a 3rd or 4th
request for a best and final offer. Also, if you make a practice of multiple BAFOs, you may not receive "best" offers
in the first round during future procurements.

121 ETA Circular 4220.1E § 7.h.

128 _ETA Circular 4220.1E § 9.d.(4).
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discussion, and (2) the award is in fact made without any written or oral discussion with any
proposer. This is often the case where the proposal is for services where rates are regulated and
the competition is on the basis of service, e.g., certain types of insurance. If you accept an initial
offer, the determination of fair and reasonable price will be an important document in your file.
Normally, however, you will need to conduct discussions.

4.5.7 Withdrawal of Proposal

DEFINITION

Firm offer - A promise to undertake specified obligations in exchange for consideration which
promise may be accepted for a specified or implied period of time; a firm offer cannot be
withdrawn during the period for which it remains firm.

DISCUSSION

Your solicitation normally states a date and time by which offers must be submitted, and a
period following that date during which the offers remain firm. (See Section 4.3.2.3,
"Solicitation') Competition is best served and unnecessary alternate proposals are avoided
by allowing proposers to withdraw or modify their proposals up to the time due. However,
after the due date, the proposals are usually firm and cannot be withdrawn during the
validity period. To ensure the legitimacy of proposals and discourage frivolous proposals,
you should have the right to accept an initial proposal without regard to whether the
proposer has had second thoughts.

Purpose

As in the case of sealed bids, it is important to the integrity of your procurement that all offers
are serious and not submitted for exploratory reasons or to cast a certain light on other offers.
Although the negotiation process, in contrast to sealed bidding, reduces the incentive to this sort
of gamesmanship, the concern is still valid, particularly where you may wish to accept an initial
offer. It will be important to proceed from offer to offer, eliminating offerors from the
competitive range on a firm basis, to ensure that you arrive smoothly at a conclusion. It is
customary, therefore, not permit proposals to be withdrawn after submission.

Best Practices

The terms of your solicitation and your requests for revised offers or BAFOs can state a period
during which the offers remain firm. (See Section 4.3.2.3, "Solicitation") A good practice is to
note this period on the offer form used by proposers to summarize their proposals.

Solicitations also often state that modifications or withdrawals will be permitted until the time
due. In the case of a revised offer or BAFO, your solicitation can provide that the withdrawal of
the offer would result in the continued validity of the most recent offer.
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4.5.8 Debriefing Unsuccessful Offerors

DISCUSSION

Proposers excluded from the competitive range or from award may request a debriefing or
you may offer to provide a debriefing. A candid explanation of the process can serve the
purposes of defusing any potential dispute by the disappointed proposer and encouraging
future proposals. If a dispute is already probable, there is no requirement to notify or
debrief unsuccessful offerors, but the litigation and other risks must be carefully weighed.

Best Practices

Your decision not to include a proposer in the competitive range or to recommend award to
another proposer may have to be explained to the public and to the offeror. 22 If the reasons and
rationale are documented, you can proceed with confidence. Here, the advantages of an
objective, quantified scoring process 22 implemented by a qualified committee become obvious;
even if you choose not to reveal the details of the scoring, you will be more convincing when
speaking with the support of a wealth of independent, objective data. In some cases, the details

of the scoring may be subject to disclosure as public information after the contract is awarded.

By notifying the disappointed firm expeditiously, you will not permit doubts to grow, you can
approach the firm on the basis of openness and candor, and you will share the common
perspective of the events to date of your decision, rather than any subsequent developments
which may cast a different light. Be prepared to discuss the reasons with the offeror. This may
be a good opportunity to educate a firm or individual on the competitive proposal process.
Avoid comparisons to the successful offeror. Focus on the strengths and weaknesses of the offer
itself -- be specific. If done properly and professionally, you may see this "smarter" proposer
again in a future procurement. This is your ultimate goal, to maximize competition.

On the other hand, unless your procedures require you to notify the disappointed proposer
immediately, you may be able to wait to inform the firm until contract award is made to the
successful proposer. Particularly if you have reason to believe a firm is inclined to dispute or
delay the action, you may be able to proceed unilaterally without encouraging any delaying
tactics. To maximize the likelihood of award without delay, this alternative school of thought
faces a number of problems. The disappointed firm may be suspicious because you have not
contacted him/her about any further discussions, or may otherwise learn that its offer is not being

129 A very significant caveat must be issued at this time. If your governing body (city council, county
commissioners, board of directors, etc.) has reserved unto itself the sole authority to reject bids for whatever reason,
you, as the procurement official, have no authority to make that final determination and notify the bidder until your
governing body has concurred with your recommendation.

130 _ see section 4.5.2, "Evaluation of Proposals."”
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considered for award. If you wait until award is made (which is a public action), the proposer
will be left with only two choices, to do nothing or to file legal action. If the firm chooses the
first course of action, he/she may be reluctant to propose on your jobs again because they may
believe "games" were played. If the proposer chooses the second course of action, to file either a
protest or a lawsuit, this may result in a delay in the commencement of contract performance and
substantial other costs to your agency.

4.6 NON-COMPETITIVE (SOLE SOURCE) PROPOSALS

4.6.1 Justification for Use

REQUIREMENT

In addressing the various methods of procurement that may be used, Section 9.h of FTA
Circular 4220.1E provides:

Procurement By Noncompetitive Proposals (Sole Source). Sole source procurements
are accomplished through solicitation or acceptance of a proposal from only one
source, or after solicitation of a number of sources, competition is determined
inadequate. A contract amendment or change order that is not within the scope of the
original contract is considered a sole source procurement that must comply with this
subparagraph.

1. Procurement by noncompetitive proposals may be used only when the award of
a contract is infeasible under small purchase procedures, sealed bids, or
competitive proposals and at least one of the following circumstances
applies:

(a) The item is available only from a single source;

(b) The public exigency or emergency for the requirement will not permit a
delay resulting from competitive solicitation;

(c) FTA authorizes noncompetitive negotiations;

(d) After solicitation of a number of sources, competition is determined
inadequate; or

(e) The item is an associated capital maintenance item as defined in 49 U.S.C. §
5307(a)(1) that is procured directly from the original manufacturer or
supplier of the item to be replaced. The grantee must first certify in writing
to FTA: (i) that such manufacturer or supplier is the only source for such
item; and (ii) that the price of such item is no higher than the price paid for
such item by like customers.
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2. Acost analysis, i.e., verifying the proposed cost data, the projections of the
data, and the evaluation of the specific elements of costs and profit, is required.

DISCUSSION

Sole source solicitations may not be issued nor may noncompetitive proposals be accepted
except under the unusual conditions listed above. Often, there are practical means of
obtaining competition which are not at first apparent. If a non-competitive proposal is
accepted, a careful cost analysis must be done. Because of the strict scrutiny applied to sole
source procurements, painstaking documentation of the justification for the
noncompetitive proposal and of the cost analysis is valuable in the long run. FTA approval
for noncompetitive negotiation is not required unless you are relying on justification (c) in
the Circular. This places a heavy burden on you to ensure you use noncompetitive
negotiation only in the public interest and according to the Federal requirements. State
requirements may be more restrictive than Federal.

Purpose

Public procurement essentially operates in an environment where full and open competition is
the primary goal or aspiration and, in many cases, is a mandate. 23X However, there may be very
legitimate reasons or situations when, as opposed to "full and open" competition, limited or no
competition exists The FTA, through the requirements set forth above, has established guidelines
when sole source procurements may be used if FTA funds are involved.

Even though we will address federal requirements in this section, you should also be aware of
any limitations or restrictions that your state law or agency regulations may place on you.

Because procurement by sole source is a noncompetitive procurement, it is treated as an
"exception-to-the-norm™ in public procurements and, as a result, your ability to use it requires
justification and, frequently, pre-approval before you award a sole source contract. In this
context, "justification™ equates to paperwork and documentation, the bane of all procurement
professionals but a necessary part of our genetic make-up.

Best Practices

As quoted above, FTA Circular 4220.1E establishes a matrix that should be followed in
justifying the use of noncompetitive or sole source procurements.

13 See, e.g., FTA Circular 4220.1E § 8.a.: "All procurement transactions will be conducted in a manner providing
full and open competition."
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Step One - You must first determine that your requirement cannot be obtained under small
purchase procedures, 222 sealed bids, 22 or competitive proposals. 2* Does more than one
source exist? Does adequate time exist to obtain your requirement through a competitive
process? Is Item B (for which competition exists) an acceptable substitute for Item C (for which

there is only one source)?

e Stated another way, contracting officers should take reasonable steps to avoid using sole
source procurement except in circumstances where it is both necessary and in the best
interest of the agency.

o |If one of the three methods can be used (or is feasible), even if you would rather not, sole
source is not an option for you.

Step Two - If one of the competitive processes is not feasible in your situation, you may use sole
source procurement if at least one of the following circumstances is present:

e The item is available only from a single source - In justifying the use of this
circumstance, you will frequently address such factors as:

Single Source Factors: Examples:

Utility services (how many sources do you have
How did you arrive at the conclusion this for electricity in your community?) Limited
item represents your minimum need or rights in data, patent rights, copyrights, or
requirement? Is this a "nice to have" with | secret processes (If one entity owns the patent
all the "bells and whistles" or does it really | on a process or product you require, can anyone
represent your requirement or minimum else meet your need?) Relocation of a major
need? natural gas distribution line from your rail right
of way (the natural gas utility company is the
How did you determine availability? Did | only source available to work on the gas line)
you check on prior procurements for the
same or similar items?

Are there other sources? Are they
responsible? Are identical or compatible
parts or equipment available from any
other source?

132 . . : ; " "
- See discussion of small purchase procedures in Section 4.2, "Small Purchases.

133 _ see discussion of sealed bidding procedures in Sections 4.3 and 4.4.

13% _ see discussion of competitive proposals in Sections 4.3 and 4.5.
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Who prepared the specification or
statement of work? Did a vendor or
contractor assist? If so, will they benefit
somehow by the decision to proceed with
a sole source contract?

e The public exigency or emergency for the requirement will not permit a delay resulting from
competitive solicitation- Two factors: public exigency or emergency and no time to
competitively procure!

e When your agency's need for the supplies or services is of such an unusual or compelling
urgency that the agency would be seriously injured unless sole source procurements were
utilized, it can be justified.

e Inan emergency situation, it is not unusual for health and safety issues to be a factor in the
decision to proceed with a sole source.

o |f the agency itself is responsible for being short of time -- i.e., lack of advance planning,
delays in procurement administration due to shortage of procurement personnel or
incompetence of procurement personnel, money in the budget balance expires the end of next
month, particular caution should be exercised in making a determination regarding whether
the emergent consequences of delay warrant noncompetitive negotiation and to what extent
the agency contributed; an independent opinion may be warranted.

o If the emergency is to repair a hole in the roof of your maintenance facility where a tree limb
fell through it because of the storm last night, is the sole source procurement a patch job or a
replacement of the roof because it was getting old anyway? One school of thought is that
you should only perform the minimal work necessary to alleviate the exigency or the
emergency. Don't use it as an excuse to do remedial work or buy a year's supply of
something you intended to do competitively next month anyway.

e While many state laws parallel the other conditions under which Federal funds may be used
for non-competitive proposals, state laws for emergency situations are often more restrictive.
Furthermore, the most critical delay in an emergency may be obtaining your agency's
authority, e.g. at a monthly board meeting; inquire about (and recommend changes to, if
appropriate) your Board's policy for emergency procurements.

e FTA authorizes noncompetitive negotiations - You may have a situation you feel warrants
the utilization of sole source procurements but it doesn't quite fit into one of the other
circumstances. You are a small transit property with a vehicle monitoring system you
installed last year. The accuracy and utility of the system is exceeding all expectations and
you now need to display the schedule adherence information in three new downtown transfer
locations. Could you go sole source to Brand X? If you justify why (compatibility
requirements, interfaces with proprietary software, unavailability of interested competition,
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etc.), this may be the sort of procurement you should discuss with the FTA and request its
permission to use sole source.

o After solicitation of a number of sources, competition is determined inadequate - You have
issued an IFB and only received one bid from a responsible contractor, but you cannot
determine its price to be reasonable. If you are satisfied about the bidding environment and
the reasons why you only received one bid, you can negotiate a sole source contract to arrive
at a reasonably priced contract.

e The item is an associated capital maintenance item as defined in 49 U.S.C. § 5307(a)(1) that
is procured directly from the original manufacturer or supplier of the item to be replaced. -
This topic is discussed in greater detail in § 4.6.3, "Associated Capital Maintenance Item."

Step Three - DOCUMENTATION of justification. It is recommended that you document very
thoroughly and carefully the rationale you went through to justify your sole source procurement.
Your agency may have very specific requirements for "Findings and Determinations™ that must
be followed. You may have pre-approval requirements at a certain dollar threshold that must be
met -- your Board of Directors may require its approval of any proposed sole source procurement
in excess of $250,000 prior to the commencement of the negotiations. You may have other
documentation requirements peculiar to your agency, state, or local government that you must
meet prior to the initiation of negotiations which must be met.

4.6.2 Negotiation of Contract

DISCUSSION

"Once | have justified the use of procurement by noncompetitive proposals, what do | do
next? How do | negotiate this thing?"'

Best Practices

Single Offer after Competitive Solicitation - As previously discussed in Section 4.4.3, "Single
Bid," you may conclude after receiving only a single bid that competition is inadequate and that
you should negotiate with the single bidder to establish a fair and reasonable price. You may be
in this situation because you only received one bid or proposal from one source or you have
determined that the competition you received was otherwise "inadequate.” To proceed in this
case, you must meet the requirements for noncompetitive negotiation. However, you do not
need to issue a new solicitation because your requirement is adequately stated. You may, after
meeting the requirements of the previous section, proceed to negotiate a reasonably priced
contract using the negotiation procedures discussed in Sections 4.5.2, "Evaluation of Proposals,"
through 4.5.8, "Debriefing Unsuccessful Offerors.”
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All Other Cases - In other circumstances you have justified, it is recommended that you request a
proposal from the source. There is no need to advertise - there will be no competition! Your
request for a proposal can be as formal as you want -- from letter requests up to a full blown
solicitation document. Regardless of the form used, you want to:

e refer to, or attach, all terms and conditions of the solicitation. You still need to comply
with federal representation and certification requirements. You still will want to have
special and general provisions. You may have additional agency requirements that must
be met. What is the DBE goal for this procurement -- how will it be met?

o refer to, or attach, the specifications or statement of work for the supply or service being
procured.

e request the applicable cost or pricing data. 3
Allow adequate time for the contractor to prepare its proposal prior to submission back to you.

Review the proposal with impacted internal agency staff -- really prepare for your negotiations
with this sole source.

Negotiate the final terms and conditions of the contract using the negotiation procedures you
would use in your competitive proposal method of procurement. £ These negotiations can be
more pointed and open because there is no competitive environment involved -- the integrity of a
procurement process is not involved so issues like "technical leveling™ and "transfusion” do not
have to be considered.

As discussed in Section 5.2, "Cost and Price Analysis,"{and as required by FTA Circular
4220.1E § 9.h.(2)}, a cost analysis is required. This includes verifying the proposed cost data,
the projections of the data, and the evaluation of specific elements of costs and profit.

4.6.3 Associated Capital Maintenance Item

REQUIREMENT

Original Equipment Manufacturer components may be procured by competitive negotiations
only if:

(e) The item is an associated capital maintenance item as defined in 49 U.S.C. §
5307(a)(1) that is procured directly from the original manufacturer or supplier of the

135 _ see discussion of the submission of cost and pricing data in Section 5.2, "Cost and Price Analysis."

136 _ see discussion of negotiations under competitive proposal method at Section 4.5.2, "Evaluation of Proposals."
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item to be replaced. The grantee must first certify in writing to FTA: (i) that such
manufacturer or supplier is the only source for such item; and (ii) that the price of such item is
no higher than the price paid for such item by like customers. £

DEFINITION

Associated capital maintenance item - Equipment, tires, tubes, or material, each costing at least
0.5 percent of the current fair market value of rolling stock comSparabIe to the rolling stock for
which the equipment, tires, tubes, and material are to be used. 2

DISCUSSION

If you can purchase a replacement part or component for rolling stock only from the
original manufacturer, and the item costs at least 0.5% of the vehicle price, then you may
procure the item by noncompetitive proposal provided you make the requisite
certifications in advance to FTA and determine the price to be reasonable based on a cost
analysis.

Best Practices

In order to "qualify" to use this circumstance to justify sole source, the FTA has established the
following requirements:

e The item must be an associated capital maintenance item as defined above.

e The item must be procured directly from the original manufacturer or supplier of the item
to be replaced.

o Prior to execution of the contract, you must first certify in writing to the FTA that such
manufacturer or supplier is the only source for such item; and that the price of such item
is no higher than the price paid for such item by like customers.

Approval of the FTA is not required -- just certification of the grantee (you).

When you read these requirements carefully, you are still essentially justifying a sole source {as
in FTA Circular 4220.1E § 9.h.(1)(a)} and certifying that fact to the FTA. Also, even though
you are certifying that the price of the item is no higher than the price paid for such item by like
customers, you are still required to perform a cost analysis as part of the contract negotiation and
award process.

137 _ETA Circular 4220.1E § 9.h.(1)(e).

138 _49 U.s.C. §5307(a)(1).
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4.6.4 Unsolicited Proposals

DISCUSSION

The subject of unsolicited proposals is one not covered in transit law or the common grant
rule. In cases like this, FTA would look to the Federal Acquisition Regulations (FAR)
provisions as a guide concerning the circumstances under which a sole source award would
be appropriate. The FAR covers this subject as FAR Part 15.6. The FAR is available
online at http://www.arnet.qov/far/.

When unsolicited proposals are submitted to a grantee, the agency must never assume that
the product being offered in the unsolicited proposal is the only, or best, product available
to meet the needs or objectives of the agency. The essential consideration in whether or not
to accept an unsolicited proposal without competition (i.e., to make a sole source contract
award) is whether or not the proposal is presenting an innovative, proprietary concept that
is itself essential to accomplishing the agency’s objective. If a company is merely
presenting a rationale for doing certain work that could be done by others if given the
chance to compete, then there is no permissible basis to award a sole source contract.

In the case of a proprietary software product that is being offered to achieve a certain goal,
the transit agency receiving the proposal could not, for example, release the offeror’s
proprietary programming codes in a competitive solicitation. But the agency should, if it
deems the mission one it wants to pursue, compete the contract award in terms of
describing what the agency’s objective or mission is in order to see what other firms might
offer in terms of software solutions.

New York City Transit (NYCT) requires that any contract resulting from an unsolicited
proposal be justified in writing by the Procurement Office, regardless of the department
that received the proposal. Each proposal is reviewed to determine if the goods or services
being offered are essential to NYCT and whether the proposer is simply offering something
that can be obtained through open and competitive bidding. If it is determined that the
goods or services being offered would benefit NYCT, and could be obtained through
competitive bidding, then there is not sufficient justification for a sole source award.

Revenue Contracts - The subject of unsolicited proposals is discussed in the context of
revenue contracts in BPPM section 1.3.3.8 — Revenue Contracts. With respect to unsolicited
proposals in the context of companies seeking to use FTA funded assets for business
purposes, the BPPM offers the following guidance:

“Unsolicited Proposals - These may come forth when companies see an opportunity to use
the transit system (an FTA-funded activity) to enhance their business interest. It may
appear from such proposals that no other company could offer the same product or
service. However, this does not justify a sole source contract. If the idea or activity is of


http://www.arnet.gov/far/
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interest to you, the concept should be evaluated on its own merit and revenue producing
potential. If the decision is to implement it, then a competitive process should be used to
select the contractor, unless you determine that the proposed concept itself is proprietary.”

New York City Transit (NYCT) was approached recently by a company, which submitted
an unsolicited proposal, wanting to install an electronic information system on the subway
cars. The company wanted to program the system so that riders would know what was
overhead, e.g. Wall Street, theater district. New York City decided to investigate the
concept first to determine if it was something that they wanted to do to enhance the subway
system. Deciding that they liked the idea, they then prepared an RFP and solicited vendors
on a competitive basis.

Metropolitan Atlanta Rapid Transit Authority (MARTA) received an unsolicited proposal
from a company about use of subway right-of-way for linking Atlanta with fiber optic cable
using MARTA's system-wide conduits. MARTA determined that they had unused
conduits and could lease space in them to various telecommunication companies. They
contacted the regional FTA office and received their approval for a non-exclusive RFP to
seek competitive proposals for twenty-year leases. This has produced successful revenue
contracts.

4.7 SPECIAL PROCUREMENT METHODS

4.7.1 Multi-Step Procurements

DISCUSSION

You have discussed in detail the differences between the competitive bidding process and
the competitive proposal process but I've got one of those ‘tweeners’ -- something that falls
somewhere between those two processes. There are a number of various technical
approaches that would probably meet our requirement and, if we determined which firms
met our minimal technical requirements, we could compete amongst them on the basis of
the lowest responsive, responsible bidder. But we may have to enter into discussions with
all offerors in order to determine technical acceptability. Can this be done?

FTA Circular 4220.1E permits a great number of procedures that vary from the classic
procedures discussed in most of this Manual. For example, a variation that has long-been
recognized in public procurement is referred to as the two-step, sealed bidding method of
procurement. While it has some characteristics of both sealed bidding and competitive
proposals, it complies with all FTA Circular 4220.1E requirements for the competitive
proposal process. This process allows, in the first phase, for the submission of unpriced
technical proposals in response to the request. In the second phase, only those firms that
have been found to be technically qualified in the first phase are invited to submit sealed
bids, as though it were a regular sealed bid procurement. Award is then made to the
lowest, responsive and responsible bidder.
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Best Practices
Overview

Two-step bidding is a two-phase process generally consisting of a technical first phase composed
of one or more steps in which bidders submit unpriced technical proposals (and discussions are
held with offerors of those proposals, if necessary) to be evaluated by the transit property, and a
second phase in which those bidders whose technical offers are determined to be acceptable
during the first phase have their priced bids considered.

The process is designed to:

o Obtain the benefit of sealed bidding by award of a contract to the lowest responsive,
responsible bidder, and, at the same time,

o Obtain the benefit of the competitive proposal method of procurement through the
solicitation of technical offers and conducting discussions to determine the acceptability
of the technical offers.

The process may be recognized by your state law as a separate method of procurement or may be
allowed as a variation of a sealed bidding statute, particularly in those states where limitations on
the use of the competitive proposal method exists.

Conditions for Use

Transit properties generally follow one of two stated policies. Either this method may be used
when it is not considered practical to initially prepare a definitive purchase or contract
description which is suitable to permit an award based on price. Or alternatively, in the absence
of factors or laws that require the use of sealed bidding, some authorities 22 establish a
preference of the two-stepped process over negotiations when all of the following conditions are

present:

o Auvailable specifications are not definite or complete or may be too restrictive without
technical evaluation (and any necessary discussion), of the technical aspects of the
requirement to ensure mutual understanding between each source and the Authority;

o Definite criteria exist for evaluating technical proposals;

e More than one technically-qualified source is expected to be available;

139 _This is also the position taken in the FAR § 14.502.
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o Sufficient time will be available for use of the two-step method; and

o A firm-fixed-price contract or a fixed-price contract with economic price adjustment will
be used.

Phase One of Process

This process normally includes the following steps:

Solicitation phase - In addition to the normal requirements for an IFB, 22 the first phase
solicitation also generally provides:

e That unpriced technical offers are requested; 24

e That the procurement is a two-step sealed bid procurement and that priced bids will be
considered in the second phase and only from those bidders whose unpriced technical
offers are found to be acceptable in the first phase;

e The criteria to be used in evaluating the unpriced technical offers;

e That the Authority, to the extent determined to be necessary, may conduct oral or written
discussions regarding the technical offers;

o A statement that bidders should submit proposals that are acceptable without additional
explanation or information and that the Authority may make a final determination
regarding the acceptability of the proposals based solely on the basis of the proposals as
submitted and may proceed with the second step without requesting further information
from any bidder;

e That bidders may designate those portions of the technical offers which contain trade
secrets or other proprietary data which are to remain confidential; and

e That the item being procured shall be furnished generally in accordance with the bidder's
technical offer as found to be technically acceptable and shall meet the requirements of
the solicitation.

140 _ see discussion at Section 4.4.1, "Solicitation."

141 _ One variation that could be used if time is particularly tight, would be to ask, as part of Phase One, that the
bidders include a sealed bid in a separate envelope that would only be opened in the event the technical offer was
considered acceptable. This creates some additional security on the part of the procurement staff because you would
want to ensure that the technical acceptability determination was made without knowledge of the prices for the
different offers.
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Amendments to solicitation in two-step process:

o Amendments issued prior to the receipt of technical offers are important to all
prospective bidders as in a "normal" IFB. 142

o Amendments issued after receipt of the technical offers need be submitted only to those
bidders who submitted unpriced technical offers and they should be allowed to submit
new technical offers or amend those previously submitted. 2

Receipt of unpriced technical offers. Unless required by law, unpriced technical offers need not
be publicly opened.

o Offers are typically opened in front of two or more authority employees as witnesses.
e Offers are usually not disclosed to unauthorized persons.

Evaluation of unpriced technical offers should be in accordance with the criteria set forth in the
solicitation. The unpriced technical offers should be categorized as --

e Acceptable;
o Potentially acceptable (i.e., reasonably susceptible of being made acceptable); or

e Unacceptable, in which case the contracting officer records in writing the basis for this

finding and makes it part of the procurement file. 244

¢ Any proposal which modifies or fails to conform to the essential requirements or
specifications of the solicitation can be considered nonresponsive and categorized as
unacceptable.

e When an unpriced technical offer has been determined to be unacceptable, the bidder
may be notified of that fact and is not normally afforded additional opportunities to
submit supplemental information amending its technical offer.

142 _ 5ee Section 4.3.2.5, "Amendment of Solicitation."

13 If, in the opinion of the Contracting Officer, a contemplated amendment would significantly change the nature
of the procurement to the extent that other entities (who did not submit unpriced technical offers) would likely
become a proposed offeror as a result of the amendment, consideration should be given to canceling the solicitation
and issue a new solicitation.

144 _ Documentation of an unacceptable finding cannot be over stressed. Disputes over this determination are the
most common area of bid protest in the multi-step process.
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Discussions involving unpriced technical offers may be conducted with any offeror who
submitted an acceptable or potentially acceptable technical offer.

e Discussions can be conducted in accordance with the principles discussed in § 4.5.4
involving the competitive proposal method of procurement.

e Once discussions have commenced, any offeror who has not been notified that its offer
has been found unacceptable may submit supplemental information amending its
technical offer at any time until the closing date established.

e Such submission may be made at the request of the Contracting Officer, or upon the
offeror's own initiative.

Phase Two of the process may be initiated without discussions if there are a sufficient number of
acceptable proposals to ensure adequate price competition under Phase Two. Based upon the
results of Phase 1, you may wish to revise the technical specifications (minimum technical
requirements) in your Phase 2 IFB, in a manner that does not conflict with the final unpriced
proposals. While you have no assurance that the prices will be close to each other, you know to
what degree the proposals have competitive technical merit.

Phase Two of the Process

The procedures discussed in Section 4.4, "Sealed Bids," can be followed in Phase Two.

Each bidder who submitted an unpriced offer that was determined to be acceptable in Phase One
is invited to submit a priced offer. The IFB states that the bidder shall comply with the
specifications and the offeror's acceptable technical proposal. No additional public notice or
advertisement of the IFB need be given because such notice was given during the Phase One
Process.

Award would be made to the lowest, responsive responsible offeror as discussed in Section 4.4,
"Sealed Bids."

4.7.2 Governmental Prices and Contracts

4.7.2.1 Procurements from General Services Administration Schedules

CURRENT STATUS

The Federal Supply Schedule program has provided Federal agencies with a simplified process
of acquiring commonly used supplies and services in varying quantities at lower prices while
obtaining discounts associated with volume buying. Congress, in enacting ' 1555 of the Federal
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Acquisition Streamlining Act of 1994 (Public Law 103-455), 12 extended the cooperative
purchasing provisions of GSA enabling legislation:

(b)(2)(A) The Administrator may provide for the use of Federal supply schedules of the
General Services Administration by any of the following entities upon request: (i) a
State, any department or agency of a State, and any political subdivision of a State,
including a local government. . .
However, Section 4309 of the National Defense Authorization Act for Fiscal Year 1996 14
suspended the authority of the Administrator of the General Services to allow state and local
governments to use the federal supply schedules. The provision suspended the authority until the
later of the period ending 18 months after the date of enactment of this Act or the period ending
30 days after the date after the Administrator has reviewed a General Accounting Office report
that assesses the effects of state and local governments use of the federal supply schedules and
has submitted the report and comments on the report to Congress. The Act also directed the
General Accounting Office to include in its report to the Administrator an assessment of the
impact on costs to federal agencies from the use of federal supply schedules by state and local
governments.

In light of this recent legislation, what is the status of state and local government (including most
transit properties theoretically) being able to use the GSA federal supply schedules? It is
understood that at least one transit property (Washington Metropolitan Area Transit Authority)
has at least limited authority from the GSA to utilize the federal supply schedules. However, we
are not aware of other Authorities being able to utilize those Schedules. With this legislation, we
must await at least until August 1997 (18 months from the date of enactment of the Defense
Authorization Act of 1996) before we know what the GSA and GAO reports to Congress will
say and it could be longer than that if the required reports are later than then. This does not
appear to be a source that we should expect to be able to use anytime soon.

At such time as this matter is clarified, the FTA, through this Manual, will provide instruction
and guidance to its grantees.

4.7.2.2 State and Local Schedules

REQUIREMENT

An additional general procurement standard applicable to third-party procurements included in
FTA Circular 4220.1E encourages (at § 7.e) the use of intergovernmental procurement
agreements as follows:

145 _ Codified at 40 U.S.C. § 481(b).

146 _public Law 104-106, § 4309, 110 Stat. 186, 670 (1996).
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(e) Intergovernmental Procurement Agreements.

(1) Grantees are encouraged to utilize available state and local intergovernmental
agreements for procurement or use of common goods and services. When
obtaining goods or services in this manner, grantees must ensure all federal
requirements, required clauses, and certifications (including Buy America) are
properly followed and included, whether in the master intergovernmental contract
or in the grantee’s purchase document.

(2) Grantees are also encouraged to jointly procure goods and services with other
grantees. When obtaining goods or services in this manner, grantees must ensure
all federal requirements, required clauses, and certifications are properly followed
and included in the resulting joint solicitation and contract documents.

3) Grantees may assign contractual rights to purchase goods and services to other grantees
if the original contract contains appropriate assignability provisions. Grantees who obtain
these contractual rights (commonly known as ‘piggybacking’) may exercise them after first
determining the contract price remains fair and reasonable.

DISCUSSION

FTA has historically encouraged grantees to consider combining efforts in their
procurements to obtain better pricing through larger purchases. Joint procurements offer
the additional advantage of being able to obtain goods and services that exactly match each
cooperating grantee’s requirements. FTA believes this is superior to the practice of
“piggybacking” since “piggybacking” does not combine buying power at the price stage
and may limit a grantee’s choices to those products excess to another grantee’s needs.

Does your state, county, city, or other local government have a schedule program similar to
the GSA Federal Supply Schedule? Are you legally eligible to utilize those schedules? In
many ways, this is a topic that is so State and locale-specific, it is impractical to address
with any specificity in this Manual. This is an area of the Manual where we solicit
comments and best practices from your jurisdiction that would (or could) have application
on a national basis.

Purpose

One of the challenges of a transit authority's procurement office is to try to be more responsive to
its customers from timeliness and cost-efficient perspectives. It is almost inevitable that
someone will take months trying to decide what is required and then is perplexed that the
procurement staff cannot procure it "yesterday!" We devoted an extensive discussion in Chapter
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2 on the importance of planning in the procurement process and the need for cooperative efforts
among the different staff elements of the Authority.

One of the ways that Federal and State governments (to a greater extent) and local governments
(to a much lesser extent) have tried to address the timeliness issue is through the use of
"schedule" contracts that can be mandated for use on a government-wide basis. If an entity at the
state-wide level has a contract that consolidates all requirements for sedans and buys those off a
schedule contract, all public purchasers theoretically benefit from this larger quantity buy and do
not have to go through a procurement process to obtain those benefits.

Best Practices

Ascertain if your State has a schedule program. It may be for standard commaodities such as
office supplies and equipment including vehicles of all sorts and sizes as well as computer
equipment on either a lease or purchase basis.

Ascertain if your authority is eligible to participate in the program and, if so, how.

Is an intergovernmental agreement required before you can participate?

Is the order issued with the State agency or the contractor?

Do you have any flexibility to make minor changes to the item being bought?
How is the order funded?

These questions, and obviously many others, all must be worked out with the "parent” agency. It
may be difficult to track all of this information down the first time, but after you go through the
process once, it will be much easier with each successive procurement you process through these
centralized contracts. You will then be able to gauge the savings in time and money that may
accrue to your agency by using these contracts.

The same questions can be addressed at the local level. A program might exist at a city, county,
parish, school district or any other public special districts. One of the most effective ways to
participate in cooperative purchases at the local level is through some sort of inter-local
cooperative purchasing agreement. To be able to do this may require special legislative
authority, but most States have some sort of Intergovernmental *” and/or Inter-local 248
Cooperation Act. These statutes usually define not only what can be the subject of agreements
consummated pursuant to their provisions, but also define who can participate and under what
conditions.

ar See, e.g., Chapter 741, Texas Government Code, V.T.C.A.

148 _See, e.g., Chapter 791, Texas Government Code, V.T.C.A.
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Never underestimate the buying power (in terms of quantity you) bring to the local public
government buying community, particularly in such areas as diesel, vehicle parts, office supplies
and vehicles.

There is some real public relations benefit for your agency by being actively involved in the local
government buying community in helping all public bodies get "more bang for the buck™ through
volume buying of similarly-used commodities.

4.7.2.3 State versus FTA Requirements

REQUIREMENT

The requirements and standards of FTA Circular 4220.1E apply to procurements entered into

under such agreements using FTA funds. 4

DISCUSSION

"I've got no control over what the State puts into its contracts in terms of FTA
requirements. The State is concerned with state laws and that contracts fully comply with
the competitive requirements of the state. What do | do?""

There really is no easy answer! The problem most agencies face with this requirement is
not the competitive methods utilized by the State (or local) governmental entity in
establishing these contracts -- most States have a small purchase procedures, sealed
bidding and sealed proposal methods of procurement that in all likelihood comply with the
federal standards set forth in FTA Circular 4220.1E and discussed earlier in Section 4.
Most States similarly buy architect and engineering services in a procedure similar to the
federal requirements of the Brooks Act and as discussed in FTA Circular 4220.1E
paragraph 9.e and in paragraph 6.5 — Architect-Engineering Services.

The problem most of us face is squaring State laws or regulations that differ substantively
with the FTA requirements of FTA Circular 4220.1E.

e How do we reconcile State-geographic preference statutes with the full and open
competition requirements of the FTA and the Common Grant Rule? These statutes
frequently establish a preference for certain services or commodities to in-State
sources and may even set-aside certain procurements to in-State sources. If you are
using federal funds to procure something off a State schedule and your State has
such a restriction, can you participate? Probably not.

19 _ETA Circular 4220.1E § 7.e.




Best Practices Procurement Manual — Chapter 4 — Methods of Solicitation and Selection Page 115

¢ Recent changes in the applicability of the Buy America provisions of 49 CFR Part
661 (and discussed in Section 4.3.3.2.2, ""Buy America Certification™) make
compliance with those requirements less of an issue now than it used to be because
of the $100,000 threshold. However, for procurements in excess of that amount, you
will probably have problems participating because of the certification requirements
imposed by Part 661.

e The current $2,000 threshold of the Davis-Bacon Act may preclude you from
participating in any State construction contract because, in all likelihood, any wage
rate requirement of the State is going to be a State law issue, not the Davis-Bacon
Act.

The list could go on. Under current federal statutory and regulatory guidance and
requirements, some of the conflicts between those requirements and the procurement
procedures and practices of your State are irreconcilable. Unless the State or local agency
is willing to include the FTA requirements in its solicitations and contracts, you may be
effectively precluded from participating in those intergovernmental or inter-local
procurements. Some relief could come in the future as the FTA continues to examine its
policy relative to the applicability of FTA Circular 4220.1E to all procurements if the
grantee accepts operating assistance. 12

Until more clarification is obtained and as long as operating assistance is an issue, you may
not be able, realistically, to participate in these procurements. You can, however,
effectively participate at the truly local level where you can either control the procurement
(you buy the diesel fuel using all the federal requirements) and allow the city and school
district draw off your contract or, because of the one-on-one interface this process requires,
you are able to have the city or school board include the federal requirements in its
unleaded regular gasoline contract you want to order from. That works!

Again, we specifically solicit input from you on your successes (and failures) in the area of
utilizing State and local government contract schedules or inter-local/intergovernmental
procurement agreements and how they have been reconciled with conflicting State and
Federal requirements.

4.7.3 E-Commerce: Reverse Auctions

REQUIREMENT

Reverse auctions are subject to all the procurement requirements of FTA Circular
4220.1E, Paragraph 7.q.

10 _ETA Circular 4220.1E § 4.
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“E-Commerce is an allowable means to conduct procurements. If a grantee
chooses to utilize E-Commerce, written procedures need to be developed and in
place prior to solicitation and all requirements for full and open competition must
be met in accordance with this Circular.”

We would note that some states, such as New York, require a sealed bid procedure for
competitive procurements. Where state law requires sealed bidding, reverse auctions
may not be legal. In these situations grantees may still make use of online bidding but the
bids must be kept sealed and not disclosed. Grantees must check their state procurement
statutes to determine if reverse auctions are permissible. For example, the state of Texas
recently enacted legislation allowing reverse auctions. Grantees should consult with their
counsel to determine whether reverse auctions are legally permissible under State law.

DISCUSSION

One of the innovations arising out of e-commerce has been the use of reverse auctions. The
term reverse auction refers to a live online auction in which the roles of buyer and seller are
“reversed.” In anormal (forward) auction, sellers offer to sell at prices determined by the
bids of buyers. In a reverse auction, buyers are offering to buy something at prices being
bid by sellers. “Reverse” refers to the relationship of buyer and seller and who does the
bidding. Sellers bid for the right to sell to the buying organization and buyers agree to buy
at the price established by the auction process. In a reverse auction proceeding, the buyer
advertises and defines on line the commodity for which it is soliciting bids. The buyer may
also post a price at which the bidding will begin. These prices will usually be the buyer’s
“last good buy” price or an industry standard price, and it should be a price that will
encourage suppliers to bid. If the price is set too low, it will discourage sellers from
participating. Suppliers, whose identity is kept confidential, then post prices online
anytime within the duration of the auction (usually one day to several weeks) so that
suppliers can see their competitors’ bids and respond immediately with counter offers.
Suppliers can reevaluate and adjust their bid in response to other bidders’ offerings. Some
auctions provide for automatic time extensions if a bid is placed in the last five minutes of
an auction, in which case an automatic five-minute extension prevents last-second bidding
and keeps all participants on an even playing field. It is possible to have several automatic
time extensions when bids are submitted in the last five minutes of the event. The
transparency of the marketplace creates rigorous competition among the participants,
which tends to drive prices lower. Reverse auctions live up to their name by having prices
fall. Experience to date with reverse auctions indicates that savings of 15% - 20% from
prices previously paid may be possible, especially if additional vendors can be found to bid
on the requirement.

Most of the work to be done in a reverse auction takes place prior to the actual event. This
includes identifying suppliers who will bid, pre-qualifying them and informing them about
the technology that is being used. It is important to define everything up front, including
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quality, delivery terms, payment terms, location of use, quantity required and in what lot
size. In some cases buyers have issued a Request for Proposals (RFP) as a first step in a
“best value” competition in order to evaluate prospective bidders’ products, capabilities,
etc. A reverse auction is then conducted among qualified suppliers as a technique to elicit
the best possible prices.

Anything that can be described well can be reversed auctioned. This includes goods and
services. The key is that the item have features that are measurable, with a clear purchase
description in terms of quality and specificity, so that suppliers are bidding on a
requirement that is clear to everyone. Doing this will ensure you are able to compare bids
for essentially identical goods or services. In deciding if a reverse auction is right for a
particular commodity, the agency will need to determine if it has long-term relationships
with any one or two suppliers for the commodity, and if so, why? What is valuable about
the relationship? Would an auction harm the relationship? Another consideration will be
whether there are enough suppliers of this commodity to make it competitive. Any efforts
taken to increase the number of bidders who participate in the auction will pay dividends
in the end. Finally, the commodity must be such that there is a sufficient profit margin to
make prices compressible, so that suppliers have room to bid. And finally, as has already
been suggested, reverse auctions need not be limited to lowest - price contract awards; they
may be used in “best value” procurements where technical proposals are required and
price auctions follow, with contract award being made to the firm offering the best overall
value to the buying agency, with both price and technical merits considered.

Best Practices

Federal Government Experience - A number of Federal agencies are now using reverse
auctions. The Federal Government began to use this technique with the re-write of the FAR Part
15in 1997. FAR 1.102.4(e) now states that if a practice is not expressly addressed or prohibited
by statute or regulation, Government employees should feel free to innovate and use sound
business judgment in making procurement decisions. With respect to auctions, FAR
15.306(e)(3) requires bidders to agree to disclose their prices prior to their participation in an
auction event. Based on the FAR, government procurement personnel may use reverse auctions
as long as the vendors agree to participate. (Grantees are not required to follow the FAR, and
this information on Federal procedures is provided for information purposes).

Navy Department - The Navy Department’s first auction was for aircraft ejection seat
mechanisms. This auction lasted 51 minutes, with three bidders, and Navy estimates it saved
over 28% off the historical price for these mechanisms. Navy has conducted over fifteen
additional reverse auctions since the first in May 2000, for supplies as well as services, using
both price and best value as evaluation criteria. Following are some of the “lessons learned” by
the Navy Department, as published at their web site:

L Navy can be contacted by phone at (215) 697-2850. Navy web site info for reverse auctions is:
http://www.abm.rda.hg.navy.mil/navyaos/acquisition_topics/contracting_/reverse_auctioning/reverse_auctioning.
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e The reverse auction technique may not drastically change or streamline the procurement
process.

e Itis a highly effective pricing tool.

e Prior to opening the auction, all participating vendors should log on and verify their
connection to the system.

e A set period of time for the reverse auction should be established based on the number of
participants and the complexity of the acquisition.

e The time established for the auction needs to be flexible in case there is an offer at closing
time. For example, if a bid is received within one minute of the closing time for the auction,
the auction period should be extended for an additional number of minutes to allow bidders
to respond to the last bid.

Marine Corps - The U.S. Marine Corps has also published their experiences with reverse
auctions. The Marine Corps took concerted efforts to build a database of vendors for various
product types and to include more vendors, train them on the reverse auction tool, and get them
to participate in their first auction. The result was significantly increased competition. The
average auction has lasted 30 minutes with award made directly thereafter. The average savings
for the eight auctions thus far have been 25% from the estimated values based on historical and
retail prices. The Marine Corps reports that vendors actually prefer this process to the sealed bid
process. The Marine Corps Regional Contracting Office Southwest (RCO SW) received the
Department of the Navy Competition Excellence Award for the implementation of this
innovative practice.

Army - The Army is using reverse auctions for best value types of procurements. Following is
an excerpt from the Army procurement procedures guide as reproduced in the DOD Defense
Acquisition Deskbook:

Applicability to Best Value Acquisitions

Reverse auctions are legal as long as the identity of the bidders is not disclosed. You
may use them for trade-off acquisitions as a pricing tool. Once you have finished with
technical discussions, you may conduct a reverse auction to establish the offerors’ final
prices. Provide these prices, along with the rest of the evaluation results, to the Source
Selection Official for his/her use in selecting the proposal that represents the best value.
A potential benefit is that competition will drive the prices down as the offerors have
visibility of the other prices being proposed.

You may use reverse auctions to purchase a variety of products and services. Reverse
auctions work especially well on acquisitions of manufactured items. While you can use
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reverse auctions to buy commaodities, these items usually have smaller profit margins and
therefore, the potential benefits are less.

When using reverse auctions in a best value acquisition, ensure the auction does not
drive prices down to the point that the resultant contract does not provide enough
incentive for the contractor to provide quality supplies and services.

Use of reverse auctions is appropriate at different points in an acquisition. For example,
you may use them to achieve the offerors’ final price or you may use them to downsize
the number of offerors, but decide not to use them for the final negotiations. 122

Air Force - The Air Force Contracting Policy Memo on Reverse Auctions (February 19, 2001)
was issued after research on how reverse auctions are being used in private industry, and the
memo provides a number of “lessons learned.” Among these were:

e Reverse auctions are being used by industry more for “best value” acquisitions than
for lowest price acquisitions. (The Sun Microsystems’ case discussed below under
“Private Industry Experience” illustrates this.)

e Suppliers are normally pre-qualified, including past performance, and then a reverse
auction is used for the submission of competitive prices.

o A responsibility determination is performed on the apparent successful bidder.

The Air Force procured a motorized security gate for one of its facilities and requested technical
proposals first. Those firms submitting acceptable technical proposals then submitted prices
online through a reverse auction. The apparent low bidder was then required to submit a cost
proposal for evaluation. Finding the proposal satisfactory, a contract was awarded. Air Force
was pleased with the results of the process.

Treasury Department — The U.S. Treasury Department (IRS) conducted, in May 2001, its first
auction and one of the largest Federal auctions to date: $131 million for PCs, laptops and
monitors. Treasury estimates it saved about $68 million in a very successful auction. An
example of the savings achieved was the reduction in the unit price of a top-end desktop
computer from a pre-auction price of $1,434 to $625 (a savings of 56 percent). There were three
distributors that submitted bids, representing IBM, Gateway and Dell. The IRS requirements

were solicited on a best value basis. %2

1z Army Source Selection Guide, June 2001, may be found at: http://www.amc.army.mil/amc/rda/rda-
ap/docs/assg-2001.pdf. Click on Appendix I for information on On-Line Reverse Auctions.

153 _ Contact Mr. Geoff Gauger at Treasury for additional information: (202) 622-0203.
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Treasury has also had success with small buys. Many of those buys were below $25,000 and
several were below $1,000. More than $300,000 in purchases have been made in 2002, with
some impressive results. Customs saved 43 percent on the purchase of a shredder and the
Financial Crimes Enforcement Network saved 87 percent on two 265-megabyte memory Kits.
Vendor interest has been great. For example, the Bureau of Public Debt has been averaging 72
bids per auction. Inall, close to 2,000 bids have been received from over 330 firms. Another
noteworthy achievement is that the Bureau of Public Debt, the ATF and Customs have awarded

100 percent of their auction results to small businesses. *

General Services Administration (GSA) — GSA maintains a reverse auction web site for Federal
agencies. On July 25, 2002 the GSA Federal Technology Service awarded a number of contracts
for reverse auction services to various companies (“enablers”) that provide services ranging from
conducting the complete auction (“Hosted Services”) to providing enabling software so that the
user agency can conduct its own auctions (“Desktop Services”). The enablers that received GSA

contracts are listed on the web site. 2

GSA conducted a reverse auction pilot program from May 2000 to May 2001. GSA reports that
various government agencies participating in the pilot program realized savings of 12% - 48%
through the reverse auction process. For example, the Defense Financing and Accounting
Service paid 22 percent, or $2.1 million less, than normal prices for desktop computers, laptops
and printers. The National Institutes of Health (NIH) paid 25 percent, or $395,000, less than
normal prices for utility wipes, a type of cleaning supplies. The Coast Guard paid 22 percent, or
$300,000, less than normal prices for spare parts for HU-25 Falcon jets.

The Deputy Assistant Commissioner for Service Development, GSA Federal Technology
Service, Mr. Manny DeVerg, is credited with developing “Ten Commandments for Reverse
Auctions:”

Reverse Auction
Ten Commandments

1. Link reverse auction strategy to acquisition strategy. When developing the
acquisition strategy ask, “Could reverse auctioning apply to this requirement?”

2. Follow the Federal Acquisition Regulation. These guiding principles still apply. £

15% _ Electronic Bazaar — Reverse Auctions Save Buyers Time, Money by Geoff Gauger. Federal Times, November
4,2002. This article may be accessed at: http://federaltimes.com/index.php?S=1264522

155 http://www.gsa.gov/Portal/gsa/ep/contentView.do?contentType=GSA_OVERVIEW&contentld=10655

156 _ Grantees are not required to follow the FAR. However, they are required to follow FTA Circular 4220.1E,
which would apply to procurements using reverse auctions.
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10.

Choose a solid performing enabler. (Enablers are firms that perform reverse
auctions.) With the troubles currently being experienced in the digital economy, a
few enablers may not be around in the future and could present risks.

Educate suppliers in advance of conducting a reverse auction. Full service enablers
provide this service in their fees.

Be prepared for publicity and use it to your advantage. Publicity happens because
reverse auctions are relatively new and the media, trade associations, senior
government officials and others are all carefully watching the government’s entry
into this new way of doing business. Enablers are also aggressively publicizing their
activities.

Begin with simple requirements and move gradually to more complex ones. The more
experience an organization has with conducting auctions, the more complex
requirements they can put out for bid.

Establish the rules of the reverse auction up front. Some examples of these rules are
the bid increments to be used, time extensions, logistics and other considerations.

Conduct a mock auction. The adage “practice makes perfect” is very appropriate
here.

Consider conducting an auction where bidders bid to provide a quantity of a
commaodity, as opposed to price based bidding. For example, reverse auctions are
being conducted where the buyer has a set amount they want to spend, say $1 million
for PCs, and is not focused on the unit cost. In these auctions, bidders base their bids
on the number of PCs that they will provide for the $1 million.

The Contracting Officer is in control of the reverse auction event at all times.

FIRSTGOV.gov — The U.S. Government’s official web portal is www.firstgov.gov. 27 Inserting
“reverse auctions” in the Search box will give you access to more than 186 million web pages
from federal and state governments where you will find information regarding these agencies’
experience with reverse auctions.

Private Industry Experience — The private industry sector has been using reverse auctions

since the mid-1990°s. A recent white paper presented data indicating that 20 percent of all

157

- http://www firstgov.gov/index.shtml.
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private industry firms may be using on-line auctions (real-time bidding) to procure a portion of
their goods and services. 8

A current magazine article discusses the experience of one major private industry player in the
reverse auction arena — Sun Microsystems. Sun implemented its Dynamic Bidding program in
May 2000 with a goal of 20 percent reduction of their targeted budget, and they achieved this in
their first pilot auction. It has since been used for more than 100 procurements and covers all the
commodities Sun buys. One of the important facets of the Sun method is that the company uses
a “best value” approach to source selection with their price auctions. Sun believes its supplier
relationships are strategic and it will not switch to an untested company simply to get a lower
price. Past performance in areas such as quality, manufacturing flexibility, facility location and
engineering support are also considered in the final decision. Sun emphasizes that the reverse
auction approach does not replace the strategic relationship between companies. Prices bid are
only one factor in the final selection decision process, but the auctions mean that less time is
spent on negotiating the price, terms and conditions than was previously the case. “The end
result is that it takes Sun an hour to find the true market price, eliminating weeks or even months
of negotiating back and forth. It has also resulted in significant bottom-line savings for Sun.
They used this process on $1 billion of their direct spend in fiscal year 2001, and have raised the
goal for this fiscal year.” 2

A recent article in an E-business publication suggested a number of areas that might be good
candidates for reverse auctions. 22 The author’s recommendations for reverse auctions include:

« Strategic Relationship is Less Important
The author believes it is difficult to build cooperative relationships with suppliers
through an auction process and thus auctions are more suitable for purchases of off-
the-shelf, near-commaodity direct materials.

e Price is Main Decision Factor
Auctions work best for categories where the main discriminator between suppliers is
price.

158 The Strategic Need for Real-Time Competitive Bidding in the Public Sector Procurement Process, by David C.
Wyld and Randall P. Settoon, September 2002, p.18. This paper may be accessed at:
http://learningcenter.ariba.com/wp_resource.cfm.

159 _ Reverse Auctions — Strategies and Lessons Learned from a Successful Implementation by Gillian Verga, Jan

2002. This article may be accessed at: www.apics.org.

180 _When to Use an Auction by Ed Goetting, September 4, 2002. This article may be accessed at:
www.line56.com/print/default.asp?Articlel D=3983
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« Many Qualified Suppliers
Auctions need adequate competition to succeed. Where there is limited competition
because of a scarcity of suppliers, a commitment of supply is more important than
any incremental price savings that could be achieved through an auction.

e Low to Medium Strategic Importance
The most strategic categories should not be subject to a stand-alone auction. This
would include components critical to the company’s end product. In these cases the
auction, if conducted, should be combined with some sort of face-to-face discussions
with key suppliers.

e Purchases Can be “Lotted”
It may be cumbersome to run individual auctions for each of many line items. Line
items can be bundled into “lots” and suppliers will be required to bid on all the parts
in that lot or none. This concept of “lotting” works well with office products.

« Benchmarks
When a company is satisfied with a current supplier but feels a need to test the market
to ensure they are receiving a competitive price, they may do this through an auction.
Potential suppliers can be required to respond to an RFP in order to qualify for the
auction. The key is to adequately document one’s service, delivery, payment terms
and other “non price” requirements up-front to ensure that suppliers are bidding on an
apples-to-apples basis.

Transit Agency Experience — Transit Agency experience with reverse auctions has been
extremely limited in comparison to both the private sector and the Federal government. The Los
Angeles County Metropolitan Transit Authority (LACMTA) has used this process successfully
on a limited basis but does not feel it has significant potential for their needs. £ LACMTA
believes it can work well for common materials but may be inconsistent with good long-term
partnership relationships with suppliers. For example, where there is a need for technical support
or for quick reaction time in order to meet critical agency needs, the auction process does not
lend itself to the kind of agency/supplier relationships that are required for long-term mission
success. But LACMTA believes that if price is the only consideration, and supplier partnerships
for the commaodity also is not a consideration, then reverse auctioning can work well.

The Southeastern Pennsylvania Transportation Authority (SEPTA) conducted a pilot program to
test the process on a procurement of fluorescent tubes and they were successful. But they also do
not feel that their agency will adopt this technique to any significant degree. One of the lessons

181 _ For information re LAMTA call the Director of Purchasing at 213-922-7210.
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learned by SEPTA is the criticality and difficulty of informing potential bidders of the auction
and getting them prepared to bid. 1

The Houston Metropolitan Transit Authority (MTA) is considering the use of a reverse auction
for furniture, 162

182 _ For information about SEPTA’s pilot program, call 215-580-8251.

183 _ For information about Houston MTA, call Paul Como at: 713-739-4803.
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Chapter 5

5 - Award of Contracts

5.0 Overview (1/98)
5.1 Responsibility of Contractor (5/98)

5.1.1 General Standards of Responsibility (5/98)

5.1.2 Special Standards of Responsibility (5/98)

5.1.3 Obtaining Information for Determination of Responsibility (5/98)
5.1.4 Determination and Documentation (5/98)

5.2 Cost and Price Analysis (6/03)
5.3 Award Procedures (5/98)

5.3.1 Public Announcements of Contract Awards (5/98)
5.3.2 Debriefing of Offerors (4/05)

5.4 Documentation of Procurement Action (5/98)

5.4.1 Sealed Bid Procurements (5/98)

5.4.1.1 Abstract of Bids (5/98)
5.4.1.2 Documentation of Award Decision (5/98)

5.4.2 Negotiated Procurements (5/98)

5.4.2.1 File Documentation of Selection Decision (5/98)
5.4.2.2 Pre-Negotiation Plan (5/98)
5.4.2.3 Memorandum of Negotiations (5/98)

5.0 OVERVIEW

This chapter concerns the more important procedures and documentation requirements which are
closest to and relate most directly to the time of the actual contract award. These are the final
steps in the long process leading to the selection decision, the negotiation of a contract, the
signing of the contract, and the notifications to unsuccessful offerors and the general public of
who the winner is.
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5.1 RESPONSIBILITY OF CONTRACTOR

REQUIREMENT
Paragraph 7.h. of FTA Circular 4220.1E states:

Awards to Responsible Contractors. Grantees shall make awards only to responsible
contractors possessing the ability to perform successfully under the terms and
conditions of a proposed procurement. Consideration shall be given to such matters as
contractor integrity, compliance with public policy, record of past performance, and
financial and technical resources.

Paragraph 7.i. of FTA Circular 4220.1E states:

Written Record of Procurement History. Grantees shall maintain records detailing the
history of a procurement. At a minimum, these records shall include: ...(3) reasons for
contractor selection or rejection.

DEFINITION

Responsible - If the lowest responsive bidder possesses, at the time of contract award, the ability
to perform successfully and a willingness to comply with the terms and conditions of a proposed
contract, the bidder is considered responsible.

DISCUSSION

Responsibility is a procurement issue determined after receipt of bids or proposals and
prior to the time of contract award. The contractor must be considered responsible to be
awarded a contract, regardless of the procurement method used to select that contractor
(sealed bidding, competitive proposal, or sole source). For example, suppose your
procurement procedures allow for award of a contract to a sole source, provided there is
sufficient justification. As it turns out, the sole source chosen has been debarred by the
Department of the Army. If Federal funds are involved, a contract cannot be awarded to
the sole source because the contractor is not considered responsible. £ Your analysis of the
factors involved in making a determination of responsibility involves a great deal of
subjectivity -- after all, you are grading a firm's "ability"* to do a job.

L If Federal funds are not involved check local and state laws to determine whether a contractor that has been
debarred by an agency of the Federal government may be considered "responsible."
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You may have a procurement where it is necessary to determine the responsibility of a
critical subcontractor in order for you to make a positive determination about the prime
contractor's responsibility. ¢ If that is necessary, you may use the same standards in
determining the responsibility of the subcontractor as you would in determining the
responsibility of the prime contractor.

5.1.1 General Standards of Responsibility

To be determined responsible, a prospective contractor must meet all of the following
requirements:

@ Financial resources adequate to perform the contract, or the ability to obtain them.

(b) Ability to meet the required delivery or performance schedule, taking into
consideration all existing commercial and governmental business commitments.

(© A satisfactory performance record;
(d) A satisfactory record of integrity and business ethics;

(e The necessary organization, experience, accounting, and operational controls, and
technical skills, or the ability to obtain them;

()] Compliance with applicable licensing and tax laws and regulations;

(9) The necessary production, construction, and technical equipment and facilities, or
the ability to obtain them;

(h) Compliance with Affirmative Action and Disadvantaged Business Program
requirements; and

(1 Other qualifications and eligibility criteria necessary to receive an award under
applicable laws and regulations.

5.1.2 Special Standards of Responsibility

You may have a particular procurement or class of procurements which, due to the complexity of
the products being acquired, require that prospective contractors meet special standards of
responsibility. These procurements will require that contractors have specialized expertise or

Z. Normally, the prime contractor is responsible for determining the responsibility of its subcontractors. However,
as indicated in FAR 9.104-4, it may be necessary for you as the procurement official to determine a prospective
subcontractor's responsibility such as when the prospective contract involves urgent requirements or substantial
subcontracting.
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facilities in order to perform the contract adequately. These special standards of responsibility
must be set forth in the solicitation. Failure to meet the special standards will disqualify a bidder
from consideration for award. An example of a Special Responsibility Standard would be the
Special Quality Assurance requirement concerning measuring and testing facilities and
manufacturing controls which must be met by prospective bus manufacturers. 2

5.1.3 Obtaining Information for Determination of Responsibility

Before making a determination of responsibility, you must possess or obtain information
sufficient to satisfy yourself that a prospective contractor meets the applicable standards and
requirements for responsibility set forth in this section. Appendix B.11 represents an example of
a "Responsibility Questionnaire™ used by a major transit authority to obtain information from
bidders which is necessary in order to make a determination of responsibility.

Sources of information available to your for your determinations could include:

€)) General Services Administration publication titled List of Parties Excluded from Federal
Procurement or Nonprocurement Programs;

(b) Records and experience data, including verifiable knowledge of your agency's personnel;

(©) Information supplied by the prospective contractor, including bid or proposal
information, questionnaire replies, financial data, information on production equipment,
and personnel information;

(d) Pre-award survey reports; and

(e) Other sources, such as publications, suppliers, subcontractors, and customers of the
prospective contractor, financial institutions, government agencies, and business and

trade associations.

5.1.4 Determination and Documentation

The FTA Circular 4220.1E Paragraph 7(i) requires grantees to maintain a written record of the
procurement history, including "reasons for contractor selection or rejection.” While the award
of a contract itself can in some instances (e.g. small purchases) be considered implicit
affirmation that a contractor has been determined to be responsible, where appropriate the
written record should state the specific basis for a responsibility determination.

% . American Public Transit Association (APTA) Standard Bus Procurement Guidelines, Section 1.1.4.3.1
Qualification Requirements (I11), January 1997.
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When an offer on which an award would otherwise be made is rejected because the prospective
contractor is found to be nonresponsible, the Contracting Officer should make, sign, and place in
the contract file a determination of nonresponsibility which states the basis for the determination.

Documents and reports supporting a determination of responsibility or nonresponsibility,
including any pre-award survey reports, should be included in the contract file.

Discussions with Offeror - In doing the research necessary to make a responsibility
determination, you are free to discuss with the bidder/offeror any concerns which you may have
regarding the bidder's/offeror's responsibility. You are free to discuss issues of "responsibility"
with the bidder, unlike issues regarding "responsiveness," which cannot be discussed with
bidders (See BPPM Section 4.4.4).

5.2 COST AND PRICE ANALYSIS

REQUIREMENT

Paragraph 10 of FTA Circular 4220.1E requires a cost or price analysis for every procurement
action:

Grantees must perform a cost or price analysis in connection with every procurement
action, including contract modifications. The method and degree of analysis is
dependent on the facts surrounding the particular procurement situation, but as a
starting point, grantees must make independent estimates before receiving bids or
proposals.

(a) Cost Analysis - A cost analysis must be performed when the offeror is
required to submit the elements (i.e., Labor Hours, Overhead, Materials, etc.) of
the estimated cost; e.g., under professional consulting and architectural and
engineering services contracts.

A cost analysis will be necessary whenever adequate price competition is lacking and
for sole source procurements, including contract modifications or change orders, unless
price reasonableness can be established on the basis of a catalogue or market price of a
commercial product sold in substantial quantities to the general public or on the basis
of prices set by law or regulation.

(b) Price Analysis - A price analysis may be used in all other instances to
determine the reasonableness of the proposed contract price.

(c) Profit - Grantees will negotiate profit as a separate element of the price for
each contract in which there is no price competition and in all cases where cost
analysis is performed.
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(d) Federal Cost Principles - Costs or prices based on estimated costs for
contracts under grants will be allowable only to the extent that costs incurred or
cost estimates included in negotiated prices are consistent with Federal cost
principles. Grantees may reference their own cost principles that comply with
applicable Federal cost principles.

DEFINITIONS

Cost Analysis - A cost analysis entails the review and evaluation of the separate cost elements
and the proposed profit of an offeror's cost or pricing data and the judgmental factors applied in
estimating the costs. A cost analysis is generally conducted to form an opinion on the degree to
which the proposed cost, including profit, represents what the performance of the contract should
cost, assuming reasonable economy and efficiency.

Price Analysis - A price analysis involves examining and evaluating a proposed price without
evaluating its separate cost and profit elements. Price analysis is based essentially on data that is
verifiable independently from the offeror's data.

Federal Cost Principles - It is important to understand that grant funds may only be used by the
grantee to pay for allowable costs when the contract is a cost-plus-fixed-fee contract or when a
fixed price contract is being negotiated on the basis of cost estimates submitted by the
contractor. The term allowable cost is defined in 48 CFR 31.201-2. (48 CFR 31 is Part 31 of the
Federal Acquisition Regulation (FAR). The common grant rule, found in 49 CFR 18.22 -
Allowable Costs, requires that the cost principles found in the FAR (48 CFR 31) be used to
determine allowable costs for commercial (“for-profit”) organizations. The FAR may be
accessed on the Internet. # Grantees may use their own cost principles if they are consistent with
the Federal cost principles. This requirement to use the FAR cost principles affects the
allowability of costs not only on cost-reimbursement contracts but also when evaluating and
negotiating cost elements in order to establish a price on a fixed-price contract. Thus, whenever
you do a cost analysis of an offeror's cost/price proposal you will need to use the Federal cost
principles (or principles consistent with them) to determine what costs are acceptable.

DISCUSSION

In general, the purpose of cost or price analysis is to ensure that you do not pay
unreasonably high prices. However, prices which are unreasonably low can also be
detrimental to your agency's program if they prove to be an indication that the offeror has
made a mistake or doesn't understand the work to be performed. It is important to do a
cost-realism analysis of cost proposals submitted for cost reimbursement contracts that are

* . Internet address for Code of Federal Regulations is: http://www.arnet.gov/far/
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to be competitively awarded in order to determine the realism of the various proposals and
not permit a “buy in” (an unrealistically low estimated contract cost and fee) that will
eventually result in a substantial cost overrun.

Before issuing a solicitation, develop an independent estimate of the proper price level for
the supplies or services to be purchased. The estimate can range from a simple budgetary
estimate to a complex estimate based on inspection of the product itself and review of such
items as drawings, specifications, and prior data (such as cost data from prior
procurements). The estimate can then assist in a determination of reasonableness or
unreasonableness of price and/or the estimated costs to do the job. If you will be
requesting a proposal with a breakdown of estimated costs, be sure to require a format for
the cost proposal that will allow you to compare the cost elements proposed with those that
were developed for your in-house estimate.

Best Practices

The Federal Acquisition Regulation (FAR), Subpart 15.404-1(a)(7) — Proposal Analysis
Techniques, references a five-volume set of Contract Pricing Reference Guides to guide pricing
and negotiation personnel. These guides are informational and not directive. They are available
via the Internet. ®

The National Transit Institute (NTI) at Rutgers University offers a course for FTA grantees titled
“Cost and Price Analysis and Contract Negotiation.” It is a four-day course offered free of
charge to FTA grantees but it is also open to the public for a fee. ® Part of the NTI course
manual material includes a Pricing Guide for FTA Grantees that is based in part on the Defense
Contract Audit Agency’s (DCAA) Pricing Manual. The Pricing Guide for FTA Grantees is now
available on line at http://www.fta.dot.gov/ftahelpline/Price_Guide.doc, and grantees are urged
to utilize this resource.

Price Analysis —

The accepted forms of price analysis techniques discussed in the Pricing Guide for FTA
Grantees are:

Adequate price competition;

Prices set by law or regulation;

Established catalog prices and market prices;
Comparison to previous purchases;

el NS

5. http://www.acq.osd.mil/dpap/contractpricing/index.htm

® . Contact NTI at (732) 932-1700 or online at www.ntionline.com


http://www.ftahelpline.com/Price_Guide.doc
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5. Comparison to a valid grantee independent estimate; and
6. Value analysis.

(1) Adequate price competition requires the following conditions:

e At least two responsible offerors respond to a solicitation.

e Each offeror must be able to satisfy the requirements of the solicitation.

e The offerors must independently contend for the contract that is to be awarded to the
responsive and responsible offeror submitting the lowest evaluated price.

e Each offeror must submit priced offers responsive to the expressed requirements of the
solicitation.

If the four conditions above are met, price competition is adequate unless:

e The solicitation was made under conditions that unreasonably deny one or more known
and qualified offerors an opportunity to compete.

e The low competitor has such an advantage over the competitors that it is practically
immune to the stimulus of competition.

e The lowest final price is not reasonable, and this finding can be supported by facts.

(2) Prices set by law or regulation are fair and reasonable. Grantees should acquire a copy of
the rate schedules set by the applicable law or regulation. Once these schedules are obtained,
verify that they apply to your situation and that you area being charged the correct price. For
utility contracts, this policy applies only to prices prescribed by an effective, independent
regulatory body.

(3) Established catalog prices require the following conditions:

Established catalog prices exist.

The items are commercial in nature.
They are sold in substantial quantities.
They are sold to the general public.

The idea behind catalog prices is that a commercial demand exists and suppliers have been
developed to meet that demand. You are trying to ensure that you are getting at least the
same price as other buyers in the market for these items. You need to be sure that the catalog
is not simply an internal pricing document. Request a copy of the document or at least the
page on which the price appears.

Established market prices are based on the same principle as catalog prices except there is no
catalog. A market price is a current price established in the usual or ordinary course of
business between buyers and sellers free to bargain. These prices must be verified by buyers
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and sellers who are independent of the offeror. If you do not know the names of other
commercial buyers and sellers, you may obtain this information from the offeror.

(4) Comparison to previous purchases —

Changes in quantity, quality, delivery schedules, the economy, and inclusion of non-
recurring costs such as design, capital equipment, etc. can cause price variations. Each
differing situation must be analyzed. Also ensure that the previous price was fair and
reasonable. This determination must be based upon a physical review of the documentation
contained in the previous files.

(5) Comparison to a valid grantee independent estimate —

Verify the facts, assumptions, and judgments used by your estimator. Have the estimator
give you the method and data used in developing the estimate. For example, did prices come
from current catalogs or industry standards? Be sure that you feel comfortable with the
estimate before relying on it as a basis for determining a price to be fair and reasonable.

(6) Value analysis requires you to look at the item and the function it performs so you can
determine its worth. The decision of price reasonableness remains with the contracting
officer; however, the requiring activity should always be consulted for their expertise, and
they should participate in making the decision.

Cost Analysis —

Cost analysis is the review and evaluation of the separate cost elements and profit in an offeror’s
or contractor’s proposal and the application of judgment to determine how well the proposed
costs represent what the cost of the contract should be, assuming reasonable economy and
efficiency.

Cost realism analysis is the process of independently reviewing and evaluating specific elements
of each offeror’s proposed cost estimate to determine whether the proposed cost elements are
realistic for the work to be performed; reflect a clear understanding of the requirements; and are
consistent with the unique methods of performance and materials described in the offeror’s
technical proposal. Cost realism analyses should be performed on competitively awarded cost-
reimbursement contracts to determine the probable cost of performance for each offeror. The
probable cost may differ from the proposed cost and should reflect the grantee’s best estimate of
the cost of any contract that is most likely to result from the offeror’s proposal. The probable
cost is determined by adjusting each offeror’s proposed cost to reflect any additions or reductions
in cost elements to realistic levels based on the results of the cost realism analysis. The probable
cost should be used for purposes of evaluation to determine the best value.
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Cost proposals and cost analysis are typically associated with negotiated procurements, including
modifications and change orders to existing contracts. In order to facilitate the evaluation of
contractor cost proposals, it is usually helpful to prescribe the format of the cost proposals in
your solicitation. This will ensure that all offerors submit proposals that can be easily compared
to one another on a cost element basis (if the procurement is competitive), and it will facilitate
your evaluation of proposals against the in-house estimate and for purposes of a cost realism
analysis.

A technical analysis of the proposed types and quantities of materials, labor, special tooling,
equipment, travel requirements, and other direct costs will usually be necessary. These analyses
will have to be performed by personnel specialized in engineering, science or other disciplines.
At a minimum, the technical analysis should examine the types and quantities of material
proposed and the need for the types and quantities of labor hours and the labor mix.

Advisory audit assistance is strongly recommended whenever the value of an offeror’s proposal
is significant and the costs of obtaining the audit assistance do not outweigh the potential
benefits. If the offeror has performed work for Federal agencies, there may very well be a
Federal audit agency, such as DCAA, that can be contacted by phone for the latest available
audit information regarding direct labor rates, indirect cost rates, and other pertinent costs. If
there are no Federal auditors, you should consider contacting the independent CPA firm that
audits and certified the contractor’s latest annual financial statements. Oftentimes these CPA
firms can provide audit assistance. If you do request an advisory pricing audit for the purpose of
conducting negotiations, be sure to inform the auditor that the FAR Part 31 cost principles must
be used to determine allowable costs. £ And also be sure to evaluate the proposed costs of any
subcontractor that has submitted cost data to the prime contractor.

Profit/Fee - To negotiate a fair and reasonable profit, consideration should be given to:

The complexity of the work to be performed,

The risk borne by the contractor,

The contractor's investment,

The amount of subcontracting,

The quality of its record of past performance, and

Industry profit rates in the surrounding geographical area for similar work.

Negotiation and Documentation —

Pre-negotiation Memorandum - Some form of pre-negotiation document should be prepared for
all negotiations. The extent of detail and the content will depend on the magnitude and

" FTA C4220.1E paragraph 10.d.
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complexity of the negotiation. There are a number of important reasons for grantees to make
use of a pre-negotiation memorandum:

1.

It will facilitate effective cost and/or price analysis. A lack of effective cost or price
analysis has been one of the most common problem areas uncovered by FTA
Procurement System Reviews (PSRs). 8

It will encourage negotiations with the offeror by revealing those areas where the
costs or price needs to be questioned and discussed with the offeror. Here again the
PSRs have shown that many grantees simply accept contractor proposals without
negotiations.

It will document the file with an explanation of the basis for the contract price and it
can be used to provide a history of the procurement. This failure to document how
the contract price was determined and to provide a history of the procurement is yet
another problem area disclosed by PSRs. 2

It will afford the grantee an excellent method of supervisory/management review and
approval of the contract negotiator’s strategy for the negotiations. This would
include the concurrence of the technical personnel (user office) in that strategy, which
is an important point if the negotiations are to be successful and all of the agency’s
goals are to be met.

A sample PM is included in the Pricing Guide for FTA Grantees and is reproduced below.
This PM can be tailored to meet any negotiation scenario that you might have, from large
competitive procurements to the negotiation of contract change orders or modifications.

arwE

PRE-NEGOTIATION MEMORANDUM (PM) FORMAT

Grantee Contracting Activity 2. Date
RFP/IFB or Contract Number

Modification Number

This acquisition is being accomplished by (check one)

Full and Open Competition
Other than Full and Open Competition

8

- FTA C4220.1E paragraph 10.

® - FTA C4220.1E paragraph 7.i.

10 APPENDIX C: Negotiation & Documentation.
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State reasons for other than full and open competition.

6. Contract Type
7. Offeror's (Name, Address)

8. Business Size and Type (Small, Large, DBE, WOB)
9. Offeror's Proposed Amount
10. Procurement Description (briefly describe the procurement)

11. Pricing Structure Prenegotiation Objective
Cost $
Fee/Profit(___ %) $
Total Price $

12. Delivery or Performance Period
13. Points of Contact for this Document (name and phone number)
a. Contracts
b. Technical

PART A INTRODUCTION

1. Inthis paragraph, describe the acquisition, including a brief history of the requirement, the
place of performance, and any other pertinent information. Questions to be answered
include: What is it? Why is it needed? What is it for? Quantity? If this is a contract
modification, what events or circumstances contributed to the needed change? State the
Grantee's estimated amount of the proposed acquisition.

2. In this paragraph, address the extent of competition under the acquisition. Is the acquisition
being accomplished under full and open competition? If other than full and open, include a
statement regarding sole source approval. Additionally, was the requirement publicized in
accordance with Grantee's procedures? (If not, cite the exception.) How many requests for
solicitations were received? How many offers were received?
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3. Inthis paragraph, include your planned negotiation schedule, and identification of the
Grantee's negotiating team members by name and position.

PART B SPECIAL FEATURES, REQUIREMENTS AND
PRENEGOTIATION COMPLIANCE

The following items should be addressed for all negotiated acquisitions:

1. The use of sealed bid procedures is not appropriate for this acquisition because

2. The prospective contractor(s) has/have been determined to be responsible technically and are
financially stable. Yes No
Major subcontractors (list their names) have been reviewed and found to be technically
responsible and are financially stable.

3. The prospective contractor(s) is/are not on the list of "Parties Excluded from Procurement
and Nonprocurement Programs."

(The following items should be included when applicable:)

4. Pre-contract cost in the amount of $ for the period were
approved by (name of individual).

5. Authority to enter into a letter contract was approved by (name of individual).

6. Are optional quantities being proposed and are they being evaluated as part of the award
decision?

7. The offeror has submitted "Cost or Pricing Data." Yes No

8. "Cost or Pricing Data" for major subcontract(s) has been submitted.
Yes No

9. Written waiver of the audit was granted by (name of individual).

1 FTA C4220.1E paragraph 9.i. (1).
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10. The offeror(s) has/have an adequate accounting system as determined by (hame of
individual). (Cost reimbursement contracts, fixed price with price redetermination, incentive
types and contracts containing progress payment provisions.)

11. EEO compliance has been requested or obtained. Yes No

12. In the event Grantee property is to be furnished to the offeror, has the Contracting Officer
determined that the contractor has an acceptable property control system? Grantee furnished

equipment estimated value $ consisting mainly of
. Grantee
furnished material estimated value $ consisting mainly of
13. Address any deviations, special clauses or conditions anticipated.
14. The offeror has has not submitted a subcontracting plan. Briefly discuss the

subcontracting plan if applicable.

PART C COST AND PROFIT/FEE ANALYSIS

In this Part C, compare, in summary, the offeror's proposal, the audit and/or other
recommendations, and the Grantee's Prenegotiation objective. For example:

Cost Element Offeror’s  Audit/Technical Prenegotiation ~ Numbered
Proposal Recommendation * Objective _Notes **

Direct Labor $ $ $ 1)

Labor Overhead $ $ $ 2
Direct Material $ $ $ ©)

Mat'l Overhead $ $ $ (2

Other Direct Costs  $ $ $ 4)
Subtotal $ $ $

G&A $ $ $ 2
Subtotal $ $ $

Profit/Fee $ $ $ (%)

Total $ $ $ (6)

The above is an example of the various cost elements that should be reviewed when analyzing a
proposal. These elements are not to be interpreted as all encompassing because the cost elements
of each offeror may be different.

*Audit/Technical Recommended:
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In general, an audit report will not include recommendations on direct labor hours or the
validity of material and other direct costs. The technical evaluation/analysis generally
will not include rate recommendations. Therefore, this column should be a combination
of your two reports (audit and technical). In cases where you have not obtained an audit,
you need only reflect the "Offeror's Proposal” and "Prenegotiation Objective" columns.
The technical evaluation results can be addressed in your discussions, and would
normally be used in the establishment of your objective.

For your information, "Technical Analysis" is defined as the examination and evaluation
by personnel having specialized knowledge, skills, experience, or capability in
engineering, science, or management of proposed quantities and kinds of materials, labor,
processes, special tooling, facilities, and associated factors which have been set forth in a
proposal. In order to determine and report on the need for the reasonableness of the
proposed resources assuming reasonable economy and efficiency, special knowledge is
required. Therefore, a technical evaluation that doesn't address individual elements of
cost (i.e., labor categories, labor hours, material, other direct costs, etc.), but merely states
that the proposal is acceptable, is not considered adequate.

**Numbered Notes:

1) Direct Labor
Compare, in detailed discussion, the proposal, the audit and/or technical
recommendations, and the prenegotiation objective direct labor categories, hours and
rates. For example:
Offeror's Audit/Technical Prenegotiation
Labor Category Proposal Recommendation Objective
Hours Rate Amt. Hours Rate Amt. Hours Rate Amt.
Engineer XX $ $ XX $ $ XX $ $
Programmer XX $ $ XX $ $ XX $ $
Clerical XX $ $ XX $ $ XX $ $
Total $ $ $

Offeror's Proposal

First subparagraph. Summarize the offeror's rationale for the proposed labor categories, hours
and rates. Questions you can consider are: Are the proposed labor rates the result of a negotiated
forward pricing rate agreement (FPRA)? Are they unaudited bidding rates that have been
approved at a corporate level? Are they current actual rates for specific employees or a
composite rate for personnel under each labor category? If the labor rates are developed on a
specific base rate, what escalation factor (if any), has the offeror applied to the base rate? Is that
a reasonable factor? Are the proposed labor categories and hours based upon the offeror's
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previous experience? What evidence of historically incurred hours has the offeror provided? Or,
is the proposal an engineering estimate of the projected labor and expertise to accomplish the
requirements of the acquisition? Do the proposed hours correspond to the performance period?

Audit/Technical Recommendation

Second subparagraph. Summarize the basis of the audit or other recommendations. How have
the recommended labor rates been developed? For instance, audit reports generally use the Data
Resources Indices in developing labor rate recommendations. This has been proven to be a
reliable escalation predictor for labor rates and material items. If you have an audit report, the
information for this subparagraph will be within the audit report. In the event you have not
obtained an audit, it is advisable to contact your state audit office and request current
rate/escalation recommendations. The recommendations of the technical evaluation should also
be addressed under this subparagraph. It is important that the evaluation includes complete and
factual support for any exceptions taken to proposed direct labor categories and hours.

Prenegotiation Objective

Third subparagraph. Discuss the Grantee's negotiation objective. What is it based upon? Did
you rely on the audit recommendations? Did you rely on the technical evaluation in
development of your objective labor categories and hours? An excellent resource for additional
considerations during analysis of a proposal is the Armed Services Pricing Manual, ASPM.
Additionally, the evaluation considerations in evaluating manufacturing labor versus engineering
labor differ greatly. In a manufacturing environment, other considerations may include
application of learning curve theory, efficiency factors, recurring versus non-recurring labor, etc.

It is your responsibility to establish a reasonable objective after considering and analyzing all of
the available data. Statements to the effect, " THE OFFEROR HAS PROPOSED THE SAME
RATES ON OTHER CONTRACTS," are not adequate without discussion of how price
reasonableness was determined under the other contracts.

2 Labor Overhead, Material Overhead, and G&A

Compare, in detailed discussion, the offeror's proposal, the audit and/or other recommendations,
and the Grantee's objective for labor overhead, material overhead, and G&A. For example:

Offeror's Audit/Technical Prenegotiation
Category Proposal Recommendation Objective

Rate Amt. Rate Amt. Rate Amt.
Labor Overhead X% $ X% $ X% $
Material Overhead x% $ X% $ x% $

G&A X% $ X% $ x% $
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Offeror's Proposal

First subparagraph. Describe how the offeror developed the proposed indirect rates. Does a
forward pricing rate agreement exist? If so, what is the period covered by the agreement? This
information should be provided by the offeror.

Audit/Other Recommendation

Second subparagraph. Explain what the audit's recommendations are based upon. This

may include exception taken to some cost elements within the overhead pool, such as fringe
benefits, unemployment taxes, rent, depreciation, etc. This information should be reflected in the
audit report. If you do not obtain an audit report, you can request current rate recommendations
and/or historical actual rates from your state audit office. Comparing the offeror's proposed rates
to the actual rates can provide a good measure on how accurate the offeror's proposed rates have
been.

Prenegotiation Objective

Third paragraph. Address how you developed the Grantee's prenegotiation objective, and upon
what information you relied. Are your objective rates based upon recommendations?
Occasionally, you may experience a situation where you haven't obtained an audit report, and
your state audit office has no information on a specific offeror. In such cases, it may be to your
advantage to request an audit of the offeror's rates. Absent this information, you will need to
evaluate the offeror's proposed rates in detail (i.e., cost elements included in the indirect pools)
for allowability and allocability. Comparing one offeror's rates with those of another offeror's is
not an acceptable method in any case. Also, comparing this year's proposed rates to last year's
rates is not a basis for establishing reasonableness of the currently proposed rate.

3) Direct Material

Provide a detailed breakdown and compare, in detailed discussions, the offeror's material
quantities and unit prices.

Offeror's Technical/Audit Prenegotiation

Material Proposal Recommendation Objective
Qty UP Amt Qty UP Amt Qty UP Amt

Pwr Sup xx $ 3 XX $ XX $
CM Chips xx $ $ XX % $ xx $ $
Wire xx $ 3 xx $ $ xx $ 8
Other xx $ 8 xx $ $ xx $ 8
Total $ $ $
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Offeror's Proposal

First subparagraph. Address the basis of the offeror's proposed direct material (engineering
estimate? based upon history? etc.) and costs associated with the material (catalog prices? oral
quotes? written quotes? historical prices escalated by $? competitive?, etc.) Will there be any
scrap, attrition or variance factors to consider? If applicable, has the offeror included an analysis
for large dollar items? Is the analysis meaningful?

Audit/Technical Recommendation

Second subparagraph. Address the audit/technical recommendations. Has the auditor/originator
taken exception to any of the proposed material items, quantities or associated prices? Have
exceptions been adequately supported?

Prenegotiation Objective

Third subparagraph. Support the Grantee's prenegotiation objective. If you have taken
exception to any material items and/or quantities, what information have you relied upon to
reach your conclusions? If you have taken exception to any pricing aspects of the offeror's
proposal, explain fully how you arrived at your objective. In cases where you have no audit
report, the importance of a thorough technical evaluation is increased. You must make a
determination of price reasonableness for the direct material items. When challenging a cost,
explain the basis for your position. "Appears too high," without rationale, is not sufficient.

4) Other Direct Costs (ODC)

Compare, in detail discussions, the offeror's proposal, the audit and/or technical
recommendation, and the prenegotiation objective for other direct costs. For example:

Offeror's Audit/Technical Prenegotiation
Cost Element Proposal Recommendation Objective
Computer Support ~ $
Freight $
Air Travel $
Per Diem $

$

$

Consultant
Total ODC

B H B HH
R e

Offeror's Proposal

First subparagraph. Summarize the offeror's rationale for proposing the various expenses. The
elements above are examples of the types of costs generally included as other direct costs
(ODC).



Best Practices Procurement Manual — Chapter 5 — Award of Contracts Page 19

Technical/Audit Recommendation

Second subparagraph. Summarize the audit and/or technical recommendations. Address all the
items included under this element. Any exceptions taken must be fully explained.

Prenegotiation Objective

Third paragraph. Provide an analysis of the items included under this cost element. For
instance, are the number of trips scheduled considered reasonable by audit or your technical
evaluation? Are the costs per trip reasonable?

You can check air travel rates with commercial airlines. How do the offeror's proposed costs
compare with previous history? Did the contractor apply an escalation factor? Is it reasonable?
In your analysis, you may need to show a lower level breakdown (i.e., a breakdown of the
number and location of proposed trips).

(5) Profit/Fee Analysis

Provide a summary that compares the offeror's proposal and the Grantee's prenegotiation
objective. For example:

Offeror's Prenegotiation
Proposal Obijective
Rate Amt Rate Amt
xx% $ Xx% $

Offeror's Proposal

First subparagraph. State the offeror's proposed profit/fee rate, that amount, and any other
information provided by the offeror to support the proposed rate.

Prenegotiation Objective

Second subparagraph. Address the Grantee's prenegotiation objective profit/fee rate, which
should be based upon application of your structured approach.

. Structured approaches for determining profit or fee prenegotiation objectives provide a
discipline for ensuring that all relevant factors are considered.

—  Grantees should use a structured approach for determining the profit or fee
objective in those acquisitions that require cost analysis; and

—  May prescribe specific exemptions for situations in which mandatory use of a
structured approach would be clearly inappropriate.
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Profit or fee prenegotiation objectives do not necessarily represent net income to contractors.
Rather, they represent that element of the potential total remuneration that contractors may
receive for contract performance over and above allowable costs. This potential remuneration
element and the Grantee's estimate of allowable costs to be incurred in contract performance
together equal the Grantee's total prenegotiation objective. Just as actual costs may vary from
estimated costs, the contractor's actual realized profit or fee may vary from negotiated profit or
fee, because of such factors as efficiency of performance, incurrence of costs the Grantee does
not recognize as allowable and contract type.

It is in the Grantee's interest to offer contractors opportunities for financial rewards
sufficient to (1) stimulate efficient contract performance, and (2) attract the best capabilities of
qualified large and small business concerns to Grantee contracts.

Both the Grantee and contractor should be concerned with profit as a motivator of
efficient and effective contract performance. Negotiations aimed merely at reducing prices by
reducing profit, without proper recognition of the function of the profit, are not in the Grantee's
interest.

PARTD TYPE OF CONTRACT CONTEMPLATED

Explain the type of contract contemplated and the rationale for selection.X If this prenegotiation
memorandum is being written for a modification to an existing contract, you must also address
the contract type.

PARTE MAJOR DIFFERENCES

Identify any anticipated problem areas, exceptions taken by the offeror(s) to the solicitation
terms and conditions, or major differences which may interfere with negotiations, and your
intended negotiation strategy.

PARTF NEGOTIATION APPROVAL SOUGHT
Give your specific recommendation similar to the following:

"Approval of this Pre-Negotiation Memorandum is recommended based upon the information set
forth herein and authority to negotiate and enter into a contract is requested. It is considered the
opinion of the negotiator that the Grantee's prenegotiation objectives are realistic and can be
achieved.”

12 FTA C4220.1E paragraph 7.i.(2).
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Prepared by: Date:

(Signature and Title)

Reviewed by: Date:

(Signature and Title)

Approved by: Date:
(Name and Title)
My Approval is: (check one) a. Unconditional

____b. Conditional (See attached exceptions.)
5.3 AWARD PROCEDURES
DISCUSSION
Contract awards generally follow one of two procedures:

Offer and Acceptance - When you are fully in agreement with all of the terms and
conditions of the offer and you desire to make an immediate contract award, you may wish
to use a simple offer and acceptance form as the awarding document. All that is required is
that you sign the "acceptance’ block on the form and issue it to the contractor. The form
may reference documents such as the Request For Proposal (RFP), which contain the terms
and conditions upon which the offer is based. For an example of an offer and acceptance
format see Appendix B.7. £ This approach may work well if there have been no changes to
the terms originally established in the RFP, but where there have been changes, either in
the offeror's proposed terms or resulting from negotiations, you may avoid confusion by
drafting a bilateral contract document which defines the final terms agreed upon.

Bilateral Contract - In many cases there will have been changes to the RFP terms or the
proposal terms during the course of discussions and negotiations with the offerors. In such
cases you may want to issue a preliminary notice of award notifying the successful offeror
that it has been selected for award and that an integrated bilateral contract document will
be forthcoming. This integrated contract would incorporate the final negotiated terms and
conditions, including price, specifications, warranty provisions, etc. Having the offeror
sign the contract with the final terms and conditions avoids the problem of confusion as to
what the final agreement actually was, which could happen if the offer and acceptance
format were used after revisions were discussed. Offerors should be advised not to start

3. APTA, Standard Bus Procurement Guidelines, January 1997, p. 30.
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work until a contract has been signed by both parties. Appendix B.8 contains the Federal
contract award form.

5.3.1 Public Announcements of Contract Awards

REQUIREMENT
Paragraph 14 of FTA Circular 4220.1E, Contract Award Announcement, states:

If a grantee announces contract awards with respect to any procurement for goods and
services (including construction services) having an aggregate value of $500,000 or
more, the grantee shall:

a. Specify the amount of Federal funds that will be used to finance the acquisition
in any announcement of the contract award for such goods and services; and

b. Express the said amount as a percentage of the total costs of the planned
acquisition.

DISCUSSION

Public Announcements - If your agency makes public announcements of its contract
awards, and the award has an aggregate value of $500,000 or more, you are required to
comply with the contract award announcement provision noted above. Public
announcements may include press releases, announcements in public meetings, Internet
postings and publicly released documents.

5.3.2 Debriefing of Offerors

DISCUSSION

Debriefing of unsuccessful offerors can be valuable to both the offerors and the procuring
agency. A debriefing can be helpful for a number of reasons:

e It communicates a sense of fairness and appreciation to offerors who have made
sizeable investments of time and resources in preparing bids or proposals for
your program.

e It may avoid a protest by convincing a disappointed offeror that your agency’s
decision was carefully made, factually well supported, and the best one for your
agency.
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e Of most importance, it can help offerors improve their future proposals, which is
a definite advantage to them and to your agency.

Best Practices

Time of Debriefing - Most agencies conduct their debriefings after contract award because they
feel that evaluation information communicated to an offeror prior to award could encourage a
protest or that it might result in an attempt by the unsuccessful offeror to resubmit an improved
proposal and delay the selection process. Typically, one of the items addressed in a debriefing is
the proposal’s strengths and weaknesses in the context of what the transit agency was looking
for; this information could be valuable to a competitor in negotiations. On the other hand, some
Federal agencies, such as NASA, have had considerable success in avoiding protests by using
pre-award debriefings. NASA feels that an in-depth, pre-award debriefing will work to
convince an unsuccessful offeror that the Agency chose the best proposal, thus discouraging a
protest. In addition, NASA would prefer to deal with a protest, if they are going to get one,
before award and not after award, when they would face the risk of having to terminate the
contract. Whatever policy your agency chooses to use needs to be carefully coordinated with
your written protest procedures, which are discussed in Section 11.1, Protests, of the BPPM. 4

Pre-award Debriefing — The timing of the debriefing relative to contract award will affect the
nature of the information you can provide to the offeror. If an offeror has been notified that it
has been excluded from the competitive range or otherwise excluded from the competition, and
the offeror requests a debriefing prior to award, you will have to decide whether to grant the
request or delay the debriefing until after contract award. If you decide to grant the request for a
pre-award debriefing, you must limit the information disclosed to that offeror’s proposal and not
disclose any information about the other offerors. To reveal information about other offerors
would compromise the integrity of the procurement. Information revealed to an offeror prior to
award must be limited to the following:

e The agency’s evaluation of the significant strengths and weaknesses of the offeror’s
proposal in accordance with the evaluation criteria;

e A summary of the reasons for eliminating the offeror from the competition;

o Reasonable responses to relevant questions about whether the evaluation procedures
contained in the solicitation and other regulations were followed in eliminating the
offeror from the competition.

Pre-award debriefings must not disclose the following:

e The number of offerors;

¥ _ The Federal debriefing procedures may be found in the FAR at subpart 15.505 and 15.506.
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e The identity of other offerors;
e The content or evaluation of other offerors’ proposals.
e The ranking of other offerors;

e Confidential business information of other offerors. See below — Disclosure of
Confidential Information.

Post-award Debriefing — Remember that the primary objective of the debriefing is to help the
offeror improve its chances of success on future proposals, and not to defend the agency's
selection decision. In light of this purpose, post-award debriefings may include, at the agency’s
discretion, the following information:

e The agency’s evaluation of the significant strengths and weaknesses or deficiencies in
the offeror’s proposal in accordance with the evaluation criteria;

e Past performance information on the debriefed offeror but not the names of
individuals providing reference information about an offeror’s past performance;

o The overall evaluated cost or price and technical ranking, if applicable, of the
successful offeror and the debriefed offeror. Evaluated cost or price would include
the agency’s estimated cost of correcting defects or weaknesses in the items or
services offered;

e A summary of the rationale for the selection decision;

o Reasonable responses to relevant questions about whether the evaluation procedures
contained in the solicitation and other regulations were followed.

Post-award debriefings should not include:

e Point-by-point comparisons of the debriefed offeror’s proposal with those of other
offerors;

o Specific numerical evaluation scores. This inevitably leads to having to explain the
basis for, and defend, the numbers. It will put the members of the agency’s

5 _ As arule, proposals should not be rejected on the basis of past performance information without allowing the
proposer an opportunity to respond to unfavorable references (from inside or outside the agency). To do so would
almost certainly be grounds for protest.
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evaluation team “on trial” for their scores, and will make no positive contribution to
the objectives of the debriefing. It may well contribute to a protest;

e Confidential business information. See below — Disclosure of Confidential
Information.

Method of Debriefing - Debriefings may be done orally or in writing. If the debriefing is done
orally, the contracting officer should conduct the debriefing and control what is being divulged.
18 1 the reasons for rejection are highly technical, a subject matter expert may participate on a
limited and controlled basis. The more people present, the more difficult to control the flow of
information. Disclosure of the identity of evaluators can lead to personal friction and allegations
of bias.

Disclosure of Confidential Information - Grantees should consult their individual state laws
regarding the disclosure of proprietary information from competitors' proposals. Such
information would include:

e Trade secrets;
e Confidential manufacturing processes and techniques;

e Financial or business information that is confidential, such as cost information, profit,
overhead rates, etc.

It is suggested that a disclaimer be used in the solicitation to state that information will not be
disclosed without prior notice to the offeror and an opportunity (e.g., 10 days) to obtain court
protection from disclosure.

In conclusion, the information communicated to the offeror must be of value to the offeror. The
information must enable the offeror to understand why its proposal was not selected. This type
of discussion may require some general comparison of the offeror's proposal with the winning
proposal in order to communicate the basis on which the selection decision was made, and to
meaningfully communicate the weaknesses in the offeror's proposal.

5.4 DOCUMENTATION OF PROCUREMENT ACTIONS

REQUIREMENT

Paragraph 7.i. of FTA Circular 4220.1E requires a written record of the procurement history:

16 _ If an oral debriefing is conducted, it might be advisable to create a transcript to memorialize what was discussed
in the debriefing in the event there is a protest.
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Grantees shall maintain records detailing the history of a procurement. At a minimum,
these records shall include:

(1) the rationale for the method of procurement,

(2) selection of contract type,

(3) reasons for contractor selection or rejection, and
(4) the basis for the contract price.

DISCUSSION

Section 2.4.1, File Documentation, contains a listing of the various types of contract file
documentation which are typically required to document the history of a procurement.
Section 9.1, Documentation of Contract Administration, contains guidance for documenting
contract administration activity.

The purpose of this section is to discuss the documentation requirements which are closest
to and relate most directly to the award of the contract. It might be helpful to note that
documentation of contract decisions and actions is a perennial problem reported with
regularity by review teams doing Procurement System Reviews for FTA's grantee
community. These documentation problems are in the very areas of FTA's highest priority
concerns, as expressed in Circular 4220.1E, and some are concerned with documentation
related to contract awards. The most commonly noticed problems include:

¢ No independent cost analysis prior to solicitation,

e No cost or price analysis of contractors' proposals,

e No documented rationale for the selected contract type,

¢ No documentation for the contractor selection decision,

¢ No documentation describing how the price was determined/negotiated.

5.4.1 Sealed Bid Procurements

5.4.1.1 Abstract of Bids
Best Practices

At the time of bid opening there should be a public reading of the bids and a recording of them,
usually referred to as an Abstract of Bids. An example of an abstract is in Appendix B.4 which
contains the GSA Forms 1409/1410, Abstract of Offers, used in Federal procurements for the
recording of bids. Abstracts of bids should be available for public inspection.
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5.4.1.2 Documentation of Award Decision

Best Practices

A written record of the award decision needs to be made. The elements of the award decision
which need to be documented are:

e A tabulation and evaluation of bids. This will include a determination that the low bid is
fully responsive to the IFB. Responsiveness is discussed in Section 4.4.4, Responsive
Bidder. When there are lower bids than the bid being accepted for award, the award
decision document must give the reasons for rejecting the lower bids. When there are
equal low bids, the documentation must describe how the tie was broken.

e A determination that the low bidder is responsible. Responsibility is discussed in Section
5.1, Responsibility of Contractor.

e A determination of the reasonableness of the price. Section 5.2, Cost and Price Analysis,
discusses the FTA Circular requirement that every procurement action must include a
cost or price analysis to determine the reasonableness of the proposed contract price. The
starting point for this cost or price analysis should be the independent cost estimate.
Significant differences between the independent cost estimate and the low bid need to be
discussed.

5.4.2 Negotiated Procurements

5.4.2.1 File Documentation of Selection Decision

Best Practices

Having considered all of the available proposal evaluation data, the selection official must
document the basis for the decision to select that offeror "whose proposal is most advantageous
to the grantee's program with price and other factors considered.”  The contract file
documentation should include the following:

o Determination of Competitive Range (See Section 4.5.3, Competitive Range). The
Competitive Range Determination identifies those proposals that had a reasonable
chance of being selected for award, given their relative technical strengths and
weaknesses, and their relative prices.

Y7 FTA Circular 4220.1E Paragraph 9.d.(4).
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e The Technical Evaluation (See Section 4.5.2, Evaluation of Proposals and Appendix
B.1). The technical evaluation information indicates the relative strengths and
weaknesses of the proposals, together with the technical risks (if any) of the various
approaches.

e A Cost/Price Analysis (See Section 5.2, Cost and Price Analysis). In all instances,
the contract file must reflect evidence of a cost or price analysis. You may wish to
prepare a separate Cost/Price Analysis memorandum analyzing the costs or prices
proposed against: (a) the independent cost estimate prepared prior to solicitation, (b)
specific company information in the proposals, such as the particular technical
approach being offered, and (c) any other pertinent information such as a technical
evaluation of the cost proposal, an advisory audit of the offeror's cost proposal, or a
comparison of prices offered with prior procurements.

o If the contract being awarded is a cost-reimbursement type, the Cost/Price Analysis
needs to address the realism of the various cost elements proposed, and where the
costs are unrealistically low, an adjustment should be made to reflect what the agency
believes the effort will actually cost given that offeror's specific technical approach as
well as its direct and indirect cost rates. This cost realism assessment must be
carefully considered when determining which offeror's proposal represents the best
value for the procuring agency. All too often contractors are unrealistically optimistic
in estimating costs in competitive cost-type situations (known as "buying in"). The
result is that the lowest proposed/estimated cost is not necessarily the most
advantageous choice for the procuring agency.

o Determination of Selected Contractor's Responsibility (See Section 5.1,
Responsibility of Contractor). Documentation regarding the selected contractor's
responsibility should be included in the file.

5.4.2.2 Pre-Negotiation Plan

Best Practices

Many procuring agencies have adopted a requirement for written Pre-Negotiation Plans prior to
conducting negotiations with offerors in negotiated procurement situations. The advantages of
using this kind of document are numerous. First, it requires a reasoned analysis of the offeror's
price, leading to the establishment of a negotiation objective which is acceptable to all
organizational elements of the agency. Second, it allows you to develop a range of price
objectives which is acceptable to your agency management, so that negotiations can be
concluded if the price can be negotiated within the range established in the Pre-Negotiation Plan.
A Plan also brings together the various interested parties of the agency in the development and
approval of a unified negotiation position, so that internal agency differences of opinion can be
resolved before negotiations begin, producing negotiation objectives that everyone can support.
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An example of a grantee Pre-Negotiation Plan can be found in Appendix B.6. 2 Several features
of this Plan are worth noting:

e The independent grantee cost estimate was used in the price analysis of the contractor's
proposal.

e An advisory audit of the contractor's cost proposal was performed and the results were
used to develop the prenegotiation position. Major subcontractors were also evaluated.

e The technical program office and the contracts office met to jointly develop a negotiation
position that was acceptable to both. (Note: some organizations find it helpful to
develop their negotiation objectives as a range of prices, to include both a target price
objective and a maximum price which will not be exceeded in negotiations without
further approvals by agency management. This approach allows the negotiation team a
degree of flexibility which is usually needed because contractors often bring information
to neg?giations which agency personnel did not have when they prepared their negotiation
plan.) =

e Agency management officials reviewed the pre-negotiation strategy and approved the
position adopted, thus precluding any after-the-fact "second guessing” during the contract
review process.

5.4.2.3 Memorandum of Negotiations

Best Practices

It is essential that every contract award be documented with a Memorandum of Negotiations. An
example of a Memorandum of Negotiations is in Appendix B.9. 2 This memorandum must
describe the most important aspects of the procurement history, which at minimum would
include the following information:

e A statement of the purpose of the procurement.
e A history of the procurement, including references to important documents with their

dates and identifying numbers. These would include: advertisements of the
procurement, RFP, technical evaluation of proposals, etc.

18 Metropolitan Transit Authority, Houston, TX. Procurement Manual, Exhibit 9, dated August 1, 1994.
19 _BART Procurement Manual, Rev. 4, dated July 20, 1994, p. 297, "Price Positions."

20 MTA, Houston, TX, Procurement Manual, Exhibit 10, dated August 1, 1994.
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e The names and positions of each person who participated in the negotiations.

¢ An explanation of how the final price was negotiated. This explanation needs to
reference the Pre-Negotiation Plan price objective (if a Plan was developed), the
independent cost estimate (which should always be developed), and any advisory audits
that may have been conducted. See Appendix B-12 (Negotiation Memorandum Sample
Format) for an illustration.

e Adiscussion of important contract terms and conditions, such as insurance requirements,
DBE participation, Buy America provisions, etc.
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Chapter 6

6 - Procurement Object Types: Special Considerations

6.1 Construction (10/98)

6.1.1 The Traditional Construction Process - Design/Bid/Build (10/98)
6.1.2 Construction Management ("CM") (10/98)

6.1.3 "Fast Tracking"-- Phased Design, Award and Construction (10/98)
6.1.4 "Turnkey" -- Design/Build Contracting (10/98)

6.1.5 Value Engineering (6/03)

6.1.6 Facilities Maintenance -- Job Order Contracts (10/98)

6.1.7 Partnering (4/05)

6.18 Competitive Proposals vs. Sealed Bids (10/98)

6.1.9 Incentives to Reduce Project Completion Time (10/98)

6.1.10 Special Contract Provisions (10/98)

6.2 Equipment and Supplies (2/00)

6.2.1 Lease/Maintain (2/00)

6.2.1.1 Lease/Maintenance of Vehicles (2/00)
6.2.1.2 Lease of Heavy Equipment with Operators (2/00)

6.3 Rolling Stock (10/98)
6.3.1 Buses (10/98)

6.3.1.1 Competitive Proposals vs. Sealed Bids (10/98)
6.3.1.2 APTA Standard Bus Procurement Guidelines (10/98)

6.3.2 Rail Cars (10/98)
6.3.3 Joint Procurements of Rolling Stock and “Piggybacking” (6/03)
6.3.4 Pre-Award and Post-Delivery Reviews for Buy America Act

Compliance (10/00)
6.3.5 Warranties (6/03)

6.4 Professional Services (5/96)

6.5 Architect-Engineering Services (3/04)
6.6 Insurance (11/03)

6.7 Artwork (6/03)
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6.1 CONSTRUCTION

Construction contracting presents a unique set of problems for the procurement specialist, and
this section of the BPPM will attempt to identify some of these issues. A number of factors tend
to make construction contracting an area where problems abound. The first is the uniqueness of
the projects themselves; i.e., they are usually performed with drawings and specifications which
are developed for the first, and only time, for that project. Because the documents are one of a
kind, there has been no prior experience which would have identified errors and clarified
ambiguities. Another factor is the highly competitive nature of the bidding process, producing
prices which have no leeway for solving design problems which arise during performance of the
contract or for accommodating changes. Add to these factors the legal complexities arising from
Federal, State and local statutes, regulations and codes, and the process becomes one unlike any
other in the procurement field.

There is a high degree of specialization in the construction industry among firms. The major
areas being excavation and foundations, masonry, steel work, roofing, plumbing, electrical, and
heating and air conditioning. Given this degree of specialization, the role of the general
contractor is to manage other specialty contractors, scheduling and coordinating their work. In
this role general contractors assume a high degree of risk when they bid firm- fixed prices, thus
guaranteeing performance for the bid price. It should also be noted that a number of States
require that the various trades be bid as separate primes, which adds to the complexity of project
management and contracting; e.g., who controls the various contractors? If the general trades
contractor is given this responsibility, how will it be compensated and what enforcement
authority does it have against the other primes?

Another party in this process is the surety, who issues a bond assuring performance of the
contract, including the payment of suppliers and mechanics in accordance with the terms of their
contracts with the construction contractor.

A number of different construction contracting strategies are discussed below. Some of the
material presented has been excerpted from the American Bar Association (ABA) Model
Procurement Code, Chapter 5, which grantees are encouraged to read. Grantees are also
encouraged to obtain the FTA construction management manual entitled Project and
Construction Management Guidelines 1996 Update.t These Guidelines were developed by FTA
"to assist local Transit agencies in developing management structures and work programs to
effectively plan and implement the various phases of FTA-funded transit capital improvement
projects." The Guidelines contain useful procurement information and guidance related to
construction projects.

1. This document may be obtained from FTA, Office of Program Management, Engineering and Management
Division, TPM-42, at (202) 366-2440.
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6.1.1 The Traditional Construction Process - Design/Bid/Build

It has been traditional in the construction industry to employ an architect/engineer (A/E) to
complete a detailed design of the entire project before soliciting bids from construction
contractors. This traditional approach is known as sequential design and construction. This
sequential design/construction approach requires that a detailed design package of the entire
project be complete before bids are solicited from construction contractors. Following award of
the construction contract, the A/E is often retained by the owner for the construction phase, and
acts as the owner's agent, to inspect the construction work to ensure that the structures are built
according to the designs and specifications.

Advantages - A major advantage of the sequential design and construction approach is that
complex or one- of- a- kind projects can be thoroughly planned and thought through before
construction begins. The traditional approach thus produces, in the design phase of the project,
the most accurate estimate of final project costs, and this is an advantage of the traditional
technique. If problems are encountered with design aspects for the latter stages of the project, the
earlier design features or phases can be modified before any construction work has been done,
thus avoiding construction contractor claims and delays. Another advantage is that the Agency is
given a fixed price for completion of the entire project before construction begins. There may
also be advantages in obtaining the necessary financing and project approvals. Overall
management of the project should also be simplified by this approach.

Disadvantages - Sequential design and construction requires a longer time to complete the
project than phased design and construction (“fast tracking™). And since time pressures are
often the most intense issues confronting the Agency, the sequential method may not be feasible.
Alternative contracting approaches have arisen to shorten the project completion time. These
include phased design and construction (*'fast tracking"), which often involves the use of a
construction manager, and turnkey (design-build) contracting.

6.1.2 Construction Management

In recent years a construction technique known as construction management has come into
practice. In this scheme the owner employs a construction manager who acts as the owner's
agent during the design phase and as overseer during the construction phase. During the design
phase the construction manager works closely with the A/E, monitoring the A/E's efforts to
ensure that the design will be within the owner's budget, will accomplish the owner's purposes,
etc. One of the critical tasks a CM can perform during the design phase is a constructability
review, ensuring that the design can actually be built. 2 The specific role of construction
managers in this phase will vary greatly from project to project. Their duties may include cost

2 . see Project and Construction Management Guidelines 1996 Update, Section 3.2.2 Configuration,

Constructability Reviews.
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estimating, cost evaluating, project scheduling, review or preparation of contract documents,
receiving bids, and advising the owner of bidder qualifications and the acceptability of bids.

Multiple prime contractors - During the construction phase, the construction management role
can also take a variety of forms. Under one scheme the construction manager will coordinate
the work of the various specialty contractors, who contract directly with the owner as multiple
prime contractors. The specialty contractors, who would normally have been subcontractors to
a general contractor in the traditional construction arrangement, now contract directly with the
owner, and the coordination normally done by the general contractor is performed by the
construction manager. The construction manager may also assist the A/E with inspections of
the work. In this scheme the construction manager has no financial liability for successful
completion of the work--there is no contract with the owner to complete the project for a contract
price.

Advantages - The construction manager will bring construction expertise to the project team at
an early design stage of the project, enabling design decisions to be made with an appreciation of
their impact on construction. A construction manager may be indispensable if the Agency lacks
the personnel resources to adequately and aggressively manage the project. Phased design and
construction may be used much more easily because the construction manager can perform the
vital functions of coordinating the work of the A/E contractor and the specialty construction
contractors.

Disadvantages - The construction manager's fee will add to the overall cost of the project, and
the cost of employing an independent construction manager may not be feasible on smaller
construction projects.

Contract provisions - It is critical that the construction manager's contract clearly define the
authority and the duties of the construction manager with respect to the other contractors on the
project; e.g., how much authority does the construction manager have over the work of the A/E
and the specialty construction contractors? If the construction manager fails to properly
coordinate the work of the specialty construction contractors, will the construction contractor or
the Agency be liable? It will also be necessary to define the CM's authority in the design and
construction contracts, so that these contractors will know the degree to which they are to accept
direction from the CM.

6.1.3 ""Fast Tracking'' -- Phased Design, Award and Construction

Fast tracking is a procedure designed to shorten the overall time for project completion by
phasing the design and construction activities so that they can be performed together. In this
scheme each phase of the project is placed under contract once the design for that phase is
completed. Unlike the traditional approach, where the entire project is first designed and then
contracted for with one construction contract, the fast track scheme will complete the design
work in phases, and then award construction contracts for the various subsystems or phases once
the design for that phase is finished. Thus there will be a number of specialty construction
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contracts awarded by the owner, and a construction manager will normally, though not
necessarily, be retained to assist in packaging the various specialty contracts and to manage the
work of these specialty contractors. This work of defining and managing the specialty contracts
can also be done by in-house project management or by the A/E.

Advantages - Phased design and construction can reduce the overall completion time of the
project. It can also allow the Agency to reduce the scope of the later phases if the cost of the
earlier phases exceed the budget. It also allows the Agency greater flexibility in the timing of the
construction contract awards, thus taking advantage of market conditions, or managing the
available funding.

Disadvantages - There is a risk inherent in phased design and construction because portions of
the project are begun before the later portions are designed. If major changes occur in the later
phases, they may cause costly changes in the earlier work and delays to the specialty contractors.
These are risks which will be borne by the Agency.

6.1.4 Turnkey or Design/Build Contracting

This contracting technique has seen increasing use in recent years. Between 1987 and 1992 there
was a 300 percent increase in design-build projects, which indicates a growing importance of
turnkey projects in the construction industry. According to statistics provided by the
Engineering News Record, by 1995, 30 percent of all non-residential construction was using the
turnkey method. The growing importance of turnkey methods was attributed to its benefits in
saving time and costs with no reduction of quality relative to conventional project approaches. It
must be noted, however, that not all States permit design-build contracting by State agencies.

In this scheme, a transit agency contracts with a single private entity, the turnkey contractor, for
the design, construction and delivery of a complete and operational project. In some instances,
the contractor is required to operate and maintain the system for a defined period of time. The
private contractor is typically a consortium of private companies offering engineering and
design, construction, manufacture of vehicles, finance and related support services. The
developer-contractor will be selected competitively based on "performance-type" (non-detailed)
specifications which describe the owner's objectives and requirements. Developers will submit
proposed designs with their competitive proposals, and owners must select between competing
design approaches and prices.

It should be noted that one of the drawbacks of design-build is that the owner does not have an
independent source (the A/E in traditional construction) overseeing design implementation and
verifying conformance with the drawings and specifications.

Workshop on International Transit Turnkey and Joint Development - The Transportation
Research Board has published a very informative Research Circular entitled Proceedings of the
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Workshop on International Transit Turnkey and Joint Development. 2 This Workshop was held
on October 15-19, 1996 and its purpose was " to explore current international experience in the
development of turnkey transit projects, to discuss effective turnkey practices, and to identify
those aspects that warrant further consideration.” The Research Circular summarizes each of the
presentations made at the workshop, and presents the "lessons learned™ by those organizations
using various turnkey approaches. The names of the presenters and their organizations are also
given, which provides a reference tool for contacting others who are involved with turnkey
projects. Grantees are encouraged to obtain this Transportation Research Circular--it is a
valuable source of information. Some of the more important observations made at the Workshop
include the following:

. The Federal government and most States, but not all, allow turnkey for some
agencies and/or projects. In fact, the recently enacted Federal statute--
Transportation Equity Act For The 21st Century (TEA-21)--permits grantees to
use turnkey contracting to design and build a mass transportation system or an
operable segment of a mass transportation system. Some States have recently
expanded their regulations to permit design-build contracts, and this trend is likely
to continue. Many of the current transit turnkey projects had to enact legislation
or receive waivers to permit the turnkey process.

. A negotiated procurement process is strongly recommended for selection of a
turnkey contractor. Discussions between the owner and offerors facilitates a true
"meeting of the minds"; allows crafting of tailored solutions for contractor
concerns; and achieves the optimum balance of risk and price. Negotiations can
lead to optimum decisions. If a negotiated procurement cannot be done, then a
two-step bidding process is recommended as the next best approach. Some States
which allow design-build contracting require a bid process rather than a
negotiated procurement.

o Industry input on documents should be sought prior to solicitation.

. Agencies should develop and follow a detailed selection procedure that includes a
multi-disciplined and knowledgeable evaluation committee.

. Design-build requires a new generation of contract documents that incorporate the
needs of three distinct elements: design, construction and operation. Melding the
required pricing and procedures into one contract is a complex endeavor.

5. Transportation Research Circular Number 483, March 1998. Transportation Research Board, National Research
Council, National Academy of Sciences, 2101 Constitution Avenue, N.W., Washington, D.C. 20418.
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o Typical post-award concerns with design-build contracts include the interpretation
of commercial terms and the pricing of changes (including the obtaining of
adequate cost data to support change orders). Specific recommendations include:
requirements for contractor job-cost systems; pricing change orders based on the
job-cost system; and detailed audit provisions.

. The turnkey approach may result in lower capital costs and fewer change orders
and contract difficulties.

. The turnkey approach may have an adverse impact on small and medium-sized
firms, including DBE firms. Agencies may want to consider using incentive
clauses in their solicitations to encourage DBE participation, as well as requiring
offerors to identify small and minority owned businesses in their proposals during
the prequalification/RFP stages of the procurement. It was reported that BART
had been very successful with this prequalification requirement in the San
Francisco Airport Extension turnkey demonstration project.*

. Environmental approvals, intergovernmental coordination, and finance should be
in place prior to the turnkey procurement. It is critically important that project
participants develop a teaming perspective. A formal partnering agreement with
the contractor team and tangential agencies has been used with success. See
Section 6.1.7 Partnering.

6.1.5 Value Engineering

REQUIREMENT

FTA Circular 4220.1E, Section 7(g) encourages the use of value engineering clauses in
construction contracts:

g. Use of Value Engineering in Construction Contracts. Grantees are encouraged to use
value engineering clauses in contracts for construction projects. FTA cannot approve a
New Starts grant application for final design funding or a full funding grant agreement
until value engineering is complete (see Circular 5010).

DISCUSSION

FTA Circular 4220.1E does not require value engineering clauses but it does encourage
them in construction contracts. Value engineering is a procedure designed to incentivize
contractors to submit change proposals which reduce the cost of contract performance

* _ Contact Department Manager-Procurement, BART at (510) 464-6380.
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by promising the contractor a share of the savings. Contractors can often find less
expensive ways to perform their contracts than the methods prescribed in their contract
specifications. They will be reluctant, however, to propose changes which will reduce their
contract price and have the effect of reducing their profit on the contract. Value
engineering is a technique designed to overcome this disincentive by offering them a share
of the savings resulting from their change proposals.

It is important to note that some contractual arrangements (e.g., design-build contracts)
may inherently include value engineering concepts and principles. Where this is the case,
FTA does not require separate value engineering proposals, change orders, or other
processes. From a procurement view, the concept of value engineering is more important
than the form it takes.

The Federal Government uses value engineering clauses in contracts for supplies, services,
construction and architect/engineer services. Part 48 of the FAR is dedicated to the subject
of value engineering. The prescribed clause for Federal construction contracts may be
found at FAR 52.248-3 Value Engineering-Construction. While this clause is not required
for grantee third-party contracts, it may prove useful as a guide as to how to structure a
value engineering clause.

FTA’s Project and Construction Management Guidelines 1996 Update, Section 4.2.3 Value
Engineering and Peer Review, presents a discussion of the value engineering process during
the design phase of the project.2

Best Practices

Value engineering clauses in use by Transit Agencies tend to limit the type of savings which the
Agency will share with the Contractor to those expected on the contract being performed. These
are commonly known as "instant savings." The Contractor would not share in "collateral
savings" or "future savings" resulting from his change proposal. "Collateral savings" are those
savings anticipated by the Agency outside the contract, such as operations, maintenance,
logistical support, etc. "Future savings" would be those resulting from the Contractor's value
engineering proposals on future contracts for the same deliverable items. The typical share ratio
is 50 percent for the Agency and 50 percent for the Contractor of any "net savings" resulting
from the Contractor's change proposal. "Net savings" are defined as "gross savings" less the
Contractor's costs for developing and implementing the proposal as well as any Agency costs
resulting from the change, such as review, implementation, inspection, etc. Estimated "gross
savings" would include the Contractor's labor, material, equipment, overhead, profit and bond.
At the conclusion of negotiations for the change proposal, a contract modification is issued
reducing the contract price by the Agency's share.

5. See note 1.
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An important feature of all value engineering clauses is that the Agency's decision to accept or
reject the contractor's proposal is final and conclusive, and not subject to appeal.

Another important feature of the usual Agency clauses is that the Contractor's value engineering
change proposal (VECP) must not "impair any essential function or characteristic of the Work,
such as safety, service life, reliability, economy of operation, ease of maintenance, and necessary
standardization of features." ¢ Another Agency's clause reads that the Contractor's VECP “shall
not alter any item's characteristics such as functionality, service life, reliability, economy of
operation, ease of maintenance, and necessary standardized features and appearance." *

6.1.6 Facilities Maintenance -- Job Order Contracts

The Metropolitan Atlanta Rapid Transit Authority (MARTA) has made use of a very cost-
effective procurement approach known as Job Order Contracting (JOC) for its facilities
maintenance requirements. These requirements would include the repair, alteration,
modernization, maintenance and rehabilitation of buildings, structures, or other real property.
The JOC is a competitively bid, firm fixed price indefinite quantity contract, against which
MARTA issues Work Orders as specific needs arise.

The unusual feature of the JOC is that the Invitation For Bid (IFB) includes all of the
conceivable line items of work, with specifications/definitions for each line item, and unit prices
for each item. These specifications and line item prices were developed by MARTA with the
assistance of a consulting engineering firm. The line item unit prices were furnished to
prospective bidders in a "Unit Price Book," which was developed by the consultant. The Unit
Price Book has over 90,000 items which detail specific repair and construction tasks and
specifications. The Book covers a wide range of areas such as concrete, air distribution,
plumbing, electrical, and hazardous and toxic waste. The Unit Price Book is work-segment
based. Each job is detailed and broken down by task. The prices are based on the use of
experienced labor and high quality materials. The Book also incorporates prevailing market area
cost data and wages.

When bids are solicited, the objective is to obtain bids on "adjustment factors." No specific
projects are bid. Award is based on the lowest proposed adjustment factor. The two price
adjustment factors are for normal and overtime work. These two adjustment factors are applied
to all items in the Unit Price Book. Adjustment factors are required to be bid to four decimal
places. The best way for a bidder to develop its adjustment factor is to price out several types of

6. Metropolitan Atlanta Rapid Transit Authority (MARTA), General Conditions-1988, Clause 49 Value

Engineering Proposals. To discuss MARTA's approach, contact Mr. Wayner Crowder, Director of Contracts and
Procurement, at (404) 848-5587.

" _ San Francisco Bay Area Rapid Transit District (BART), General Conditions for Construction Contracts,
February 1, 1998, Clause GC4.8.1 Application of VECP. To discuss BART’s approach, contact Department
Manager - Procurement, at (510) 464-6380.
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projects and take an average. For example, if the price book states that the cost to replace a
window is $100, and a prospective bidder develops an estimate of $75, then the bidder's
adjustment factor is .7500. Likewise, if the bidder estimates a price of $110 to replace the
window, then the bidder's adjustment factor would be 1.1000. On the most recent award, the
winning low bid offered an "adjustment factor" of 0.7700.

Following award of the JOC, the process for issuing Work Orders would be as follows:

) A meeting is held with the contractor to discuss the scope of the work to be done.

) A Work Order Proposal is then requested from the Contractor. The Contractor's
price is computed by:

°  Selecting various pre-priced construction tasks from the Unit Price Book.

°  Multiplying the pre-established prices from the Unit Price Book by quantities
and then by the Contractor's adjustment factor.

. The Contractor's proposal is compared to an independent Authority estimate.

) If the price is reasonable, a Work Order is issued.

o If the price is not reasonable, the job is solicited under normal procurement
procedures.

The JOC process offers the opportunity to save significant time and administrative effort because
there is only one competitive bid process, and that is when the adjustment factors are solicited.
Thereafter, individual jobs do not have to be competed, so there is no lengthy advertising or
solicitation time, or complex solicitation documents to prepare, approve and issue. The JOC can
be a multi-year contract, thereby reducing the number of times the program must be competed.
MARTA's contract is for one base year plus two one-year options, and its value is approximately
$9 million.

6.1.7 Partnering

Partnering is a concept/technique designed to foster a team building, or "partnering" frame of
mind toward the accomplishment of the construction project. Partnering was originally
developed by the Army Corp of Engineers for use on major construction projects with large
project staffs on the work site and where effective communications are essential. The parties
involved in the performance of the project, including the Agency, the A-E firm, the prime
Contractor, and all subcontractors would meet together on a regular basis (at least monthly) to
establish and maintain open lines of communication, with the goal of ensuring relationships of
trust and cooperation.

The partnering process usually employs a professional Facilitator who conducts the sessions so
as to promote trust and reach mutual agreements on how the project is to proceed. The
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Facilitator’s fee and associated costs are paid for by the Contractor who is in turn reimbursed by
the owner (50%) from a line item in the contract Price Schedule. The partnering process does
not change or alter the contract agreement. It is not just a one-time meeting at the start of the
project, but is an on-going process. It is usually accomplished in five distinct phases:

e Phase | is a joint session of top executives designed to arrive at a clear agreement on the
project’s business goals and establish a clear issue resolution process. lIssues generally
focus on safety, budget, communications, quality, schedule, teamwork, impact on the
community and a commitment to work together for a successful project. MARTA
developed a Partnering Charter for its North Springs Station Project, signed by all the
team members, which reads as follows:

We, the team members of the North Springs Station (CF-520) Project Team, are
committed to continuing the tradition of effective partnering among our organizations
and to delivering a facility in which all team members take pride.

We will measure our collective success through the following project objectives:

« Complete the project on schedule and meet all milestones

« Provide a safe worksite to minimize lost time accidents

o Complete the project within budget

« Fair profit earned by contractor

e Quickly resolve claims without litigation

« Deliver a quality product within specified standards

« Serve as responsible neighbors and provide a positive impact to the surrounding
community

We will promote teamwork based on the following principles and attitudes:

o Timely inputs, responses and decisions

e Open, effective communications

e Honesty and trust

« Solving problems at the lowest possible level

« Working together against the job - not each other

« Full team commitment and participation in partnering

Note that the Partnering Charter identifies its goals as the best interests of all the parties. These
interests include the earning of a fair profit by the Contractor. It is critical for the Agency's
personnel to see the Contractor as a team member whose interest in earning a fair profit is
equally important to the interests of the Agency.

e Phase Il consists of a workshop where all stakeholders participate in developing a project
charter defining team goals, conduct and risks. Washington Metropolitan Area Transit
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Authority (WMATA) project members developed the following Project Charter for the
Metro Georgia Avenue-Petworth Station:

Project Priorities:

Successful Partnering

Early identification and resolution of problems
Realizing one’s own responsibilities and obligations
Community relations

Openness

Timeliness (especially early submittals, early permits)
Being able to live with changes

Safety

Quality

Making a profit

EEO, disadvantaged business program, employee salaries
Maintaining professionalism

OO0OO0O0O0OO0OO0OO0OO0OO0OO0OO

Challenges We Face:

Getting approvals quickly

Resolving issues by give and take
Minimizing changes

“Designing through changes”

Slurry wall

Architectural dome

Being paid on time

Closeout within 60 days

No claims...if unavoidable, finalize promptly
City construction

Public safety

Hazardous material

Avoiding interference with other contractors
Staying in harmony

O0OO0O0OO0OO0OO0OO0OOO0OOOOO

WMATA has used Partnering in its major construction contracts for over ten years and in its last
two Railcar contracts. WMATA believes that partnering may also be useful in bus contracts
where there is a need to enhance communications and working relationships between the owner
and the bus manufacturer. For example, issues of delivery, payment and potential performance
matters relative to testing, warranty, etc. could also be addressed.

e Phase Il provides for monthly evaluations by those managing the job for both parties.
The objective is to solve problems at the lowest level, and all members should be
evaluating the team’s progress, or lack thereof, in meeting the established goals. Monthly
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meetings are held at the executive level to review and discuss areas of concern or interest.
Problems are identified and solutions are agreed to. Organizational impediments to
solutions are resolved. If necessary, unresolved issues are escalated to higher managers.
Many issues are resolved before they become major problems and these successes are
also discussed at the monthly meeting.

e Phase IV is an executive session, supplemented by key project personnel from both
parties. This is normally a quarterly meeting. The purpose is to address the main issues
that require resolution, and to ensure that the Partnering process remains on track.

e Phase V is a closure session to provide feedback on the value of the Partnering process.
This session is not always held.

Additional information on Partnering is available from the Construction Industry Institute.

6.1.8 Competitive Proposals vs. Sealed Bids

Projects Involving Technology - Generally such projects are either part of a larger construction
project, in which case they may fall under competitive bidding requirements, or technology
acquisition projects involving professional services and possibly an installation component,
which takes them outside the construction field with its sealed bid requirements. Where the work
to be performed under contract is to a dominant extent other than construction, some Transit
Agencies have experienced situations where a competitive proposal has proven to be a better
method of contracting for the project than the typical sealed bid approach. This has been true for
projects which entailed technology, such as software and systems integration work. In these
situations you may want to evaluate alternative technical approaches or alternative ways of
construction. These conditions lend themselves to an RFP type of solicitation, where you will
have the flexibility to hold discussions with the offerors and select the "best value™ for your
Agency, considering not only price but the value of the products being offered, including their
expected reliability and maintainability. One such project involving technology was a contract
for a Public Address/Customer Information Screen. This project is being constructed over a
number of phases. The first phase contract was handled as a sealed bid. The problem with this
approach was that the lowest responsible bidder was a construction contractor and not a systems
integrator. There was a considerable amount of software involved and the solicitation documents
did not mention who retained software rights. A project such as this should be solicited as an
RFP so that negotiations can take place and prospective contractors can be evaluated on the basis
of their suitability for the work. 2

8 http://construction-institute.org.

® New York City Transit. Contact Ms. Judi Gibson, Assistant Chief Procurement Officer -- Engineering,
Construction & Capital Division of Materiel at (718) 694-4113.
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Critical Projects Involving Schedule Incentives - If state law permits, it may be advantageous
to consider a negotiated method of procurement instead of sealed bids when the project involves
a critical completion schedule and where you have chosen to use incentive provisions in the
contract or a bid/proposal evaluation method such as those described in section 6.1.9--Incentives
to Reduce Project Completion Times. Where the methodology being used to evaluate bids is
unconventional, and where it may be advantageous to have the flexibility to hold discussions
with the prospective contractors, an RFP approach may be preferable to a sealed bid method
because it will give you the ability to discuss the contractors' proposed approaches to schedule
improvement and the realism of those proposals. It must be recognized, however, that a
negotiated procurement will require more time to award, and this may be counter-productive
when the project is a time-critical one.

6.1.9 Incentives to Reduce Project Completion Times

Transit agencies have had success in reducing project completion times by using a technique
wherein bids are solicited and evaluated in terms of the prices offered and the best achievable
completion schedule. £ The contract award is determined by the lowest evaluated bid, using
both the bid price and the proposed completion schedule. In this procurement scenario:

e The Agency specifies the maximum duration of the project in the bid documents.

e The Agency determines the value of a "day" during the contract period and
specifies this value in the bid documents.

o Bidders must propose the project duration (best achievable schedule) in their bids.

e The bid documents would define the damages for failure to achieve the proposed
completion schedule, and the bonuses for early completion, if the Agency should
choose to use them with the damages provisions. The use of damages for failure
to meet the proposed completion schedule is important in order to keep the
bidders "honest™ in their proposed completion schedules. The use of bonuses will
provide an even stronger incentive for the bidders to successfully make their
proposed schedules after contract award.

e Price + Duration (# of Days) = Evaluated Bid

Example:

Bid Company X Days Company Y Days
Value of a day is A - (Bid Price) $5,000,000 $5,500,000
$5,000 B - (Contract

Duration) ~ -memeemeeee- 720 Days = ------------- 600 Days

10_ See note 11.



Best Practices Procurement Manual — Chapter 6 — Procurement Object Types: Special Consideration Page 15

Value of Duration
(Days x $5,000) $3,600,000 $3,000,000

Evaluated Total $8,600,000 $8,500,000

The contract would be awarded to Company Y since its evaluated bid is lower than that of
Company X by $100,000. Value of award would be $5.5 million.

Advantages to Price Plus Schedule Bidding - This technique is likely to encourage efficient
contractors to bid, and it offers the likelihood of shorter construction project durations because of
the strong financial incentives for achieving the best completion schedule.

Concerns with Price Plus Schedule Bidding - It is extremely important that the construction
contractor have control over the work site, and that the Agency's responsibilities at the work site
be minimal or, preferably, nonexistent. If the contractor is dependent upon the Agency to furnish
support at the work site, or if the contractor's work is dependent upon the activities of other
contractors, the Agency can expect claims regarding the issue of delays, which in turn affect the
incentive provisions of the construction contract. In view of the probabilities of claims and
litigation, Agencies should avoid incentive contracts such as this unless they can turn a work site
over to a construction contractor and allow the contractor to control that site and the scheduling
of all work required to complete the project. Where contractors lack the necessary control over
the work site, Agencies may well have to pay higher prices, based on the contract bonuses and
the contractor's successful claims for delays, and still have a project that is late in completion.

Completion incentives may work to discourage prime contractors from subcontracting with small
or disadvantaged business firms. Primes will probably seek partners who are large businesses
with proven track records, and which have substantial resources available to perform the work as
expeditiously as possible.

The quality of construction work may suffer due to the schedule pressures, and Agencies will
need to exert close surveillance over the contractor.

6.1.10 Special Contract Provisions

Construction contracts require certain provisions which are unique to that activity. These
provisions are discussed in detail in other sections of the BPPM. Following is a summary of the
special provisions and the BPPM sections where they are discussed.

Labor - The three wage and hour laws governing construction in the Federal realm are the
Davis-Bacon Act, the Contract Work-Hours and Safety Standards Act, and the Copeland Anti-
Kickback Act. The applicable contract clauses are discussed in Appendix A.1, clauses 16, 17
and 18. Section 8.1.2 Davis Bacon Act contains more detailed guidance with respect to
administering the requirements of this Act.
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Bonding - Construction contracts require contractors to furnish three types of bonds--bid bonds,
payment bonds and performance bonds--which are discussed in Appendix A.1, clause 13, with
more detailed guidance on each type of bond in Section 8.2.1 Performance Bonds.

Liguidated damages - Section 8.2.3 Liquidated Damages contains guidance on the use of
liquidated damages clauses.

Differing Site Conditions — Section 9.2.3.1 contains guidance on administering the Differing
Site Conditions clause.

Specifications for Construction - Section 3.4 Specifications for Construction discusses
requirements within FTA Circular 4220.1E and the Master Agreement (MA) which may affect
your construction specifications.

Insurance - Section 6.6 Insurance discusses an approach to insuring construction project
contractors known as Owner Controlled Insurance Programs (OCIP), which has proven to be an
effective method of insuring the contractor teams involved in construction projects.

Warranties - Obtaining acceptable warranty documents in a timely manner from contractors has
been historically difficult. No contractual incentive has existed to motivate contractors to supply
the required warranties. Grantees may wish to consider making the submission of an acceptable
warranty form a condition of product or system acceptance in order to motivate contractors to
furnish the required form. Grantees might also include the warranty forms as a fixed-price line
item in the contract for payment purposes, thus giving the contractors a strong motivation to
supply the required forms.

Contract Close-out - Close-out of construction contracts will require certain documentation
unique to these contracts, such as lien waivers, as-built drawings, etc. These requirements are
discussed in Chapter 10, Close Out.

6.2 EQUIPMENT AND SUPPLIES

6.2.1 Lease/Maintain

REQUIREMENT

Requirements related to the lease of equipment and facilities may be found in the following
regulations:

(@) FTA Circular 4220.1E generally, and paragraph 7d which requires, where
appropriate, an analysis of lease versus purchase alternatives to determine the
most economical approach.

(b) FTA Master Agreement MA(12), Section 16, Leases.
(c) Capital Leases (49 CFR, Part 639.)
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DISCUSSION

Since equipment leases are considered “third party contracts’ within the meaning of FTA
Circular 4220.1E, the requirements of that Circular apply to such procurements. The
Circular requires a lease versus purchase analysis to determine the most economical
approach to any given procurement. The Master Agreement, Section 16, concerns capital
leases, in accordance with 49 CFR, part 639.

Lease vs. purchase alternatives — Whenever an agency is considering the leasing of
equipment, a lease vs. purchase analysis should be made. The analysis should be
appropriate to the size and complexity of the procurement. It is usually more economical
to purchase equipment than to lease it. This is not always true, however, especially when
highly complex equipment is involved and there are issues of maintaining the equipment or
having trained personnel who are competent to operate the equipment. In determining
whether the lease of equipment is feasible, the following factors must be considered:

. Estimated length of the period the equipment is to be used and the amount of
time of actual equipment usage;

. When circumstances require the immediate use of equipment to meet
program or system goals and the leasing would serve as an interim measure
to meet these immediate needs.

. Financial and operating advantages of alternative types and makes of
equipment;

. Total rental cost for the estimated period of use;

. Net purchase price if acquired by purchase;

. Transportation and installation costs;

. Maintenance and other service costs (e.g., the cost of permanent housing

facilities for heavy cranes might preclude their purchase, and the lack of
trained operators of heavy equipment may dictate that the agency lease the
equipment with trained operators);

. Difference in warranty coverages between lease and purchase; e.g., some
office equipment leases do not provide for warranty repairs whereas new
purchases would be covered by warranties;

. Availability of a servicing capability, especially for highly complex
equipment (can the Agency service the equipment if it is purchased?);

. Potential obsolescence of the equipment because of imminent technological
improvements;
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. Trade-in or salvage value;
. Imputed interest costs (net present value of lease payments); and
. Insurance costs.

Best Practices

Leases with options to purchase — When a lease is justified, a lease with option to purchase may
be appropriate.

Long term leases — Generally, a long-term lease should be avoided, but may be appropriate if an
option to purchase or other favorable terms are included.

6.2.1.1 Lease and Maintenance of Vehicles

Lease vs. Buy Analysis — When comparing the costs of leasing vs. ownership, maintenance costs
will usually be a major economic factor. Indeed the primary advantage of leasing is the
avoidance of maintenance costs for items such as brakes, batteries, etc. Grantees must carefully
estimate the maintenance costs over the anticipated life of the vehicle. The costs of ownership
will be increased by these maintenance costs and decreased by the anticipated resale value
(salvage value) of the vehicle when it is sold.

Using a Request for Proposal vs. Invitation for Bid — PACE Suburban Bus Service’s experience
with competitive procurements using an RFP has been positive. 2 There is much more
flexibility for the grantee when an RFP is used instead of an IFB. The RFP approach gives the
grantee an opportunity to establish evaluation criteria for important factors of performance,
including such items as preventative maintenance, emergency roadside assistance, repairs, fuel
card management services, and accident services. Proposals can be evaluated with the objective
of selecting the best overall combination of service quality and price. Negotiations can be held
with the offerors in order to secure the best possible proposal and contract terms. The PACE
Suburban Bus RFP issued for leasing and maintaining their fleet vehicles may be found in
Appendix B.15.

Joint Procurements with State DOT’s — Grantees should inquire with their State Departments of
Transportation as to whether it would be feasible to lease vehicles from contracts awarded by the
State. These State contracts frequently represent the best possible terms available for vehicle
leasing. When pursuing this “piggybacking” approach, grantee personnel must determine if the

State contract contains all the required Federal clauses and certifications required by Federal
regulations. Grantees may wish to take the initiative with their State DOT’s to plan ahead for

1 For information, contact the Purchasing Section Manager at (847) 228-3573.
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joint procurements of vehicles in order to assure that their needs are addressed and that the
Federal requirements are included when the procurements are initiated. For additional guidance,
see Section 6.3.3 - Joint Procurements of Rolling Stock and ““Piggybacking.”

6.2.1.2 Lease of Heavy Equipment with Operators

Some agencies have found it beneficial to lease, rather than purchase, heavy equipment, such as
cranes, with operators. 2 The more important considerations here tend to be operational rather
than economic. Advantages to leasing would include such factors as:

. the availability of fully trained and licensed equipment operators;

. the convenience of having the lessor provide the very specialized maintenance
services and housing structures for the equipment; and

. the lessor’s assumption of liability in case of accidents.

Joint Agency Procurements - Heavy equipment may be very difficult to obtain on short notice,
and longer-term leases, such as three years, may be advisable. In addition, competition may be
virtually non-existent. Under these circumstances, agencies might be advised to seek out other
agencies in their geographical region in order to conduct a joint procurement for their common
needs so as to obtain a more favorable contract than either could procure by themselves.

Labor Laws — Agencies will need to be aware of local or State labor laws, as well as Federal
laws if construction is involved (e.g., Davis-Bacon Act), when developing their solicitation
document and contract.

Insurance — Insurance requirements will be an important part of the contract terms. Agency
procurement personnel should carefully coordinate the insurance provisions with their insurance
department or legal specialists. Requirements might include coverage for commercial general
liability, auto vehicle insurance, workers compensation, and perhaps, a special railway protective
policy. The agency’s insurance specialists should determine specific coverage requirements and
amounts.

6.3 ROLLING STOCK

REQUIREMENT

The FTA Master Agreement, MA(12), Section15 (l) defines several requirements for the
acquisition of rolling stock:

12 For information about New York City’s leasing of cranes with operators contact Stan Grill at (718) 694-4350.
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I. Rolling Stock. In acquiring rolling stock, the Recipient agrees as follows:

(1) Method of Acquisition. The Recipient may award a third party contract for rolling
stock based on initial costs, performance, standardization, life cycle costs, and other
factors, or based on a competitive procurement process in accordance with 49 U.S.C.
Section 5326(c).

(2) Multi-year Options. In accordance with 49 U.S.C. Section 5326(b)(1), a Recipient
may procure rolling stock using financial assistance appropriated for 49 U.S.C. Chapter
53 using a contract with an option, not to exceed 5 years after the date of the original
contract, to purchase additional rolling stock or replacement.

(3) Pre-Award and Post-Delivery Requirements. The Recipient agrees to comply with
the requirements of 49 U.S.C. Section 5323 (m) and FTA regulations, "Pre-Award and
Post-Delivery Audits of Rolling Stock Purchases,” 49 C.F.R. Part 663, and any revision
thereto.

(4) Bus Testing. To the extent applicable, the Recipient agrees to comply with the
requirements of 49 U.S.C. Section 5323 (c) and FTA regulations, "Bus Testing," 49
C.F.R. Part 665, and any revision thereto.

6.3.1 Buses

6.3.1.1 Competitive Proposals vs. Sealed Bids

Grantee experiences with competitive Requests for Proposals (RFP's) for bus procurements
indicates that this method may be preferable to the use of sealed bids. When RFP's are used, the
grantee has the flexibility to hold discussions with the offerors and to evaluate the proposals and
conduct negotiations for the best delivery schedules, warranties, quality/reliability, after market
support in terms of parts availability, and the best prices. In other words, grantees can award
their contracts on the basis of the best value, with all important factors considered. Some State
laws, however, require the use of sealed bidding procedures for buses, in which case grantees
would not be able to use competitive RFP's.

Prequalification of systems/components - The Metropolitan Transit Authority (MTA) of Harris
County, Houston, TX, completed a large 243 bus procurement which used a two-step sealed bid
process. This entailed a prequalification procedure -- "Request for Approved Equals"-- for major
systems and components. In Step one, MTA issued a performance type specification identifying
all the systems or components which had to be submitted for approval prior to bids. Examples
would include: engines, transmissions, door systems, etc. MTA reviewed the submissions in
terms of their characteristics, specifications, etc. and determined what systems and components
they would accept. MTA then issued a notice to all bidders identifying what components were
acceptable, so that all bidders knew beforehand what items were acceptable to bid on. Sealed
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bids were then received, and when the low bidder was identified, MTA performed an audit for
specification compliance and compliance with Buy America. 2

6.3.1.2 APTA Standard Bus Procurement Guidelines

The American Public Transit Association (APTA) published the Standard Bus Procurement
Guidelines (SBPG) in January 1997 as "a model for solicitation of offers and contracts for the
supply of transit buses.” ¥* The SBPG contains suggested terms and conditions regarding the
solicitation, the contract document, quality assurance and contractor warranties. A second
volume containing technical specifications is under development. Grantees are cautioned,
however, that the APTA Guidelines may contain terms and conditions which are not consistent
with FTA's policies as set forth in FTA Circular 4220.1E. For example, the provisions regarding
advance payments and warranties in the APTA Guidelines cannot be adopted without prior FTA
waivers.

6.3.2 Rail Cars

There are certain realities in the rail car industry which impact the manner in which rail cars are
procured. Transit Agencies buying rail cars tend to do so infrequently, with a number of years
between procurements. The technology can be expected to change considerably during the
intervening years between these procurements. This fact makes it critical that Agencies do
considerable advance planning in order to determine the current state of the art before they
formulate their specifications to procure rail cars.

Because there is virtually no standardization in the United States in the area of track gauges,
station platform heights, tunnel designs, etc., and because new rail cars must be compatible with
existing cars, it is not feasible for Transit Agencies to consolidate procurements of rail cars and
use common buys or "piggybacking." While joint purchasing of rail cars is difficult, an agency
designing a specification should consult with others who have either recently purchased cars or
who are in the process of doing so, and attempt to achieve whatever commonality of components
is possible. This will facilitate both joint purchases of parts in subsequent years and the ability to
second-source. Another aspect of this problem with non-standardized rail cars is that it results in
high one-time design costs for each Agency's procurement. This in turn provides an incentive to
buy as many cars as feasible under each solicitation so that the design costs can be amortized
over a greater number of vehicles, with a corresponding reduction in unit prices. On a recent
MARTA procurement, for example, the unit price was reduced by $400,000 by increasing the
quantity of cars to be procured from 30 (the initially planned number) to 100. This savings was
due to amortizing the non-recurring design costs over a larger number of units. Agencies should

3 _MTA, Houston, TX. Contact Don Murphy at (713) 739-4843 or Paul Como at (713) 739-4803.

¥ _ American Public Transit Association, 1201 New York Avenue, N.W., Suite 400, Washington, D.C. 20005-
6141. Copies may be ordered by phone at (202) 898-4089. Technical questions may be answered at (202) 898-4087.
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carefully consider the multi-year contracting strategies discussed in Section 2.2 Long Term
Planning.

Best Practices

MARTA's experience with a recent major rail car procurement offers a number of helpful
insights.

Competitive proposals - The procurement specifications were subjected to a peer review by
other Transit Agencies and independent consultants prior to release in the RFP. This gave
MARTA the benefit of other Transit Agencies' experiences with more recent rail car
procurements. MARTA elected to use a competitive Request for Proposal (RFP) approach
instead of a sealed bid method, which had been their earlier practice. They were pleased with
this decision because it gave them the needed flexibility to discuss various technical approaches
for complex items with each of the offerors, and to achieve the "best value," given the different
technical approaches offered and the prices proposed for these approaches. "Best value”
included expected reliability and maintainability features, such as on-board diagnostics.

MARTA's RFP included a Proposal Data Requirements List (PDRL) which defined the format
and content of the required proposal information, thereby creating proposal uniformity, which in
turn increased the quality and efficiency of proposal evaluation. The proposal evaluation plan,
including the scoring mechanism, was carefully developed and tested using several mock
proposals before the RFP was issued. Once proposals were received, the proposal evaluation
plan and scoring mechanism were adhered to meticulously in order to avoid any appearance of
bias. This kind of rigid adherence to the proposal evaluation plan is a critical requirement for
Agencies to observe if they use the RFP methodology. MARTA's use of individuals outside the
Agency to participate on the proposal evaluation committee added an element of objectivity and
independence to the process, as well as enhancing the overall experience base of the evaluation
team.

MARTA kept the technical and price proposal evaluations separate, so as not to influence the
technical evaluators. They also established a "competitive range" following initial proposal
evaluations, and held discussions with those companies in the competitive range (those that had a
reasonable chance for contract award). Offerors eliminated from the competitive range were to
be notified quickly after MARTA's decision so that they could release their teams to other
opportunities.

The time required to complete the procurement process was longer using the RFP method than it
would have been with sealed bids (IFB). Using an IFB was estimated to take between four and

5 _ MARTA Rail Car procurement, contact Mr. Robert June, Acting Director of Systems Engineering, at (404) 870-
3203.
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six months from advertising to award, whereas the RFP method took about 13 months from
release of the RFP to contract award. Agencies planning to use the RFP method will have to
allow for more time than if sealed bids are used, but the final results may be worth the added
procurement time.

Future purchases of proprietary parts - Efforts should be made in the original acquisition of
rail cars (and buses) to include an "advance agreement" with the supplier concerning the future
acquisition of proprietary parts. This could be done as a percentage discount of the list price.
The best approach might be to have a one-year contract for the proprietary parts, with a series of
four one-year options (to be extended subject to FTA approval). This would enable the agency,
at the end of each year, to determine whether the marketplace has changed in terms of the
competitive availability of parts formerly only available from the vehicle manufacturer.

6.3.3 Joint Procurements of Rolling Stock and “Piggybacking”

REQUIREMENT

FTA Circular 4220.1E applies to all third party contract actions undertaken by grantees with
Federal funds, including actions taken pursuant to the contracts of other entities, such as (1) the
exercise of options which have been assigned to the grantee by another entity which awarded
the contract initially, (2) the assignment of contracts themselves to a grantee by another entity
(under which the grantee will spend Federal funds), and (3) joint procurements with other
entities (under which the grantee will spend Federal funds).

Of particular significance are the following provisions of FTA Circular 4220.1E:

7.e. Intergovernmental Procurement Agreements.

1. Grantees are encouraged to utilize available state and local intergovernmental
agreements for procurement or use of common goods and services. When
obtaining goods or services in this manner, grantees must ensure all federal
requirements, required clauses, and certifications (including Buy America) are
properly followed and included, whether in the master intergovernmental
contract or in the grantee’s purchase document.

16 _ Sub-paragraph (1) looks primarily to State government contracts that allow subordinate government agencies to
buy from established schedules akin to the GSA Schedules in Federal practice. FTA believes grantees may buy
through these contracts provided all parties agree to append the required Federal clauses in the purchase order or
other document that effects the grantee’s procurement. When buying from these schedule contracts, grantees should
obtain Buy America certification before entering into the purchase order. Where the product to be purchased is Buy
America compliant, there is no problem. Where the product is not Buy America compliant, the grantee will still
have to obtain a waiver from FTA before proceeding.
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2. Grantees are also encouraged to jointly procure goods and services with other
grantees. When obtaining goods or services in this manner, grantees must
ensure all federal requirements, required clauses, and certifications are
properly followed and included in the resulting joint solicitation and contract
documents. ¥

3. Grantees may assign contractual rights to purchase goods and services to other
grantees if the original contract contains appropriate assignability provisions.
Grantees who obtain these contractual rights (commonly known as
‘piggybacking’) may exercise them after first determining the contract price
remains fair and reasonable. 28

8.a. Full and Open Competition. All procurement transactions will be conducted in a
manner providing full and open competition.

9.i.(1)_Evaluation of Options. The option quantities or periods contained in the contractor's bid
or offer must be evaluated in order to determine contract award. When options have not been
evaluated as part of the award, the exercise of such options will be considered a sole source
procurement.

DISCUSSION

Recently, there has been a growing trend amongst transit systems to become creative in the
acquisition of rolling stock. The most constructive of these techniques involve advance
planning and joint procurement by several systems. FTA encourages this technique. In
these joint procurements, the needs of the various transit systems are defined in the
solicitation and the manufacturers are asked to bid upon the total known needs of the
agencies involved. In other situations, transit agencies will identify an existing contract of
another agency and **piggyback"* that contract by means of an assignment of contract
rights such as an assignment of options. Additionally, there is the occasion where an
agency awards an Indefinite Delivery/Indefinite Quantity (1D/1Q) contract and allows other

17 _ Sub-paragraph (2) reflects FTA’s belief that grantees should consider combining efforts in their procurements to
obtain better pricing through larger purchases. Joint procurements offer the additional advantage of being able to
obtain goods and services that exactly match each cooperating grantee’s requirements. Joint procurements are
considered superior to the practice of “piggybacking” since “piggybacking” does not combine buying power at the
pricing stage and may limit a grantee’s choices to those products excess to another grantee’s needs.

18 _ Sub-paragraph (3) reflects grantees’ continuing ability to assign contractual rights to others — “piggybacking.”
FTA believes it is extremely important that grantees ensure they contract only for their reasonably anticipated needs
and do not add quantities or options to contracts solely to allow them to assign these quantities or options at a later
date.
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agencies to purchase from it. Regardless of the approach used, it is important that
grantees be aware of the requirements of FTA Circular 4220.1E with respect to
competition, evaluation of options in making the basic contract award, and the existence of
a sole-source condition when optional quantities are ordered which were not priced and
evaluated as part of the basic contract award process. Itis FTA’s policy that the estimated
quantities must reflect the immediate or reasonably foreseeable needs of the parties to the
solicitation and, in the case of indefinite delivery/indefinite quantity contracts, a minimum and
maximum quantity must be stated.

Best Practices

The streamlining of bus purchases can occur when two or more systems join forces using the
same specification, solicitation process, terms and conditions, etc. leading to the purchase of
vehicles from the same vendor. This can be accomplished using (1) the services of one lead
governmental agency, (2) a consortium, or (3) "piggy-backing.” While all of these mechanisms
require advance planning, the first two occur “pre-award,” while the latter occurs “post-
award.” The advantages of using a consolidated procurement approach include the following:

o Smaller transit systems lack the personnel and the expertise to conduct bus
procurements expeditiously, especially in light of Federal requirements.
Procurement lead times should be greatly reduced through a consolidated
procurement procedure.

o Staff time at the various transit systems and the vehicle manufacturers will be
saved by eliminating the redundancy in conducting multiple bidding processes for
the same vehicles.

e Quality improvements could result from the buses being manufactured in a more
standardized fashion.

e Savings in transit systems' operating costs will be realized from earlier delivery of
new buses, as older vehicles with higher operating costs are retired earlier.

e Itisto be hoped that larger quantity buying would result in better prices than a
number of smaller individual solicitations.

e When common vehicles are purchased, it may result in better overall
coordination/learning among transit systems in that they will be using the same
vehicles.

Advance Planning--Joint Procurements

Consolidated Procurements - Various governmental agencies may act as a facilitator for the
award of multiple contracts. This approach is particularly beneficial when dealing with a large
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number of grantees. As an example, the New York State Department of Transportation
(NYSDOQOT) has been using the services of its Office of General Services (OGS) for many years
to purchase vehicles under FTA's Section 5310 Program. Here, six different types of light duty
buses are purchased every year for the 5310 grantees using an OGS bid process based upon
specifications developed, in part, by the grantees facilitated by NYSDOT. During the OGS bid
process, NYSDOT estimates the number of vehicles to be purchased not only for the 5310
grantees, but also for other public transportation providers in the State. For the 5310 Program,
New York State contracts directly with the successful manufacturer. The buses are built and
delivered directly to the 5310 grantee along with the title. Other public transportation systems
within the state (e.g. 5311 and 5307 grantees) may access these same contracts, contracting
directly with the successful manufacturer. By using this contracting process, the efficiencies
described previously are maximized.

Consortiums - Consortiums have been used where a number of systems come together to jointly
issue a solicitation and immediately award individual contracts with the successful bidder.
Given the different types of bus configurations (e.g. diesel/CNG; low floor/ high floor), it may be
useful to identify a lead agency for developing a specification for each type of bus configuration.
The specifications developed would then be reviewed by the other members of the procuring
group, who would provide their comments on the specification to the lead system. The lead
system might modify the specification based on the comments received, but if the changes were
not in the best interest of the lead system, the changes would be included as options in the bid
package. For example, if the lead system wanted roll curtain destination signs, and other systems
wanted electronic destination signs, the specification would call for roll curtain destination signs,
and electronic destination signs would be included under the options to be priced by bidders as
part of the bid package.

The bid advertisement would specifically identify how many buses were being purchased for
which transit systems. Differences or options in the specification for each unique system would
be identified and prices obtained from the manufacturers for the various options outside of the
base specification.

As an example, New York State has a successful history with a CNG consortium involving FTA
grants. Six major systems formed a consortium, aided by NYSDOT as a facilitator, to purchase
the first CNG buses placed into service in the State. A single solicitation was used, after which
each transit system awarded its own contract in accordance with the terms of the solicitation and
the winning bid. £

19 NY State DOT (518) 457-8343.
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Piggybacking

Piggybacking and Tag-ons- FTA Circular 4220.1E sets forth FTA policy and guidance related
to procurements commonly referred to as “piggybacking” and “tag-ons.” These terms are
defined in the Circular as follows:

“Piggybacking™ is an assignment of existing contract rights purchase supplies,
equipment or services. 2

“Tag-on” is defined as the addition of work (supplies, equipment or services) that is
beyond the scope of the original contract that amounts to a cardinal change as generally
interpreted in Federal practice by the various Boards of Contract Appeals. ““In scope”
changes are not tag-ons. (See “Tag-on” paragraph below for further discussion). £

Circumstances When Piggybacking Is Permissible — There are a number of issues that should
be addressed by a grantee before deciding to piggyback another agency’s contract. Grantees
must be able to affirmatively determine that the contract to be piggybacked meets Federal
requirements. These Federal requirements include compliance with FTA Circular 4220.1E and
the Dear Colleague Letter C-98-25. Grantees are advised to pay particular attention to the
specific issues identified in the Piggybacking Worksheet paragraph below.

2 _ FTA has introduced a limited definition of “piggybacking” and, to differentiate vastly different policies, has
separated this practice of assigning contractual rights among grantees from joint procurements or other
intergovernmental agreements. See Circular, paragraph 7.e.

2L _ FTA has similarly attempted to limit the definition of “tag-on” and align it with the concept of a “cardinal
change” or “out-of-scope change.” FTA believes that earlier attempts to categorize virtually any change in quantity,
for example, as a forbidden “tag-on,” failed to account for the realities of the marketplace and unnecessarily limited
grantees from exercising reasonable freedom to make those minor adjustments “fairly and reasonably within the
contemplation of the parties when the contract was entered into.” Freund v. United States, 260 U.S. 60 (1922).

In applying the concept of “cardinal change” to third party contracts, FTA recognizes that this is a difficult concept,
not easily reduced to a percentage, dollar value, number of changes, or other objective measure that would apply to
all cases. FTA also recognizes that the various Boards of Contract Appeals, Federal courts, and Comptroller
General have wrestled with these issues over many years and built an extensive array of case law differentiating in-
scope from out-of-scope or cardinal changes. FTA does not imply that the Board of Contract Appeals cases are
controlling, only that they will look to their collective wisdom in judging where changes in grantee contracts fall
along the broad spectrum between clearly in-scope and clearly out-of-scope changes. It is FTA’s intent to monitor
its grantees and oversight contractors to ensure this concept is well understood and uniformly applied, and to issue
additional guidance as necessary to assist grantees in exercising this authority.

Before attempting any change in quantity or major items (e.g., buses, rail cars), grantees should review their contract
clauses to ensure they allow for such changes. For instance, in Federal practice, the “changes” clause from the
Federal acquisition Regulation has been interpreted not to allow changes in quantity of major items. Federal
contracting officers use additional clauses specific to this desired flexibility when they anticipate that there may be a
need to add quantities of these major items.
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Piggybacking Worksheet — A Piggybacking Worksheet may be found in Appendix B.16. The

issues referred to in the worksheet that must be evaluated prior to a decision to piggyback
another contract are as follows:

1.

Have you obtained a copy of the contract and the solicitation document, including the
specifications and any Buy America Pre-Award or Post-Delivery audits?

Does the contract contain an express assignability clause that provides for the assignment
of all or part of the specified deliverables? FTA’s policy is that the original solicitation
must contain an express notification to all bidders that an assignment would be possible
under the terms of the contract. Such a notification would put the bidders on notice that
they would likely be called upon to deliver all of the deliverable items, both the base as
well as the option quantities. The assignment clause would thus be an important factor in
the original competitive bidding. If the contract does not contain an express assignability
clause, piggybacking is not permitted.

Did the Contractor submit the “certifications” required by Federal regulations in
accordance with the requirements of this solicitation? See the BPPM Section 4.3.3.2. -
Federally Required Submissions with Offers. Piggybacking is not permitted when the
Contractor has failed to submit the required Federal certifications with its bid.

Does the contract contain the clauses required by Federal regulations? See the BPPM
Appendix A - Federally Required and Other Model Contract Clauses. Note that not all
clauses in Appendix A will apply to all contracts — review each clause for applicability to
the specific contract to be piggybacked. If a required Federal clause is not included in the
contract, piggybacking is not permitted.

Were the piggybacking quantities included in the original solicitation; i.e., were they in
the original bid and were they evaluated as part of the contract award decision? If not, a
Tag-on is not permitted.

If the contract is an indefinite quantity contract, did the original solicitation and resultant
contract contain both a minimum and a maximum quantity, which represent the
reasonably foreseeable needs of the parties to the solicitation? See BPPM Section 2.2.5.3
— Indefinite-quantity Contracts, and the paragraph below Indefinite Quantity Contracts,
Unlimited Options and Piggybacking.

If the piggybacking action represents the exercise of an option provision in the contract,
is the option still valid? Options that have expired may not be exercised.

Does your State law allow for the procedures used by the original contracting agency;
e.g., negotiations vs. sealed bids?

Was a cost or price analysis performed by the original procuring agency documenting the
reasonableness of the contract price? Include a copy in your files.
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10. Does the contract term comply with the five-year term limit established by FTA 4220.1E,
paragraph 7.m?

11. Was there a proper evaluation of the bids or proposals? Include a copy of the analysis in
your files.

12. What types of changes will you require to be made to the vehicles? For an assignment,
only “within scope” (non-cardinal) changes are allowed (e.g., seating fabrics and colors,
paint schemes, signage, floor coloring, etc.). For further guidance see BPPM Section
9.2.1-Contract Scope and Cardinal Changes.

Indefinite Quantity Contracts, Unlimited Options and Piggybacking — Serious problems
arise when agencies issue solicitations with unlimited quantities, which result in open-ended
contracts which other agencies then piggyback. This practice creates a number of serious
problems; therefore, unlimited quantities are not permitted.

o Since the rolling stock manufacturers do not know what the potential orders may be
under the contract, they cannot plan their operations nor can they quote prices which
reflect the quantities that may be produced.

o Unspecified quantities result in higher unit prices for the procuring agency because
manufacturers must use the minimum quantity specified to calculate prices for material,
engineering, etc.

o For these reasons, open-ended, indefinite quantity/indefinite delivery contracts, or
contracts with unlimited options are not permitted. They are not only disruptive to bus
manufacturers and their suppliers, who cannot plan their production schedules given the
degree of uncertainty that these contracts entail, but they are also counter-productive to
the grantee community, which will invariable pay higher prices for items which were not
really competed in a “full and open competition.”

6.3.4 Pre-Award and Post-Delivery Reviews for Buy America Act Compliance

REQUIREMENT

The FTA Master Agreement, MA(12), Section 15 (1) (3) defines the following requirements:

(3) Pre-Award and Post-Delivery Requirements. The Recipient agrees to comply with
the requirements of 49 U.S.C. Section 5323 (m) and FTA regulations, "Pre-Award

and Post-Delivery Audits of Rolling Stock Purchases," 49 CFR Part 663, and any
revision thereto.

The FTA Dear Colleague Letter C-97-03, dated March 18, 1997 provides further guidance to
grantees on how to comply with the Buy America requirements of the Pre-Award and Post-
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Delivery reviews for rolling stock procurements set forth in 49 CFR Part 663. The FTA
Administrator’s Dear Colleague Letter C-97-13, dated August 5, 1997, that amended the March
18, 1997 guidance by removing axles from the required final assembly activities, was
subsequently withdrawn by the Dear Colleague Letter, C-97-18, dated September 25, 1997,
which rescinded the August 5, 1997 guidance by redirecting grantees and manufacturers to
follow the March 18, 1997 guidance on final assembly requirements for bus procurements.

DISCUSSION

The FTA Administrator's Dear Colleague Letter C-97-03, dated March 18, 1997, outlines
the steps that a grantee must take in performing pre-award and post-delivery reviews of
rolling stock procurements to ensure their compliance with Buy America Act
requirements. This Dear Colleague Letter may be found in Appendix A.2 of the BPPM.
This letter provides guidance to grantees concerning these reviews. It must be stressed that
grantees are to document their reviews and include this documentation in their contract
files as evidence that they have performed the required reviews. The file documentation
must describe the data and information reviewed by the grantee's personnel and the basis
for concluding that the manufacturer has complied with the Buy America Act
requirements, including domestic content, final assembly location and final assembly
activities. Also, where appropriate, copies of certifications of compliance with or
inapplicability of Federal Motor Vehicle Safety Standards should be included in the file.

FTA has also published two manuals that provide detailed guidance to grantees concerning
which Buy America certifications and documents are needed to support the procurement
process -- from issuance of the solicitation to title transfer, as well as the procedures that
the grantee may follow when conducting the pre-award and post delivery reviews. There
are also examples of Buy America calculations and responses to frequently asked
questions. #

6.3.5 Warranties

REQUIREMENT

FTA Circular 9030.1C, Urbanized Area Formula Program: Grant Application Instructions
states the following:

2 Conducting Pre-Award and Post-Delivery Reviews for Bus Procurements. Document No: FTA DC -90-7713-
93-1, Rev. B, dated May 1, 1995. Conducting Pre-Award and Post-Delivery Reviews for Rail Vehicle
Procurements. Document No: FTA DC-90-7713-94-1, Rev. B, dated May 1, 1995. These documents may be
obtained from FTA, Office of Program Management at 202-366-4020 or by e-mail at buyamerica@fta.dot.gov.

The FTA Office of Chief Counsel website address for Buy America matters is:
http://www.fta.dot.gov/legal/buy america/14328 ENG_HTML.htm.
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Preventive Maintenance. Preventive maintenance, an expense that became eligible for FTA
capital assistance for one year with the DOT 1998 Appropriations Act, was established as
eligible for FTA capital assistance under TEA-21, so FY 1998 funds and subsequent fiscal year
appropriations may be used for preventive maintenance. Preventive maintenance costs are
defined as all maintenance costs.... £

Warranty. A warranty that is an industry standard is an eligible capital cost as part of the
acquisition of a bus or any capital asset. %

FTA Circular 5010.1C, Grant Management Guidelines states the following:
Warranty standards, when part of equipment contracts, should provide for correction of defective

or unacceptable materials or workmanship. These should specify coverage and duration and meet
currently available industry standards. 2

DISCUSSION

"Warranty' means a promise or affirmation given by a contractor to the purchaser
regarding the nature, usefulness, or condition of the supplies, equipment or performance of
services furnished under the contract. The principal purposes of a warranty are to
delineate the rights and obligations of the contractor and the purchaser for defective items
and services, and to foster quality performance. The benefits to be derived from a
warranty must be commensurate with the cost of the warranty to the purchaser. £

Many transit agencies purchase or procure equipment with warranties. Depending upon
the item and the contract language, a manufacturer will then repair or replace any piece of
equipment that fails or is otherwise defective during the warranty period, the commitment
to repair or replace being the "warranty.” FTA’s grantees that specify and purchase
warranties should appropriately tailor the warranties, including but not limited to
remedies, exclusions, limitations and durations.

In many instances an item is customarily warranted in the trade, and, as a result of that
practice, the cost of an item to the purchaser will be the same whether or not a warranty is
included. In those instances, it would be in the purchaser's interest to include such a

Z_FTA C 9030.1C, Chapter 111, paragraph 4.c.
2 _FTA C 9030.1C, Chapter V, paragraph 9.b.3.
% _C5010.1C in Chapter 11 Management of Real Property, Equipment and Supplies, Subsection 3.e(6).

% _ See generally Federal Acquisition regulations at 48 CFR Subpart 46.7 - Warranties.
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warranty. 2 In some instances, industry associations such as the American Public Transit
Association or the American Society for Testing and Materials have developed
specifications including warranties that are recognized as “Industry Standard.”

Grantees are encouraged to exercise sound business decisions in structuring broader and
more comprehensive warranties than that offered as a matter of trade practice or as an
industry standard (i.e., an “extended warranty”) where such warranties are advantageous
and cost effective. Such business decisions must be based upon market research and
price/cost analysis.

For grant eligibility purposes, FTA had historically treated the customary warranty
offered as a matter of trade practice as a normal warranty and extended warranties
differently. This in turn affected their cost eligibility differently.

Prior to 1998, normal warranties were eligible capital expenses and therefore qualified for
80% Federal participation under capital assistance grants. The Office of Inspector
General saw the “extended warranty” as a form of operating expense, impermissible at the
time as a capital expense. Hence, extended warranties were classified as maintenance
(operating) expense and as such were ineligible for funding under capital assistance grants
and were only eligible for 50% Federal participation under operating assistance grants.

With the passage of TEA-21 in 1998, FTA revised its policies to reflect the provisions of the
new statute. FTA’s new policies are stated in FTA Circular 9030.1C, Urbanized Area
Formula Program: Grant Application Instructions, dated October 1, 1998. 2 Under the new
cost eligibility guidelines, maintenance is now an eligible capital expense, and there is no
longer a distinction between normal warranties and extended warranties, as both are
eligible costs. There are, however, procurement considerations and those are discussed
below.

With respect to the procurement of warranties, prior to 1998 FTA grant application
guidance identified specific warranty time frames as being “normal” for each of the major
components of vehicles. In 1998, FTA changed this to allow the grantee--on the basis of its
market research--to determine what is customary or “normal.”

Normal warranty costs are eligible for reimbursement under FTA grants to the extent that
the grantee determines that they are customary or an industry standard and FTA’s other
grant requirements are met such as that contained in FTA’s C4220.1E.

2" _ 48 CFR Subpart 46.7 - Warranties.

%8 _ May be accessed at: http://www.fta.dot.gov/legal/quidance/circulars/9000/433 1152 ENG_HTML.htm.
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Similarly, extended warranties are eligible costs to the extent that (1) the grantee
determines what form of warranty would be advantageous and cost effective as part of the
grantee’s procurement planning effort, and (2) extended warranty costs are evaluated
separately and determined to be “fair and reasonable.”

Best Practices

An example of warranty terms is the list developed by APTA in its Standard Bus Procurement
Guidelines — Commercial Terms and Conditions (October 10, 1997). 2 Among the issues
addressed in APTA’s suggested warranty provisions are:

e Complete Bus — Suggested Terms
e Body and Chassis Structure — Suggested Terms
e Propulsion System — Suggested Terms

e Major Subsystems — Suggested Terms for Brakes, Destination Signs, HVAC, Door
Systems, Air Compressor and Dryer, Wheelchair Lift and Ramp System, etc.

e Exceptions to Warranty — For example, when Procuring Agency has not allowed an
“equal” requested by the Contractor, and supplier won’t offer the warranty required
by the Procuring Agency;

o Detection of Defects — Schedule for notifying Contractor and Contractor’s response;
o Fleet Defects — Contractor’s duty to implement corrective work program;

e Repair Procedures — When repairs may be made by Procuring Agency and
reimbursed by Contractor;

o Warranty after Repairs — Repair parts to have the unexpired warranty period of the
original part.

6.4 PROFESSIONAL SERVICES

REQUIREMENT

Professional services other than architectural and engineering services may be obtained through
sealed bids, competitive proposals, or (as the contract value warrants) small purchase or
micropurchase procedures.

% _ To order this book, call APTA at (202) 496-4800. Document is also available via Internet at;
http://www.apta.com/info/online/index.htm.
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Procurement of Architectural and Engineering Services (A&E). Grantees shall use competitive
proposal procedures based on the Brooks Act when contracting for A&E services as defined in
40 U.S.C. Section 541. Other types of services considered A&E services include program
management, construction management, feasibility studies, preliminary engineering, design,
surveying, mapping and services which require performance by a registered or licensed architect
or engineer. ... This "qualifications based procurement method" can only be used for the
procurement of A&E services. It cannot be used to obtain other types of services even though a
firm that provides A&E services is also available to perform other types of services. These
requirements apply except to the extent any state adopts or has adopted by statute a formal
procedure for the procurement of architectural and engineering services. (FTA Circular 4220.1E,
Section 9e).

DISCUSSION

Although you may use any of the applicable selection methods described in Chapter 4 and
permitted by state law for professional services, the competitive proposal method is the
most common for procuring professional services. Special Federal requirements apply to
architectural and engineering services. Even though professional services such as legal
advice, investment advice, auditing or engineering advice may have been rendered to your
agency on a long-standing basis, or without a written contract, or by formal approval at the
highest level, such practices do not exempt those services from the requirements for free
and open competition, maximum five year terms, and written selection procedures.

Purpose

You have a requirement to contract for a laboratory to provide testing for your agency's drug and
alcohol testing program. You cannot afford to take a chance on getting a contractor who has
little experience, a poor history of quality control, and an unreliable performance history in terms
of chain of custody. If you have to bid this contract, with low price being the deciding element,
that is apt to be what you get. Unfortunately, in a few jurisdictions, that is what you may be
faced with. However, in most jurisdictions, the state legislatures have wisely enacted a
procurement policy that exempts professional and personal service contracts from the strict
requirements of the competitive procurement laws. In those states, competitive sealed proposal
statutes, mini-"Brooks Act" statutes for architect/engineering and related services, or exemptions
from competitive requirements altogether (or a combination of all of the above) have been
enacted. The critical point is that your state, either legislatively or through statutory
interpretations by the state attorney general or the courts, will allow you some flexibility in
buying professional services because it does not make sense "to buy the services of brain surgeon
through a low bidder procurement process."”

It is important to distinguish between two types of professional services:
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e Statutory Professional Services - These are services that are clearly spelled out in
a statute and procurement process is defined for obtaining these services. These
are the mini - "Brooks Act" statutes and include architectural and engineering
services. The statute may also include some related services or other services the
legislature has determined should be bought in a multi-step procurement process.

In Texas, for instance, the Texas Professional Services Act defines "professional services" as
services within the scope of the practice of accounting, architecture, land surveying, medicine,
optometry or professional engineering, or are provided in connection with the professional
employment or practice of a person who is licensed as a certified public accountant, an architect,
a land surveyor, a physician (including a surgeon), an optometrist or a professional engineer. 3
Texas has said, as to these contracts or services, that competitive bidding shall not be used and
that the selection and award shall be made on the basis of "demonstrated competence and
qualifications to perform the service" and for a fair and reasonable price. 3¢ For architectural or
engineering services, Texas mandates a "Brooks Act" process 3 and concludes this Act with the
public policy statement that contracts entered into in violation of these provisions are void. %

In all likelihood, your state will have adopted a public policy on the procurement of statutorily
defined professional services that may be similar to the Texas statute and you should be very
knowledgeable of that statute.

e Other Professional Services - Most states offer you other ways to avoid strict
compliance with competitive bidding laws (and, in some states, competitive
proposal laws as well) by exempting the procurement of professional or personal
services from following competitive requirements. Thus, it is important to know
what is considered a professional service for the purposes of this exemption under
your state's law. This may vary from state to state. The service usually will
involve labor and skills that are predominately mental or intellectual rather than
physical or manual and the providers of the service are members of disciplines
requiring special knowledge or the attainment of a high level of learning, skill and
intelligence.

The exemptions are designed to permit the services of the most qualified, competent and
experienced individuals to be obtained and a recognition that these services can seldom be
measured with objective criteria. In the absence of a statutory definition, these services may
include such professions as attorneys, construction management consultants, insurance brokers,

% _ Texas Government Code, Section 2254.002.
31 _ Texas Government Code, Section 2254.003(a).
32 _ Texas Government Code, Section 2254.004.

33 _ Texas Government Code, Section 2254.005.
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physicians, auctioneers, medical laboratory testing, theologians, etc. You must consult your state
law on these issues -- unlike the statutory professional services discussed above, most states do
not prohibit you from using a competitive process to obtain the services of these other
"professionals,” they just provide an exemption if you choose to use it.

Best Practices

A&E Services - For the procurement of architectural and engineering services, the FTA and most
state laws mandate a qualifications-based procurement process.

Other Professional Services - For the procurement of professional services other than A&E
services, you generally have a great deal of flexibility in how you obtain those services. In some
cases, you may be able to adequately and objectively define the services required and obtain
those services through a competitive bidding process on the basis of low priced bids. In other
cases, either because of an inability to adequately and/or objectively define your requirement or
because of a limitation of your state's law, the competitive bidding method of procurement may
not be possible to be used. In that case, a competitive proposal process may be the best method
to use where more subjective requirements can be evaluated and weighed with the price offered
to arrive at a properly balanced award decision. Depending upon the statement of work and the
estimated dollar value of the procurement, you may be able to effectively and efficiently use the
micro-purchase method of procurement (detailed in Section 4.1) or the small purchase method of
procurement. As the stewards of public funds, it is always important to remember that you are
spending tax dollars and to properly weigh the services you are obtaining against what you are
paying for those services.

Finally, it is possible that the professional services you desire may be obtained from only one
source and, thus, you will select your professional service provider on the basis of a sole source
(noncompetitive) method of procurement. In this case, you must comply with the provisions of
Section 9.e of FTA Circular 4220.1E as well as your state law. Again, even though you are
negotiating with only one source for these services, your goal should be to obtain a price that is
fair and reasonable.

6.5 ARCHITECT - ENGINEER SERVICES

REQUIREMENT
FTA Circular 4220.1E states:

8.b. Prohibition Against Geographic Preferences . . . However, geographic location
may be a selection criterion in procurements for architectural and engineering (A-E)
services provided its application leaves an appropriate number of qualified firms, given
the nature and size of the project, to compete for the contract.

9.e. Procurement of Architectural and Engineering Services (A&E). Grantees shall use
qualifications-based competitive proposal procedures (i.e., Brooks Act procedures)
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when contracting for A&E services as defined in 40 U.S.C. § 1102 and 49 U.S.C.

§ 5325(b). Services subject to this requirement are program management, construction
management, feasibility studies, preliminary engineering, design, architectural,
engineering, surveying, mapping, and related services.

Qualifications-based competitive proposal procedures require that:
(1) An offeror's qualifications be evaluated;
(2) Price be excluded as an evaluation factor;
(3) Negotiations be conducted with only the most qualified offeror; and

(4) Failing agreement on price, negotiations with the next most qualified offeror be
conducted until a contract award can be made to the most qualified offeror whose
price is fair and reasonable to the grantee.

These qualifications-based competitive proposal procedures can only be used for the
procurement of the services listed above. This method of procurement cannot be used to
obtain other types of services even though a firm that provides A&E services is also a potential
source to perform other types of services.

These requirements apply except to the extent the grantee’s State adopts or has adopted by
statute a formal procedure for the procurement of these services. £

9.g Procurement of Design-Build: Grantees must procure design-build services
through means of qualifications-based competitive proposal procedures based on the
Brooks Act as set forth in Section 9.e when the preponderance of the work to be
performed is considered to be for architectural and engineering (A&E) services as
defined in Section 9.e.

% _FTA has expanded this section to better explain the breadth of this statutorily prescribed procurement method.
FTA recognizes that most of the services listed (e.g., surveying) are not performed by architectural or engineering
services companies. Qualifications-based competitive proposals (i.e., Brooks Act procedures) still must be applied
to these procurements because of the statutory directive in 49 U.S.C. § 5325(b).

® ifa project is jointly funded with FTA and FHWA grant funds, grantees should seek the advice of counsel since
the FHWA and FTA statutes differ in when and how the Federal requirements defer to state laws.
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Qualifications-based competitive proposal procedures should not be used to procure
design-build services when the preponderance of the work to be performed is not of an
A&E nature as defined in Section 9.e, unless required by State law. %

The FTA Master Agreement, FTA MA(12), Section 15i — Architectural, Engineering, Design
or Related Services, requires grantees, when awarding contracts for architectural, engineering,
or related services, to accept undisputed audits conducted by other governmental agencies for
the purpose of establishing indirect cost rates if such rates are not currently under dispute.
This requirement to accept undisputed audits conducted by other governmental agencies
originates in 49 U.S.C. § 5325(b). It should also be noted that this language has been
interpreted by FTA’s Chief Counsel’s Office as precluding grantees from imposing (requiring)
ceilings (or “caps™) on overhead rates in contracts for architect-engineer services. 3

DISCUSSION

Selection of Contractor - FTA Circular 4220.1E requires the procurement of A-E services
in accordance with the "qualifications based procurement methods™ of the Brooks Act.
The “A&E services” that must be procured according to the Brooks Act procedures are
defined in two statutes: 40 U.S.C. § 1102 and 49 U.S.C. § 5325(b). Both of these statutes
must be taken into consideration when deciding what constitutes “A&E services.”

The easiest way to conceptualize the requirements of these two statutes is to first apply the
definition in 49 U.S.C. § 5325(b) and determine if the services are “program management,
construction management, feasibility studies, preliminary engineering, design,
architectural, engineering, surveying, mapping, and related services.” If the services fall
into one of these categories, they are services that must be procured pursuant to the Brooks
Act. 2 If the services do not fall into one of these categories, then the three-part test from
40 USC 1102 must be applied. The three-part test from that statute states:

% _ FTA added this paragraph to explain the requirements that apply to design-build procurements because they
involve significant architectural, engineering, or other services that normally require qualifications-based
competitive proposals but also include significant work that does not require this extraordinary procurement method.
Grantees should determine which portion of the work is predominant and follow the method for that type of
procurement. It would normally be expected that the construction portion of a design-build procurement would be
predominant and, in that case, normal procurement methods can be used in lieu of qualifications-based competitive
proposals (the Brooks Act method).

37 _ Letter from G. B. McBride to New York MTA, dated Feb 2, 2001. The issues addressed in this letter may be
found on the FTA HelpLine (http://www.fta.dot.gov/ftahelpline) under the Frequently Asked Questions tab (see
Architect & Engineering Contracts).

% 49 USC 5325(b) demands that Brooks act procedures be used for these services even though they are not routinely
done by A&E firms (e.g., surveying) and do not require licensed architects or engineers.
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“The term “architectural and engineering services” means-

(A) professional services of an architectural or engineering nature, as defined by
State law, if applicable, which are required to be performed or approved by a
person licensed, registered, or certified to provide such services as described in
this paragraph;

(B) professional services of an architectural or engineering nature performed by
contract that are associated with research, planning, development, design,
construction, alteration, or repair of real property; and

(C) other professional services of an architectural or engineering nature, or
incidental services, which members of the architectural and engineering
professions (and individuals in their employ) may logically or justifiably
perform, including studies, investigations, surveying and mapping, tests,
evaluations, consultations, comprehensive planning, program management,
conceptual designs, plans and specifications, value engineering, construction
phase services, soils engineering, drawing reviews, preparation of operation
and maintenance manuals, and other related services.”

This is the portion of A&E services that relies on indicators such as licensing and whether
A&E firms normally do the specific sort of task under consideration. If the function fits
within this definition of A&E services, ‘Brooks Act procedures’ apply.

The Brooks Act (40 USC 1102) defines the competitive procedures to be used in the
selection of A-E firms, and these procedures will apply to grantee procurements of A-E
services unless the grantee's State has adopted formal procurement procedures for A-E
services, in which case the State procedures will govern. A qualifications-based selection
process must be followed for all A-E procurements regardless of dollar value.

The Brooks Act requires a qualifications based procurement method for the selection of A-E
firms. Price is excluded as an evaluation factor, and negotiations are conducted with the
most qualified firm only. If an agreement cannot be reached on price with the most
qualified firm, negotiations are formally terminated with that firm, thereby rejecting that
firm’s proposal, and the grantee cannot return to this firm at a later date to resume
negotiations. Negotiations are then conducted with the next most qualified firm. This
process continues until a negotiated agreement is reached which the grantee considers to be
fair and reasonable.
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Negotiating Indirect Costs 2

A) Grantees must (as a general rule) accept undisputed audits that have been
conducted by any Federal or State agency of the consultant’s indirect cost rate if
the audit report has been developed in accordance with the cost principles
contained in the FAR Part 31. However, if the audit is conducted by another
State agency, and the grantee can fully document and justify to FTA why the
other State agency’s audit should not be accepted, then FTA may permit the
grantee to conduct its own audit.

B) Undisputed audited rates must be used for the purpose of contract estimation,
negotiation, administration, reporting and contract payment. This requirement
applies to the undisputed audited rates of A&E subcontractors that are
performing under cost-reimbursement subcontracts as well as prime
contractors.

C) If there is more than one audit, the grantee may use whichever audit it wishes.
However, as a practical matter, the audits should have virtually identical results
if they are conducted in accordance with FAR Part 31. Also, if the audits
resulted in different findings, it is likely that someone would be disputing one or
more of the audit findings.

D) If a consultant has not been audited by any Federal or State government agency,
the grantee or State government agency should conduct an audit and become the
cognizant agency. However, in the case of a consultant contract involving a very
small dollar amount, the grantee should be able to rely on its own cost and price
analysis in order to negotiate the contract price.

% The Transportation Equity Act for the 21st Century (TEA-21) imposed regulations affecting the administration
of contracts awarded by grantees for architectural and engineering services. The regulations affecting the Federal
Highway Administration (FHWA) may be found in 23 U.S.C. § 112 and the corresponding regulations for FTA
grantees may be found in 49 U.S.C. § 5325(b). FHWA implemented the TEA-21 requirements its final rule,
"Administration of Engineering and Design Related Services Contracts,” dated June 12, 2002
(http://frwebgate.access.gpo.gov/cgi-bin/getdoc.cgi?dbname=2002_register&docid=02-14751-filed). This final rule
had been preceded by a Notice of Proposed Rulemaking, "Administration of Engineering and Design Related
Services Contracts" published in 65 FR 44486, July 18, 2000 (http:/frwebgate.access.gpo.gov/cgi-
bin/getdoc.cgi?dbname=2000_register&docid=00-17774-filed). Because the language in FTA's section of the Code
was substantially similar to that of FHWA, FTA's Office of Chief Counsel has interpreted the language of 49 U.S.C.
§ 5325(b) in a manner that is consistent with the provisions adopted by FHWA in its Notice of Proposed
Rulemaking and its final rule. There are several important aspects of these contracting requirements that affect the
grantee's administration of A&E contracts:
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E)

F)

G)

H)

Many consultant firms have multiple indirect cost rates such as a national or
corporate-wide rate, a regional or State rate, and a business segment rate. If a
consultant proposes a particular rate such as a regional rate or a rate for a
particular service (e.g., design services or construction management), that rate
must have been audited by a cognizant Federal or State governmental agency
before the grantee would be required to accept it. If another governmental
agency’s audited rate is not applicable to the contract in question, the grantee
may perform its own audit applicable to the unaudited rate. For example, if the
consultant has an audited rate for design services but not for construction
management services, the grantee does not have to accept the rate proposed for
construction management services.

Grantees may not require or impose a cap or ceiling on an A&E consultant’s
overhead rates even if the consultant agrees to such a cap by contract. The key
words here are require or impose. In its final rule, Section 172.7(b) — Audits for
Indirect Cost Rate, FHWA made the following concession in response to a
Wisconsin DOT expressed concern that a State may not be able to accept a lower
overhead rate freely offered by a consultant firm:

The FHWA agrees there are many reasons why an overhead rate for a firm may
be unusually high for a short period of time. In such cases, a firm may believe
that it would be in its best interest to offer a lower rate. The FHWA agrees that
a consultant should be free to offer a lower overhead rate than the one
determined by a cognizant Federal or State government agency, and that the
contracting agency should be free to accept it provided such rate is offered
voluntarily by the consultant. Under no circumstances, however, shall a
contracting agency require a lowering of the overhead rate.

Grantees may not negotiate an overhead rate that is fixed for the entire contract,
or for any particular fiscal year, and not subject to adjustment based on an audit
of actual costs incurred. Grantees may, however, use provisional billing rates
where a billing rate is established for a particular contract period and is subject
to adjustment based on an audit of actual costs incurred for that period.

If the cognizant Federal or State agency for a consultant is behind schedule in
finalizing audits and the latest accepted audit of indirect cost rates lags by three
or four years, the grantee may use another agency’s audit if it was conducted in
accordance with the FAR and its findings were undisputed. If an audit has been
performed by a private firm in accordance with FAR Part 31 and is undisputed,
that audit could also be used. If there are no audits available under these
assumed parameters where the cognizant agency is three or four years behind,
the grantee may conduct its own audit in accordance with FAR principles to
determine the actual overhead rates. Otherwise, the last audit performed by the
“cognizant Federal or State” agency would be used.
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1) Grantees may not use a negotiated overhead rate procedure in lieu of using the
actual undisputed and accepted audit by a cognizant Federal or State
governmental agency. The reason is that price negotiations on the indirect cost
rate or any component thereof can be viewed as an administrative or de facto
ceiling prohibited by 49 U.S.C. 8 5325(b). Nevertheless, the State has the right
and obligation to negotiate a fair and reasonable total price for the contract.
Any component of the price, except the indirect cost rate, may be negotiated.

J) FTA has elected to follow the provisions of FHWA in its implementation of
TEA-21 contracting requirements for architect-engineer services. FTA is not
bound by the FHWA rule, however, and may permit exceptions in compelling
and unusual circumstances.

Best Practices

The basic approach used to select A-E contractors using Brooks Act procedures makes use of
Statements of Qualifications. This basic approach is outlined below.

Statements of Qualifications Process

Consultant Resource File - Grantees may wish to maintain a consultant resource file with the
names of A-E firms and their respective disciplines, personnel resources, corporate experience,
etc. This file would provide an initial mailing list for issuance of a request for Contract-Specific
Statements of Qualifications. The initial list of potential offerors that a grantee might maintain
would be supplemented by a public announcement of the project, calling for interested A-E firms
to respond to a questionnaire from the grantee identifying the firm’s basic experience and
personnel resources. For an example of a questionnaire used by the Federal Government to
identify potential A-E firms who would then be solicited to submit their contract-specific
qualifications, see the Federal Standard Form 330 (SF 330), Architect-Engineer Qualifications.
“0 The SF 330, Part 2, is the Federal equivalent of a consultant resource file. This questionnaire
will provide the following types of information about each of the firm’s branch offices:

o The location of the company’s offices and a point of contact within each office.

e The number of personnel by discipline (e.g., architects, civil engineers, geologists,
surveyors, soils engineers, etc.).

e Summary of professional services fees received for each of the last five years.

“0_FAR 53.301-330.
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o Profile of firm’s project experience for last five years. The questionnaire lists over 100
different types of project codes (airports, tunnels, towers, gas systems, etc.)

e Summary of annual average professional services revenues for last three years showing
totals for Federal and Non-Federal work.

Note that the SF 330, Part 2, does not ask the A-E firm to identify specific personnel or
approaches that it would propose to use for the specific project that the grantee is advertising.
Project specific information would come later in a statement of “Contract Specific
Qualifications” (SF 330, Partl) discussed below.

Public Announcements - Agencies must publicize requirements for A&E services in
accordance with State law. These notices could be placed in local newspapers and in
publications such as Passenger Transport, Engineering News Record, Dodge Report, etc. These
notices should describe the Agency's requirements and the criteria to be used in the evaluation of
A-E qualification statements. The public announcements would advise interested A-E firms to
submit expressions of interest to the procurement office. These expressions of interest may take
the form of a questionnaire regarding the A-E firm’s basic resources and corporate experience,
along the lines of the SF 330, Part 2, used by the Federal Government. From these expressions
of interest, and the list of firms identified in the consultant resource file, the grantee can then
solicit Project Specific Qualification Statements from prospective A-E firms that the grantee
judges to have the basic capabilities to perform the project.

Pre-proposal Conference — Pre-proposal conferences are generally used in more complex
acquisitions as a means of briefing prospective offerors as to the project requirements as well as
the agencies selection criteria. This allows the firms to better understand the agency’s objectives
and ask pertinent questions that will help them in preparing their proposals or project specific
qualification statements (see below). For further guidance on pre-proposal conferences, see
Section 4.3.2.4 - Pre-Bid and Pre-Proposal Conferences.

Request for Contract/Project Specific Qualification Statements_- Interested A-E firms would
be required to submit their Project Specific Qualification Statements to the procurement office.
For an example of a questionnaire used to solicit project-specific qualifications, see the Federal
Standard Form 330 (SF 330), Part 1, Contract-Specific Qualifications. % The SF 330, Part1,
goes beyond the general information requested in the SF 330, Part 2. Part 1 asks the firm to
identify (1) the proposed project team, showing all firms and their roles in the project, (2) an
organizational chart of the proposed team, showing the names and roles of all key personnel and
the firm they are associated with, (3) resumes of all key personnel being proposed for the project,
and (4) relevant project experience of each of the proposed team’s firms.

1 _FAR 53.301-330.
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From these Qualification Statements, the grantee’s A-E evaluation committee would score and
rank the firms on the basis of their technical qualifications. It would be advisable not to have a
predetermined cut-off score to determine those firms that are the most qualified. Scoring should
be a tool for the individual committee member to determine the relative strengths and
weaknesses of the firms being evaluated. Also, it would be best not to determine the most
qualified firms by averaging the individual committee member scores. The numerical scores
should help each member rank the various firms in order to allow the procurement officer to
determine a “short list” for conducting oral presentations and discussions. Once each committee
member has ranked the firms (using the published evaluation criteria, the relative weights and
scoring system), the committee should meet to discuss the findings of the individual members
and reach a consensus on a ranking of the various firms.

Some agencies have found a qualitative (adjective) rating system to be more effective than a
numerical scoring system. For example, firms are evaluated with respect to their qualifications
statements in each of the evaluation criteria elements as being “excellent,” “satisfactory,” or
“unsatisfactory.” After rating each firm’s qualifications for each criterion, the committee
members then give each firm an overall evaluation rating. The overall ratings for the firms are
then compared and the firms with the most “excellent” ratings are short-listed. Whether you use
a numerical or qualitative (adjective) rating system, a written narrative by each evaluator
justifying their decision should be prepared.

Request for Technical Proposals — If you determine to require detailed technical proposals
after the short list has been determined, you will need to establish the evaluation criteria to be
used in selecting the successful contractor and to advise the firms of the criteria in your RFP.
Criteria will normally involve such matters as the following:

1. Past Performance — The solicitation should advise offerors of your approach in
evaluating past performance, including evaluating offerors that have no relevant
performance history, and should also advise offerors to identify past relevant contracts
for efforts similar to your requirement. The solicitation should also allow offerors to
provide information on problems encountered on the identified contracts and corrective
measures taken. This evaluation should also consider the past performance of key
personnel and subcontractors that will perform major or critical aspects of the work.
This evaluation of past performance, as one indicator of an offeror’s ability to perform
the contract successfully, is separate from the responsibility determination discussed in
Section 5.1.

2. Technical Criteria — Technical factors regarding the specific methods, designs, and
systems proposed to be used by the offeror will be considered and they must be tailored
to the specific requirements of your solicitation. These factors must represent the key
technical areas of importance that you intend to consider in the source selection
decision. Technical factors should be chosen to support meaningful comparison and
discrimination between competing proposals. If the agency has established minimum
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standards for determining technical acceptability of proposals, these standards must be
clearly set forth in the solicitation.

3. Key Personnel — An evaluation of key personnel is often suggested when the
procurement involves services or requirements where management of the work is a
critical factor in determining its success. Qualifications and experience of key
personnel may be an important evaluation factor. Some agencies have required oral
presentations by key personnel during which the agency officials may ask these key
personnel relevant questions to determine the depth of their knowledge in critical areas.

4. Specialized Criteria - Grantees may also want to include specialized criteria such as
experience in complying with the Americans with Disability Act requirements and
previous work on landmark or historic structures.

Design Competition — The question is sometimes raised as to whether the A&E contractor can
be selected on the basis of a conceptual design competition rather than qualifications statements.
The Brooks Act would permit grantees to select an A&E firm on this basis. The FAR discusses
this approach in Subpart 36.602-1 — Selection Criteria, paragraph (b). Of course the FAR is not
binding on grantees but the Federal parameters for using design competitions may prove useful
to grantees. Grantees will have to consider the payment of proposal stipends to those firms that
are requested to submit design proposals. 2 The amount of the proposal stipend would be
uniform for all competitors. It would almost assuredly attract greater competitive interest and
should give the grantee title to the proposal design concepts since the proposal is being paid for
by the grantee. Against the advantages is the cost to the grantee of paying for the proposals.

Architect-Engineer Selection Committee — When establishing their A-E Selection Committees,
agencies will need to appoint members who have specific expertise in the disciplines needed for
performing the contract. It would also be well to have a DBE advisor. It may be helpful to
appoint some members to this Committee who are organizationally outside the engineering
office that will be managing the A-E contract. The problem to be avoided when establishing this
Selection Committee is one of “control;” i.e., care must be taken that one office does not control
the selection process to the point where only a select group of “favorite” contractors are winning
contract awards. This committee performs the initial review of A-E contractor qualifications and
determines the rankings.

Developing the Short List — Determination of the short list or competitive range of qualified
firms with whom oral discussions/presentations will take place should be the prerogative of the
procurement officer. The short list should be a number appropriate for adequate competition and

*2 _ Grantees should consider using a two-step procedure in order to narrow the number of firms allowed to submit
design proposals (to those with a realistic chance of success) and thus to control the cost to the grantee. Step one
might be based on qualifications statements such as are normally used to select A&E firms, from which a limited
number of firms would be selected and requested to submit design proposals in step two.
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should consist of those firms that have a reasonable chance of getting the award. These firms
would then be invited to make presentations to the evaluation committee. Grantees should check
their state laws to see if a minimum number of firms is required to be short-listed.

Oral presentations by A-E firms — Having evaluated the qualifications of the A-E firms who
submitted detailed qualification statements (or technical proposals), and developed the short list
of qualified firms, the A-E Selection Committee would establish a schedule for each firm to
make oral presentations, although presentations are not always necessary or appropriate. If
discussions are necessary, they can be written or by phone or videoconference. The Committee
would advise the firms in advance of any questions the Committee had regarding the firm and its
capabilities. These questions would be addressed by the A-E firm at the oral presentation. The
Committee may also wish to specify those key personnel of the A-E firm that should present in
order to answer the Committee’s questions. It is important that the user organization be
comfortable with the actual project managers being assigned to the project, and for this reason
the presentations should be made by the firm’s proposed key staff, not by a sales executive.

Final ranking of A-E firms - At the conclusion of the oral presentations, each of the Selection
Committee members would perform a final scoring and ranking of the short- listed firms. These
final scores would then be discussed, and the procurement officer chairing the panel should
strive for consensus — finding a firm that is valued by most members and acceptable to the rest.
This process should not be a mechanical “majority-rules” vote. Failure to obtain a consensus can
result in internal fighting if the project gets into difficulty, and can even create these difficulties.
Once an agreement is reached on the highest qualified firm, that firm is then requested to submit
a cost proposal for negotiation of a contract.

Contract Negotiations - The Brooks Act requires a qualifications based procurement method
for the selection of A-E firms. Price is excluded as an evaluation factor, and negotiations are
conducted with the most qualified firm only. If an agreement cannot be reached on price with
the most qualified firm, negotiations are formally terminated with that firm. Once negotiations
are terminated, that firm is irrevocably out of contention for the contract and cannot be brought
back in. Negotiations are then conducted with the next most qualified firm. This process
continues until a negotiated agreement is reached which the grantee considers to be fair and
reasonable.

In-house Cost Estimate - One of the biggest problems noted in FTA Procurement Systems
Reviews is the failure of agencies to prepare detailed in-house cost estimates prior to receiving
cost proposals. This is especially critical in A-E procurements where there are no competing
proposals to provide a comparison. In order to meaningfully evaluate and negotiate the A-E
firm’s cost proposal, it is critical that the grantee’s technical staff prepare a detailed in-house
cost estimate (work estimate) of the work required by the A-E firm before the solicitation is issue.
In order to be useful as a tool in evaluating the cost proposal, this in-house estimate needs to be
prepared in the same level of detail that the grantee is requiring the A-E firm to submit its
proposal. In other words, the grantee’s technical staff prepares its in-house estimate as if the
grantee were the contractor proposing on the contract. It is also important that grantees require
A-E firms to submit their cost proposals in the same format in which the in-house estimate was



Best Practices Procurement Manual — Chapter 6 — Procurement Object Types: Special Consideration Page 47

prepared. Grantees should consider issuing their Request for Proposal with a sample cost

proposal format and a list of position descriptions for each of the direct labor categories used by
grantee’s in-house cost estimating team. This should allow for a one-for-one comparison of the
cost proposal and the in-house estimate, thus facilitating the evaluation and negotiation process.

Terms and Conditions - The RFP should contain all of the agency’s required terms and
conditions (clauses, etc.). This will allow the contractor to address these terms and conditions in
its proposal, which can then be discussed at negotiations. The A-E contractor should be advised
before it submits its proposal what contract clauses are negotiable and what are not. This will
save both the contractor and the grantee a lot of needless effort in discussing non-negotiable
terms and conditions. For example, Federally required clauses would not be subject to
negotiation and contractors should be so advised before they put their proposals together. Any
exceptions taken by the contractor to terms and conditions should be included in the price
proposal only. This will avoid influencing the technical evaluation, and it recognizes that
contract terms involve risk allocation and therefore cost.

Controlling the Negotiations - An experienced contract specialist who can control the meeting
should lead the negotiation team. Resource personnel (engineers, architects, lawyers, cost
analysts, etc.) are a valuable resource to the contract specialist for advice, but these personnel
should not be the ones making business decisions and committing the agency during the
negotiations. Care must be taken that the contractor does not create a situation where the
agency'’s contract specialist and resource personnel become divided in their positions. When the
agency’s team needs to discuss alternatives or possible concessions during negotiations, they
should do so in private caucuses and not in the presence of the contractor. There should be one
spokesperson for the agency—the contract specialist—who controls the meeting.

Contract Type — Grantees will need to choose the type of contract that is most appropriate for
the scope of work anticipated. BPPM Section 2.4.3 contains a discussion of contract types,
including fixed price, cost reimbursement, time and materials, and labor hour contracts. This
section should be reviewed for general guidance as to the circumstances when each type of
contract may be appropriate.

Indirect Cost Rates - The FTA Master Agreement requires grantees to accept undisputed audits
of other Federal or State government agencies for purposes of establishing indirect cost rates that
are used for pricing, negotiation, reporting and contract payments. See the paragraph above
entitled “Negotiating Indirect Costs” in the DISCUSSION section.

Profit Analysis Factors —Suggested profit analysis factors include:

o Skill and expertise of the A-E personnel required for the work,

e Contract cost risk based on contract type and the degree of risk in completing the work
within the negotiated price,
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o Potential liability (e.g., third-party liability) of the A-E firm based on the nature of the
project,

e  Prior performance record of the firm,

e Degree of contractor investment, as it may contribute to more efficient and economical
contract performance.

Profit on Change Orders — It is common practice in the construction industry for A-E firms to
request increases in their contract fees/profit based on the percentage increase in the cost of the
construction contract. Grantees should avoid this practice even though it is commonplace in the
construction industry. A-E contractors’ profits should be based on their work effort and should
never be negotiated on a predetermined percentage basis of a cost increase in the contract whose
cost the A-E firm is affecting by its designs. Grantees are prohibited from any type of cost-plus-
percent-of-cost contracting. (See BPPM Section 2.4.3.5 - Cost Plus Percentage of Cost
Contracts (CPPC).

A-E Role in Construction Change Orders, Claims and Litigation — The A-E firm can provide
assistance to the agency in the evaluation of changes to the construction contract, whether the
changes originate with the agency or with the construction contractor. When changes are
suggested by the construction contractor, they must be evaluated, before they are adopted, as to
their total system impact on the project, and the A-E is in the best position to do this. The A-E
can also prepare a cost estimate of the changed work that the grantee can use to evaluate the
construction contractor’s price proposal for the change, and the A-E can assist the grantee in
negotiations as a technical resource if the grantee so desires. The A-E also has a role to play in
the evaluation of claims submitted by the construction contractor, although in this case the A-E’s
participation is somewhat defensive. For example, the A-E may be called in to defend its
designs or specifications, or the time the A-E took to review and approve the construction
contractor’s documentation, and in this case the A-E’s efforts may not be reimbursable under the
terms of the A-E’s contract with the agency. The same would hold true for issues that go to
litigation—the A-E should be required to defend its designs and specifications without additional
charge to the agency. Grantees would do well to make this a subject for an “advance
understanding” in their A-E contracts, so that when claims and litigation occur, the parties will
understand their respective obligations. If the claims or litigation are caused by the agency’s
actions, however, and are not due to the A-E’s work products or actions, then the A-E can expect
to be reimbursed by the agency for its efforts in defending the claim and assisting the agency in
the litigation.

ABA Model Procurement Code (MPC) - The American Bar Association's Model Procurement
Code Section 5-501, Architect-Engineer and Land Surveying Services, contains a comprehensive
and very worthwhile presentation of procurement procedures using Statements of Qualifications
for the award of A-E contracts. The MPC covers the entire spectrum of events leading to a
contract award, with detailed recommendations for the procuring Agency to follow.
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Federal Procedures - The Federal Government procedures for procuring Architect-Engineer
services may be found in FAR 36.6, Architect-Engineer Services.

A-E Contract Provisions

Design within funding limitations - You may wish to include a clause requiring the A-E firm to
design the project so that the construction costs do not exceed your budget, an amount that would
be stated in the A-E contract as a “design-to-cost” requirement. If the price offered by the low
bidder in your construction IFB exceeds the stated limit in the A-E contract, the A-E firm should
be responsible to redesign the project at no increase in the price of the A-E contract. If the
higher than anticipated construction cost is due to reasons beyond the control of the A-E firm,
such as an unexpected increase in the cost of certain materials, then the A-E firm should not be
obligated to redesign the project at its own expense. Likewise, if the grantee has required
features in the facility that contribute to the bids being in excess of the budget, then a change
order to these requirements may be in order, and this too would be something beyond the A-E
firm’s ability to control, thus relieving the A-E from redesign responsibility. Grantees will need,
therefore, to examine the elements of the construction contractor’s bid to see why the bid price
exceeds the “design-to-cost” amount that the A-E was attempting to achieve. An example of a
contract clause used by one transit agency follows:

Design Within Funding Limitations %

A. The contractor shall accomplish the design services required under this contract so as
to permit the award for the construction of the proposed facility at a price that does
not exceed the estimated construction contract price as set forth in paragraph (C)
below. When bids or proposals for the construction contract are received that exceed
the estimated price, the Agency shall analyze the reasons for the excessive prices
and, if appropriate, the Contractor shall perform such redesign and other services as
are necessary to permit contract award within the funding limitation. These
additional services shall be performed at no increase in the price of this contract.
However, the Contractor shall not be required to perform such additional services at
no cost to the Agency if the unfavorable bids, or proposals are the result of
conditions beyond the its reasonable control.

B. The Contractor will promptly advise the Director of Purchasing if it finds that the
project being designed will exceed or is likely to exceed the funding limitations and
it is unable to design a usable facility within these limitations. Upon receipt of such
information the Director of Purchasing will review the Contractor's revised estimate
of construction cost. The Agency may, if it determines that the estimated

43 For additional information, contact Ms. Ann Geter, Central Ohio Transit Authority, at 614-275-5903.
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construction cost contract price set forth in this contract is so low that award of a
construction contract not in excess of such estimate is improbable, authorize a
change in scope or materials as required to reduce the estimated construction cost to
an amount within the estimated construction contract price set forth in paragraph (C)
below.

C. The estimated construction contract price for the project described in this contract is
$

Design errors or deficiencies - If the A-E firm’s designs, drawings or specifications contain
errors or deficiencies, the A-E firm should be required to correct them at no increase in price to
the grantee. When errors are discovered during construction, A-E’s are generally liable for
correction of the drawings at their own cost, and for the difference between what the “correct”
construction will cost (as a change order issued to the construction contractor) and what it would
have cost in the original contract had the drawings been correct. This includes any tear-out that
needs to be done, etc.

State licensing laws also result in many multi-state A-E’s that are set up as shell companies to
hold licenses in different states. Agencies should obtain a performance guarantee from the
parent company in these situations.

A-E Insurance — Agencies should require A-E’s to have General Liability as well as Errors and
Omissions insurance. When A-E’s propose to be self-insured, agencies must look carefully at
the adequacy of the firm’s assets before accepting this self-insurance approach. See also BPPM
Section 6.6 — Insurance.

6.6 INSURANCE

REQUIREMENT

49 CFR Part 19.31 prescribes insurance requirements for grantees who are institutions of
higher education, hospitals, and other non-profit organizations:

Section 19.31 Insurance Coverage. Recipients shall, at a minimum, provide the
equivalent insurance coverage for real property and equipment acquired with Federal
funds as provided to property owned by the recipient. Federally-owned property need
not be insured unless required by the terms and conditions of the award.

The Master Agreement, FTA MA(12), Section 20 prescribes insurance requirements for all
grantees:

a. Minimum Requirements. At a minimum, the Recipient agrees to comply with the
insurance requirements normally imposed by its State and local governments.
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b. Flood Hazards. To the extent applicable, the Recipient agrees to comply with the
flood insurance purchase requirements of section 102(a) of the Flood Disaster Protection

Act of 1973, 42 U.S.C. Section 4012a(a), with respect to any Project activity involving
construction or acquisition having an insurable cost of $10,000 or more.

DISCUSSION

The Master Agreement prescribes a requirement that grantees determine what their
individual States require in terms of insurance for construction projects, and that grantees
ensure that their State insurance requirements, if any, are reflected in third party contracts.
The customary approach for insuring against risks associated with work under third-party
contracts is to require contractors to purchase and maintain insurance coverages that the
grantee specifies within the terms and conditions of the third-party contract. These terms
and conditions would specify the type of insurance required, such as workers compensation,
builder’s risk, general liability, railroad protective insurance, automobile, errors and
omissions, etc., as well as the amount of the various coverages required.

Under 49 CFR 19.31, institutions of higher education, hospitals, and other non-profit
organizations are required to insure real property and equipment, which has been
acquired with Federal funds, to the same degree, if any, they insure their own property and
equipment. This CFR requirement pertains to property that has been procured and
accepted by the grantee, and for which title has vested in the grantee. This type of
insurance would be designed to insure against damage or loss to the property itself, and the
grantee would procure this insurance directly from an insurance company or through an
insurance broker, as part of its annual insurance program for the grantee's property and
operations.

Best Practices
Wrap Up Policies

Construction projects - The traditional method of insuring the participants on large construction
projects has been for each party (project owner, contractors and subcontractors) to purchase
insurance independently to protect themselves from financial losses. In contrast with the
traditional method, project owners can elect to purchase a wrap-up insurance policy that will
cover all the parties involved in the project. Over the past decade, wrap-up insurance has
become increasingly popular because of the potential for cost savings. In 1998, for example,
wrap-up insurance covered about 300 construction projects nationwide.

* _ For an example of a grantee's third-party contract Insurance Specifications, contact Mr. Harry Hower, Manager
of Insurance, MARTA, at (404) 848-4504.
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Grantees may want to consider some type of wrap up program for their larger construction
projects (those over $10M). These programs are also known as owner controlled insurance
programs (OCIP). A wrap up or owner-controlled insurance program is one in which the
Transit Agency procures an insurance program covering all contractors and subcontractors who
will be working on a large construction project or a family of related construction projects.
Typical insurance coverage would provide for: workers compensation, general liability, and "all
risks course of construction” (sometimes referred to as builder's risk). This policy is usually
purchased through the services of an insurance broker, who may have been selected through a
competitive RFP. As construction contracts are awarded over the term of the policy period, the
names of the contractors and all subcontractors are added to the policy as named insureds.

This approach has been used with excellent results. ** Among the advantages noted are:

e The Agency knows for sure that its contractors/subcontractors have adequate insurance
coverage.

e For Workers Compensation insurance there will be premium discounts because of the
size of the policy. When the insurance is bought as one, coordinated policy, rather than
procured piecemeal through the individual contractors and subcontractors, there will be
premium discounts. The bigger the policy, the bigger the discount. Other premium-
saving plans may be available through a wrap-up program. Note that the construction
contractors are informed in the Invitation For Bid (IFB) provisions what insurance the
Agency is providing, thus permitting the contractors to request credits from their
insurance companies for that project. The credits to their premiums can then be passed
along to the agency in terms of lower bid prices.

o Newer and smaller construction contractors may have a difficult time getting insurance.
This is especially true for small contractors and some Disadvantaged Business
Enterprises (DBE's). A wrap up program can enhance the Agency's DBE
participation, as well as the overall competitive environment for its construction projects,
by enabling more contractors to compete for the work.

¢ In cases where there is a loss and it is not clear which construction contractor or
subcontractor is at fault, the injured party does not have to prove which company caused
the loss, only that a loss has occurred, and someone in the group was responsible. This
greatly reduces the cost of settlement of claims, with obvious benefits to the injured
parties.

e By having one insurance company, there will be one insurer's safety engineer with
complete authority over the entire job, thus providing better coordination of safety issues.

s See footnote above.
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GAO Study of Wrap Up - In 1999 the U.S. General Accounting Office (GAQO) completed a study
of six major transit and highway projects using wrap-up insurance. * These projects included
several design-build projects financed by FTA and FHWA. The purpose of the report was to
identify the advantages and disadvantages of wrap-up insurance over traditional insurance and
the factors that can affect the broader use of wrap-up insurance.

GAO found a number of advantages and disadvantages in using wrap-up insurance. Their
research findings included the following:

Major advantages include savings from buying insurance “in bulk,” eliminating
duplication in coverage, handling claims more efficiently, reducing potential litigation,
and enhancing workplace safety. According to insurance industry officials, wrap-up
insurance can save project owners up to 50 percent on the cost of traditional insurance,
or from 1 to 3 percent of a project’s construction cost, depending on its size. The
potential disadvantages of wrap-up insurance include requiring project owners to invest
more time and resources in administration. Project owners must hire additional
personnel or pay to contract out the management of wrap-up insurance. In addition,
Project owners could also have to pay large premiums at the beginning of the project.
However, transportation officials said these costs were reasonable.

A number of factors can affect the broader use of wrap-up insurance. Perhaps the most
significant barriers are state systems for workers’ compensation that, in some states,
effectively prevent wrap-up insurance by greatly reducing its potential cost savings.
Another limitation is that a project must be sufficiently large, or contain at least a
sufficient amount of labor costs, to make wrap-up insurance financially viable. Finally,
some contractors dislike wrap-up insurance because it reduces a contractor’s profits
from insurance rebates.

Types of Wrap-Up Insurance Plans - Two types of plans are available to project owners. One is
to pay a flat premium (also known as a guaranteed cost plan). With this plan, premiums remain
fixed for the term of the policy even if a high amount of claims is paid out. This type of plan is
common for small and medium-sized businesses. The second type of plan is known as a loss-
sensitive plan. Here the premiums depend on the policyholder’s claims that are actually paid
(called “losses”). A loss-sensitive plan returns a refund for low losses and charges additional
premiums for high losses, thus giving the owner an incentive to maximize safe operations. Five
of the six major projects studied by GAO used loss-sensitive plans, and all used deductible limits
to lower their insurance costs. **

% Transportation Infrastructure: Advantages and Disadvantages of Wrap-Up Insurance for Large Construction
Projects, B-281480, June 1,  1999. The GAO report may be accessed at
http://www.gao.gov/archive/1999/rc99155.pdf. Orders may also be placed by calling (202) 512-6000.

*_ Some project owners share the insurance rebates with their contractors. For example, the Boston Artery project
will share 20 percent of any savings with contractors in the form of safety incentive awards.
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Cost Savings - The six projects studied by GAO all claimed cost savings as a result of using
wrap-up insurance. Savings claimed ranged from $2.9 million to $265 million. # Contributing
to these savings were fewer injuries resulting from centralized safety programs, as well as using
bulk buying power, avoiding duplicate insurance coverage, using more efficient ways to process
claims, and reducing litigation. *

Centralized Safety Programs - Under traditional insurance, each contractor and its insurance
company may be involved with safety but typically there is no coordinated safety program. Each
contractor and subcontractor is concerned only for their segment of the work, and the degree of
emphasis placed on safety will vary from contractor to contractor. Additionally, some of these
contractors may be poorly monitored by their insurance companies at the job site. In contrast, on
projects insured under wrap-up policies, the responsibility for safety will be centralized in one
safety team (including one insurance company) that oversees all aspects of safety at a job site,
with jurisdiction over all contractors and subcontractors. It is improved safety, resulting in fewer
injuries, that produces much of the potential savings from wrap-up insurance. When loss-
sensitive plans are used, the participants have a compelling financial interest to keep injuries to a
minimum so as to realize insurance rebates. All six projects studied by GAO claimed reduced
injuries as the main basis for their insurance cost savings. ®

State Insurance Regulations — Because three-fourths of the total insurance cost on a construction
project can be for workers’ compensation, removing it from the project owner’s control
effectively eliminates most of the cost savings derived from wrap-up insurance. >t And this is
what happens in some states that require contractors to use the state fund for workers’
compensation as the primary insurance vehicle for construction projects. 2 Some states, such as
Michigan and Ohio, require owners to obtain prior approval for wrap-up insurance from the state
insurance regulator. Michigan also establishes a minimum project cost of $65 million to be

8 _ GAO also notes that in 1998 an FTA Transit Construction Roundtable study of 18 members indicated that
savings of 28 percent were realized by purchasing wrap-up insurance for major projects.

9 _ GAO noted that large labor-intensive projects with construction costs between $50 million and $100 million
would be in a better position (i.e., buying power) to obtain wrap-up insurance.

*0 _ The Boston Artery project cited a loss ratio of 23 percent compared to a historic national average of about 65
percent for that type of project. The Michigan Blue Water Bridge project cited a loss ratio of 10 percent compared
to a national average of 50 percent for that type of project.

S _ \Workers’ compensation insurance pays claimants in case of injury, disability, or death of employees resulting
from work on the job.

52 According to a 1997 GSA study of wrap-up insurance, North Dakota, Ohio, Washington, West Virginia, and
Wyoming have a state fund into which all contractors must pay and a project owner cannot obtain separate workers’
compensation insurance coverage.
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eligible for wrap-up insurance. Oregon limits wrap-up to projects of $100 million and will not
allow “rolling” different projects (combining several projects) under one insurance program.

Developing Insurance Cost Information — In the six projects studied by GAO, owners developed
cost information for traditional vs. wrap-up insurance by one of three methods: (1) obtaining
two bids — one with insurance included (traditional method) and one with insurance excluded
(wrap-up method), (2) removing insurance costs from existing contracts, or (3) relying on
brokers’ estimates of traditional insurance.

Helping Small and Disadvantaged Businesses — By providing insurance coverage to all
contractors, including small and disadvantaged businesses, owners can often improve the degree
of participation by these businesses when they use wrap-up insurance. For example, according
to GAO, the Chicago Transit Authority (CTA) achieved about 30 percent participation by DBES
in their 1994 Green Line Rehabilitation Project.

Potential Problems With Wrap Up - Grantees must be cautious about contractors with poor
safety records and high insurance costs. They can present a problem when the grantee is using
an owner controlled insurance program. Grantees using an OCIP should specify in their
solicitation documents (IFB’s, RFP’s) that the bidder’s past performance with respect to safety
matters will be considered as part of the grantee’s determination of contractor “responsibility.”
See Section 5.1 Responsibility of Contractor.

Mega-projects - On mega-projects, grantees should consult with individuals who have had
working experience with such projects because there may be opportunities for innovative
techniques. Such projects lend themselves to creative negotiations with the insurance
companies. FTA regional personnel with such experience may be consulted. >

Equipment and Supplies - Equipment contractors would typically furnish their own insurance
coverage for the products they furnish, except that for installation of heavy equipment, the wrap
up policy could apply to the installation work. It would be prudent to do some market research
before establishing the insurance limits that you require the suppliers to have in order to bid on
your requirement. If the limits are too large, it may restrict competition. By calling the potential
bidders in advance, you can determine what insurance limits are reasonable to stipulate in your
IFB or RFP.

Hazardous materials - When your project requires the contractor to work with pollutants or any
type of hazardous materials (such as asbestos, waste oil products, parts cleaners, etc.,) be sure to
have your insurance specialist and your environmental safety officer review all of the
contractor's policies very carefully to determine if there are any exclusions in any of the policies

3 _ For FTA Region 1 experience with the Central Artery Project in Boston ($11B), contact Mr. Richard Cole at
(617) 494-2395.
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for the type of material involved. If there is any question in any of the policies, be sure to have
the contractor obtain a rider from his insurance company removing the exclusion.

Architect -Engineer Services - It is the customary practice of Architect-Engineer firms to buy
errors and omissions insurance to protect against design errors which they may make in the
course of their design work. However, there may be situations where the cost of insurance for a
particular project is very high. This could occur, for example, when the A-E firm is designing
elements of a system, such as a rapid rail system, which will carry large numbers of passengers.
This situation carries with it the potential for very high liability in the event of an accident
caused by a faulty design of a system element. In some cases, like these, Agencies have decided
to indemnify their A-E firm against liability arising from design errors or omissions. When this
approach is followed, the A-E firm does not incur the very high cost of errors and omissions
insurance, which would have been passed along to the Agency as a direct cost on their contract.
The money thus saved by the Agency in not having to pay for insurance could then be deposited
in a special self-insurance fund from which future claims, if any, would be paid. If there are no
accidents and claims, the Agency will realize some extraordinary savings. MARTA elected to
use this indemnification approach with its primary engineering consulting contractor, and the
resulting savings were about $300,000 annually. Any decision to adopt this approach is a major
one, and obviously entails an element of risk to the Agency. It should be pointed out that in
many states it is against public policy for one party to indemnify another against that party’s own
negligence. Under these circumstances, the type of indemnity described would be illegal.

6.7 ARTWORK

REQUIREMENT

Requirements related to the procurement of artwork in transit projects may be found in the
following documents:

a. FTA Circular 9400.1A — Design and Art in Transit Projects, dated June 1995.

b. 49 CFR Section 18.34 “Copyrights.”

DISCUSSION

FTA Circular 9400.1A provides FTA policy and guidance for the incorporation of design
and art into transit projects funded by FTA. 2 Some of the more important issues in this
Circular concern:

1. The eligibility of design and art as eligible costs and guidance for the
incorporation of quality design and art into transit projects funded by the FTA.

%4 Grantees may access this Circular at: http://www.fta.dot.gov/legal/guidance/circulars/9000/433 1313 ENG_HTML.htm
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2. Flexible guidelines for the amount to be spent on artwork; e.g., costs should be at
least one half of 1% of construction costs, but should not exceed 5% of
construction costs, depending on the scale of the project. Funds spent on the
artwork should be adequate to have an impact.

3. The encouragement of artists to interact with the community (residents and
businesses) on a project.

4. The Circular has certain specific recommendations for the procurement of art:

a. The selection process should consider use of a variety of artists that are
capable of working on the project,

b. Selection of artists should be by a panel of art and design professionals, such
as art administrators, artists, curators, and architects,

¢. The community surrounding the future facility should participate in the
selection process — this may include all levels of participation, including
generating ideas for the project, supplying information, attending panel
meetings, and being voting members of the panel.

5. Criteria for evaluating specific works of art for commissioning. These would
include:

a. quality of art or design,

b. impact on mass-transit customers,

¢. connection to site and/or adjacent community; art that relates, in form or
substance to the cultures, people, natural or built surroundings, or history of
the area in which the project is located,

d. appropriateness for site, including safety and scale,

e. durability of materials,

f. resistance to vandalism, and

g. minimum maintenance.

Best Practices

The size and nature of the project may affect the choice of procedures to be followed. The
guidance here may be most relevant for the procurement of major art-in-transit projects, and is in
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fact taken from the experiences of several transit agencies that have procured or are in the
process of procuring significant artwork for their transit projects.

Grantees should also be familiar with the ten case studies that FTA has published on its website
detailing the “lessons learned” from agencies that faced a diversity of problems and challenges in
bringing their art-in-transit projects to a successful conclusion. %

A. Maintaining an Artists Registry

Many States and the U.S. General Services Administration (GSA) maintain an Artists Registry.
The GSA has developed the “GSA National Artists Registry,” which is a database of several
thousand contemporary American artists of all career levels, media, and styles. This registry is
used to solicit expressions of interest from artists whose prior work is of the type that GSA is
interested in considering for their current project.

The Los Angeles County Metropolitan Transportation Authority (MTA) maintains a mailing list
database of professional artists who are interested in working on MTA programs. Inclusion on
the mailing list is open to all professional artists on an on-going basis. Artists are solicited from
this mailing database for expressions of interest via open ‘Call for Artists.’

It must be pointed out that some Artists Registries require the submission of slides and
statements of qualifications by artists. They require considerable time and resources to maintain,
and unless acceptance into the registry is juried, the number of unqualified or inappropriate
artists may expand to the point of rendering the registry of little or no value. Artists will want to
update their slides periodically, and the handling, storage, database entry and return mailing may
be prohibitive for all but the largest programs.

A more practical approach for most grantee organizations will be to contact their State’s Arts
Council and other organizations that maintain mailing lists of public artists. Examples of these
other organizations would include other transit agencies that have been active in public artwork
programs > and organizations such as Forecast Public Artworks at www.forecastart.org and
Public Art Network (PAN) at www.americansforthearts.org. This approach will provide the
grantee with an extensive list of artists at minimal expense to the grantee, and is a much more
practical approach for those grantees that have “one-time” artwork projects and limited staffing
to maintain an expensive Artists Registry or mailing database.

%5 _ These case studies may be found at:
http://www.fta.dot.gov/transit_data_info/reports_publications/reports/art_in_transit/2260 ENG_HTML.htm.

56 LAMTA, NYMTA, SEPTA, Metropolitan Council of Minneapolis, MN.


http://www.forecastart.org/
http://www.americansforthearts.org/
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B. The “Call For Artists”

The “call for artists” can be published for national coverage in publications such as Public Art
Review, Sculpture Magazine, Art In America, ArtNews, and ArtForum, and regional periodicals
such as, New Art Examiner, ArtPapers, and ArtWeek as well as local newspapers. However, the
experiences of several agencies in advertising have not been completely satisfactory as far as
reaching prospective artists. A far more successful approach has been to develop the names and
addresses of the artists to be solicited and send them a notice of the commission opportunities
and “Request for Expression of Interest” (RFI) letter. For example, Southeastern Pennsylvania
Transportation Authority (SEPTA) hired an art consultant who culled a list of candidate artists
from various art foundations. Other agencies have used their State Arts Council as a resource for
listings of artists’ names and addresses. As already discussed, some have gone to the expense of
maintaining Artists Registries and mailing databases to identify candidates who are contacted
directly by mail.

Applicants are normally asked to provide resumes, slides of past work, copies of published
reviews/articles about their work, and perhaps a videotape of several minutes length. Artists may
also be required to state in their cover letters why they are interested in creating artwork for the
project being advertised and why their work is applicable to an outdoor transit environment.

C. Publicizing the Project’s Art Budget

It has been the practice of almost all agencies, including the U.S. GSA, to publish the agency’s
budget for the art project at the time the “call for artists” is released and/or the notices are sent to
candidate artists soliciting their interest in the project. The reasoning behind the practice is to
inform the artists of the relative magnitude of the project and to establish an evaluation and
selection process that will be based on a “best-value-for-the- money” type of decision, instead of
the more traditional procurement approach of determining the lowest price proposal that will
produce an artwork that meets a predetermined specification. In other words, agencies want the
very best product that can be obtained with the funds available for art, and there is generally no
motivation to reduce the artwork monetary investment by selecting art concepts that are less
costly but also may be artistically and aesthetically less rewarding to the agency and the
community.

An example of a budget that was published with a “Call to Artists” by the Metropolitan Council,
Minneapolis, MN is shown in Appendix B.18 — Hiawatha Line Public Art & Design Budget.
The Call to Artists listed sixteen commission opportunities, four of which were “Design Only”
commissions, while twelve others were listed as “Design, Fabrication, and Installation”
commissions. The work involved in the various phases of these commissions was described in
the Call to Artists, and the amount of the commission allocated for each phase was as shown in
Appendix B.18. Note that every commission included the completion of designs and the
preparation of construction drawings within the scope of the initial contract award. The initial
contracts did not, however, include the Fabrication and Installation Phases. The agency’s
decision to involve any particular artist in the Fabrication and/or Installation Phase was to be
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made at the completion of the Design Phase, and was to be related to such considerations as the
artwork design, the artist’s interest in involvement in the Fabrication and Installation Phase, and
the agency’s interest in retaining the artist’s involvement in those follow-on phases. The
involvement of any particular artist in the Fabrication and Installation phase could vary from the
complete fabrication and installation of the artwork, fabrication and installation of certain
elements of the artwork coordinated with the installation of other elements by the project’s
Design/Builder, oversight of fabrication and installation by the project’s Design/Builder, or in an
unusual situation, no involvement at all. Because the involvement of the artist might vary in the
Fabrication and Installation Phase, the commission amount associated with this Fabrication and
Installation Phase was estimated as a maximum amount in the published budget. The actual
amount of any fabrication and installation commission was to be determined by negotiations
between the agency and the artist at the conclusion of the Design Phase depending on the artist’s
degree of involvement. >

D. The Selection Process

Timing - One of the most important lessons learned from those who procure artwork is that the
artist should be selected and on-board at a very early date in the design process, preferably at the
inception of the design process as members of the design team. Starting the artist early with the
Architect-Engineer firm that will do the design work enables the artist to have maximum
opportunities for the artwork. If you wait until the facility is designed already, or virtually
designed, you limit what the artist can do. This is a major consideration. In order to afford the
artist the opportunity to collaborate with the A/E firm during the design concept phase, the artist
selection process should begin well before the A/E contract is awarded.

Methods of Selecting Artists - There are two basic approaches that have been used to select
artists. One involves the selection of a “short list” of candidates from whom competitive
proposals are solicited and evaluated. These proposals would typically call for the submission of
design concepts, models and/or renderings, cost proposals, etc. The other approach is one in
which the evaluation is designed to select the artist instead of selecting the best artwork concept
as in the competitive proposal method. This method would produce a “short list” of the most
qualified candidates based on artists’ resumes, slides of previous artwork products, videotapes,
the artist’s expected hourly remuneration, etc. Interviews are conducted with the short-list
candidates. Selection then follows the interviews. The latter approach does not involve the
submission of design concepts for the project being advertised — the preparation of designs
comes after artist selection. Nor does this approach call for artists to submit the estimated prices
of their artwork because the art has not yet been designed. It does, however, call for the artists to
submit their proposed hourly rates of remuneration, which fulfills the requirement of FTA
Circular 4220.1E that cost be a factor in the selection process. Note that cost may in fact be the

> _ For further information about this public art program contact Mr. David Allen, Metropolitan Council Hiawatha
Public Art and Design Manager at (612) 215-8221.
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least important factor if the grantee so chooses, but it must be considered in the selection process.
A discussion of these two approaches follows.

Review of Qualifications to Determine a “Short List” of Candidates — Having issued the “call for
artists” and received letters of interest from candidate artists, most agencies (with participation of
an artist selection panel) use a qualifications-based process to narrow down the candidates to a
“short list” of four to seven candidates. This process of developing the short list would typically
be based on the artist’s past work. Resumes and slides of the artist’s previous work would
normally be reviewed (by a selection panel) at this stage of the evaluation process. Artists would
not normally be required to submit a “technical proposal” of their conceptual designs for the
project at this stage.

Selection after Interviews — Having determined a “short list” of candidate artists, agencies’
approaches to determine the actual winning artist may vary. When the project is just beginning
and the artists will be working with the A/E firm to develop design concepts, the typical
approach has been to furnish the short-listed artists with the community profile and invite them
to be interviewed by the selection panel. The winning artist is then selected on the basis of their
past work and the interview process. An example of the artist selection criteria which might be
used in this type of scenario would be as follows:

. Aesthetic quality of previously completed art projects and commissions.

) Applicability and suitability of past work to the specific commission opportunities
being advertised by the grantee.

) Appropriateness of previously completed artworks to their sites, including safety
and scale.

. Durability and suitability of materials, resistance to vandalism and a minimum of

maintenance requirements.

) Experience working with the public and neighborhood communities.

Soliciting Competitive Proposals — When the project for which the art is being procured has
already been designed and/or built, some agencies invite all of the short listed artists to submit
proposals for the project. However, some agencies have required proposals even when the artist
selection process is occurring early in the program, before the A/E firm has done any design.
When proposals are solicited, and following the submission and evaluation of these proposals,
interviews are then scheduled with all of the candidates where the artists may present their
proposals and the agency’s selection panel may ask questions of the artists. Artists may be
called upon to present a rendering of their proposed artwork (a model or drawings or written
descriptions), a cost proposal, and samples of the actual proposed material to be used. The cost
proposal (budget) would include costs for design, fabrication, site preparation and installation,
insurance, etc. Since the conceptual designs are probably the most valuable contribution that the
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artists will make, agencies have often felt it equitable to compensate the artists for this
conceptual design work, and they will establish a uniform amount of money to be paid to each
artist for his/her work in developing the proposal. For example, SEPTA’s procurement of
artwork for the Frankford Transportation Center included a “design stipend” of $2,500 to each of
the semi-finalist artists that were asked to provide detailed proposals as part of the final
competition. This design stipend of $2,500 for the semi-finalists was adequate to generate
significant interest from nationally acclaimed artists.

This approach of requiring competitive proposals is not without its problems. The first
significant problem will be how to involve the community during the process of proposal
(conceptual design) development. Community involvement is one of the most important aspects
of the design process and FTA Circular 9400.1A notes it as such. It may be difficult for
community representatives to deal objectively and interact with the competing artists’ designs if
competitive proposals are required. Experience has shown that involvement of community
representatives at this stage produces problems in having to deal with a number of competing
artists and designs, and to reconcile differences of preference with grantee personnel responsible
for artist selection. It may be easier and perhaps more constructive for community
representatives to work with one artist who has been selected by the grantee prior to conceptual
design development, and then serve as a major contributor to the process of design development.
This affords the community a design development role during conceptual design work rather an
after-the-fact- role with several artists whose design concepts have already been formulated.
Another consideration is the adequacy of the design stipend. Will the stipend your agency can
afford to pay a number of artists be adequate to compensate them for research, travel, community
discussions, conceptual design work, models, renderings, etc.? Consider also whether the rather
small stipend and limited time given to the competing artists will produce the best possible
design concepts for your project, or whether your agency would be better served with selecting
an artist based on the quality and suitability of his/her past work for your application, and giving
this artist more resources and time to produce the best design concept after collaboration with
community representatives.

E. Contracting with the Selected Artist for Design and Fabrication of the Art
Direct Contract vs. Subcontract with the A/E Firm — Most agencies will normally award a prime

contract to the artist, although some have assigned the responsibility of contracting with the artist
to the A/E firm that is doing the facility design.

Type of Contract — Because of potential problems with unsuitable accounting systems for cost
reimbursement contracts, grantees would be advised to consider contract types for artwork that

%8 _ For further information, contact Elizabeth Mintz, Manager of SEPTA’s Art-In-Transit program, at (215) 580-
3633.
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do not require the auditing of incurred costs. Using a fixed price contract with the artist would
usually be preferable to a cost type contract.

Determining a Fair and Reasonable Contract Price — When negotiating a contract price with the
selected artist, a cost proposal should be solicited, evaluated and negotiated as with any
procurement for professional services; e.g., a contract with an architect to design a facility. Itis
recommended that the grantee consider whether it is advisable to contract initially for the design
phase of the work and postpone negotiations of the cost/price for fabrication and installation until
the design is completed and approved. This phased approach would then allow the artist to
solicit bids or proposals from fabricators and installers based on a final design and specifications
for fabrication and installation. The phased approach will avoid the problem of trying to
prematurely guess what the fabrication and installation costs will be prior to completion of the
design. A phased approach will also allow the grantee and artist to negotiate fixed price contracts
for the design phase and then for the fabrication/installation phase. This in turn will avoid the
pitfalls inherent in cost reimbursement contracting with an artist that probably does not have a
cost accounting system in place that is suitable for a cost type contract. See the paragraph,
Fabrication Costs, below.

Experience with artwork projects would indicate that the design phase of the project could be
anywhere between 10% and 20% of the total project budget. For larger projects the design phase
costs should represent the lower end of the range (about 10% of the project budget). Smaller
projects may have a larger percentage (up to 20%) of the project cost devoted to design
activities. The primary reason for this is that the costs of doing community research, including
the travel expenses associated with this research and discussions with community
representatives, will represent a larger fraction of the total budget for smaller projects than larger
ones. This is not to suggest that the design phase contract be negotiated as a percent of the total
project budget, only that grantees may wish to apply these historical percents as a “sanity check”
when evaluating the artist’s cost proposal for the design phase. Design budget percentages may
also be impacted by the artist’s national/international prominence and recognition. Historical
experience with architectural fees for a variety of construction projects may prove to illustrate
the point being made here. Typical fees for the most artistic type of building projects have been
tabulated by the

R.S. Means Company, and the fee percentages range from a high of 16% of total project costs for
the sma{!!}er projects ($100K) to a low of 8.3% for the highest dollar value projects (over
$50M).>

Determining an Hourly Rate of Compensation - The hourly rate of compensation for the artist
should be proposed by the artist in his/her cost proposal (along with the other necessary cost
elements), and evaluated by the grantee for reasonableness. The grantee would be advised to

% _R.S. Means Company, Square Foot Costs, 23" Edition, p. 438. However, artists may not necessarily base their
compensation rates on providing the same types of professional design services as practiced in an architectural
office, but by the track record of unique, one-of-a-kind commissions that respond to curatorial forces operating in
the curatorial world of the gallery, the museum and the broader art market.
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evaluate the artist’s compensation on other projects, as well as what artists working on similar
size public art projects have recently and historically been paid by other owners. The objective
is to determine a fair and reasonable rate of compensation for the expertise offered by that
particular artist, which will be an important part of the overall contract price for the design phase.

Determining a fair and reasonable hourly rate of compensation for the artist may also be
extremely helpful if for any reason the grantee decides to terminate the artist’s contract for the
convenience of the grantee. In the event of a termination, the grantee and the artist will have to
negotiate the amount to be paid the artist for his/her efforts up to the point of termination.
Having already negotiated an hourly rate of compensation as part of the contract negotiations to
determine a price for the design phase contract, the parties will then have an equitable basis to
determine the amount to be paid for the artist’s efforts prior to the termination.

Payment Provisions — Design Phase — Experience has shown that there may be problems with
using standard “progress payment” clauses where payments are made at regular intervals based
upon the artist’s “progress” towards completion of the artwork design. Measuring progress on
an artwork contract may prove to be a very subjective exercise and one that causes problems for
the agency and the artist. A preferable approach would be to use a “milestone” payments
approach where contractually specified dollar payments are to be made for achievement of
specified milestones.

Fabrication Costs - When the artist is to be contractually responsible for fabricating the artwork,
the typical scenario will involve a subcontractor that will do the actual fabrication work. It is
very important that the artist be required to furnish credible cost and price information regarding
fabrication of the artwork so that a realistic contract price can be negotiated with the artist.
Grantees should not rely on “guestimates” from the artist when the contract price is being
negotiated. There has been a tendency to use the artist’s own cost estimates for fabrication
instead of requiring the artist to obtain realistic cost/price proposals from fabricators. This in
turn has led to some significant cost overruns when the real fabrication cost becomes known as a
result of bids obtained later by the artist. This tends to happen when the agency’s contract with
the artist is a cost-reimbursement or Time and Material type of contract. Owing to the
uncertainties in fabrication costs, agencies may want to contract in “phases” for the artwork
project, where the first phase is for work up to submission and agency approval of the artist’s
design, and a second phase for fabrication and installation support by the artist. This second
phase would be priced using competitive bids from fabricators following agency approval of the
artist’s detailed designs.

Intellectual Property Rights — Ownership of data and copyrights may be negotiated by the
grantee and the artist under an arts in transit procurement provided that the Federal interests are
protected. 49 CFR 18.34 — Copyrights, requires the grantee to include a clause in the artwork
contract that provides FTA a royalty-free, non-exclusive, and irrevocable license to reproduce,
publish or otherwise use, and to authorize others to use, for Federal Government purposes, the
copyright developed under the grant.
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Grantees will want to involve their Legal Counsel in drafting and negotiating the specific
provisions related to rights in the Artwork and artwork design concept developed under the
contract due to stipulations found in Federal and State laws governing artists’ rights. Some of
the more important issues that have been addressed (but not necessarily resolved as stated) by
those procuring artwork have included the following:

RIGHTS IN ARTWORK DESIGN AND ARTIST’S SUBMITTALS

1.

Copyright: Artist’s rights in all drawings, documents, studies developed by artist as
well as the artwork itself.

License for FTA: To reproduce, publish or authorize others to use for Federal
Government purposes, in accordance with 49 CFR Section 18.34 — Copyrights.

Right of grantee to reproduce (such as photographs and prints): For noncommercial
purposes (educational, public relations, arts promotional, etc.) the Artwork submittals
and Artwork Design.

Right of grantee to distribute reproductions: To the public by gift, sale or other
transfer of ownership.

Right of grantee to incorporate the Artwork Design into any trademarks or service
marks.

Grantee rights for commercial uses: To be negotiated with the artist and the terms to
be established in a separate written agreement.

. Artwork Design not to be duplicated by artist without grantee’s written consent.

Termination of Artist’s Rights: Artist’s rights terminate with death of Artist and do
not extend to Artist’s heirs, successors or assigns.

RIGHTS IN THE ARTWORK

1.

Ownership: Title to pass to the grantee upon installation and final acceptance of
Artwork. Grantee to have right to donate, transfer, or sell the Artwork, or any portion
thereof.

Display: Grantee to have exclusive right to publicly display the Artwork and to loan
the Artwork to others for purpose of public display.

Reproductions and Adaptations: Grantee to have license to reproduce (e.g.,
photographs and prints) and three-dimensional reproductions for noncommercial
purposes (educational, public relations, arts promotional, etc.) Examples of such



Best Practices Procurement Manual — Chapter 6 — Procurement Object Types: Special Consideration Page 66

reproductions for noncommercial purposes might include: books, slides, postcards,
posters, tee-shirts, mugs and calendars; reproductions in art magazines, art books,
newspapers, videos, film and other visual media of whatever kind; reproductions in or
on world wide web sites, internet sites and other electronic media; and reproductions
for advertising purposes. Reproductions to contain a credit to the Artist and a
copyright notice.

4. Commercial Uses by Grantee: Reproductions for commercial uses are only to be
made with the mutual consent of the parties; e.g., use of the Artwork as background
for advertisements, publications, movies, television, video and other types of
productions or entertainment media.

5. Artist Credit: All references and all reproductions or adaptations of the Artwork will
credit the Artwork to the Artist unless Artists requests to the contrary.

6. Artist’s Commitments: Artwork Design not to be duplicated by artist without
grantee’s written consent.

7. Future Removal, Relocation or Modification: Grantee to have right to remove the
Artwork from the site and relocate to another site.

8. Repairs and Restoration: Grantee, after consultation with Artist, shall have the right
to determine when and if repairs and restorations are needed. If grantee makes
repairs or restoration not approved by Artist, Artist shall have the right to sever its
association with the Artwork.

9. Termination of Artist’s Rights: Artist’s rights terminate with death of Artist and do
not extend to Artist’s heirs, successors or assigns.

10. Notice of Claims: Artist to give grantee written notice prior to asserting any claim
pertaining to the Artwork, and the grantee shall have not less than 90 days from the
date of receipt of claim to cure any such claim.

11. The right of grantee to incorporate the Artwork into any trademark or service marks
to be utilized by the grantee and to register the same in accordance with state or local
law.

F. Contracting for Installation of the Artwork

Many times the installation work will be outside the artist’s realm of expertise, especially for
work involving construction services. Much artwork installation will be regulated by the Davis-
Bacon Act wage requirements. For example, modifications to real property, such as the
installation of murals on building walls, will require Davis-Bacon wage determinations.
Agencies may wish to contact their regional Department of Labor (DOL) office for assistance in
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determining the applicability of the Davis-Bacon Act to their artwork projects. It has been the
usual practice to install the artwork under a construction contract competitively bid. For
example, the artwork installation may be part of the main construction contract for the project.
When this is done, the artist’s services are usually obtained to serve in the role of a consultant to
the agency or the A/E firm that has responsibility for construction oversight.
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Chapter 7

7 - Disadvantaged Business Enterprise

7.1 Comparison of Old vs. New DBE Rules (6/99)

7.1.1 Applicability of DBE Rules to Grantee Programs (2/00)
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7.2 Administrative Requirements (6/99)
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7.3 Goals for DBE Participation (6/99)
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7.3.2 Use of Quotas and Set-Asides (6/99)
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7.3.4 Establishing Overall Goals for Transit Vehicle Manufacturers (6/99)
7.3.5 Means of Meeting Overall Goals (6/99)

7.3.5.1 Race-Neutral Means (6/99)

7.3.5.2 Using Contract Goals (6/99)
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7.4 Certification: Standards and Procedures (2/00)

7.5 Exemptions and Waivers (6/99)
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7.1 COMPARISON OF OLD VS. NEW DBE RULES

REQUIREMENT

The Federal Department of Transportation’s policies concerning Disadvantaged Business
Enterprise (DBE) participation in programs of the Federal Transit Administration are set forth

in 49 CFR Part 26.

49 CFR Part 26 supercedes the old DBE regulation found at 49 CFR Part 23, subparts A and C
through E.  This Part 26 also supercedes FTA Circular 4716.1A, dated July 26, 1988.

DISCUSSION

Grantees are encouraged to visit the Web sites of the Department of Transportation, Office
of Small and Disadvantaged Business Utilization (OSDBU) 2and the FTA Office of Civil
Rights® for current information and guidance on DBE regulations and issues. Following is a
summary of the old vs. the new DBE rules as found at the Web site of the Office of Small
and Disadvantaged Business Utilization (OSDBU).

Setting and Meeting DBE Goals

Old Rule — Part 23

New Rule — Part 26

1. Did not use, but also did not prohibit,
quotas. It explicitly authorized set-asides
under some circumstances. DOT never
penalized recipients for failing to meet goals
under the old rule, but the text of the rule
did not make the point explicitly.

2. Under the old rule, recipients who had
less than a ten percent goal had to make a
special justification to the Department.

1. The new rule explicitly prohibits the use
of quotas. The rule also explicitly prohibits
the use of set-asides, except in extreme cases
to remedy egregious problems. The rule
explicitly provides that recipients will not be
penalized for failing to meet their DBE
goals.

2. The new rule views the statutory 10
percent goal as a nationwide aspirational
goal, which does not require that recipients
set their goals at 10 percent or any other
particular level.

! As of January 29, 1999.

2 http://osdbu.dot.gov/

% http://www.fta.dot.gov/office/civil




Best Practices Procurement Manual — Chapter 7 — Disadvantaged Business Enterprise

Page 3

3. Under the old rule, overall goals were set
to achieve the object of “maximum
practicable” use of DBEs. The recipient’s
goal could be based directly on the 10
percent national goal or on the recipient’s
past achievements.

4. The old rule did not mandate the use of
race-neutral measures or give them priority.
There was no prompt payment requirement.

5. Under the old rule, contract goals were
required on all contracts with
subcontracting possibilities, regardless of
whether the contract goals were needed to
meet overall goals.

3. Recipients must set overall goals to
represent a “level playing field”- the amount
of DBE participation they could realistically
expect in the absence of discrimination.

This goal must be based on demonstrable
evidence of the availability of ready, willing
and able DBEs to participate on your DOT-
assisted contracts. The rule gives recipients
substantial flexibility in the methods they
choose to set overall goals.

4. Recipients must obtain as much as
possible of the DBE participation needed to
meet their overall goals through race-
neutral measures. Race-neutral measures
include such activities as training, technical
assistance, bonding assistance, business
development or mentor-protégé programs,
breaking contracts up into pieces that small
businesses can readily perform, and awards
of prime contracts to DBEs through the
regular competitive process. One type of
race-neutral measure, a prompt payment
provision, will be required for all
subcontractors, DBEs and non-DBEs alike.

5. Contract goals, or other race-conscious
measures, must be used only to obtain DBE
participation needed to meet overall goals
that cannot be obtained through use of race-
neutral measures. Contract goals are not
required on every contract. If recipients are
over-achieving or under-achieving their
overall goals, they have to adjust their use of
contract goals.
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6. The old rule employed the same good
faith efforts mechanism, but did not
emphasize as strongly the mandate that
recipients seriously consider good faith
efforts showings. There was no
reconsideration provision.

7. The old rule did not have an over-
concentration provision.

6. When there is a contract goal, a bidder
must make good faith efforts to meet it. The
bidder can do so either through obtaining
enough DBE participation to meet the goal
or documenting the good faith efforts it
made to do so. The rule explicitly provides
that recipients must not disregard showings
of good faith efforts, and it gives bidders the
right to have the recipient reconsider a
decision that their good faith efforts were
insufficient.

7. If a recipient determines that DBE firms
are so over-concentrated in a certain type of
work as to unduly burden the opportunity
of non-DBE firms to participate in this type
of work, it must devise appropriate
measures to address this over-concentration.

Certification and Eligibility

Old Rule — Part 23

New Rule — Part 26

1. The old rule did not state a specific
standard of proof.

2. The old rule did not have either a
personal net worth cap for participation or
a requirement to submit information
concerning personal net worth.

1. Applicants must show that they meet size,
group membership, ownership and control
standards by a preponderance of the
evidence.

2. Each disadvantaged individual seeking
certification for his or her firm must submit
a notarized certification of disadvantage and
a statement of personal net worth. If an
individual’s personal net worth (excluding
his or her principal residence and his of her
interest in the applicant firm) exceeds
$750,000, the person is not an eligible DBE
owner.
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3. The less specific standards of the old
regulation were interpreted in many varying
ways by recipients and DOT offices, leading
to inconsistent and confusing results.

4. Formerly, a firm that wanted to work for
the State highway agency, two airports, and
three transit agencies in the same State had
to fill out six application forms and endure
six certification processes. This created
significant burdens on applicants and used
recipient resources inefficiently.

5. The old rule suggested, but did not
require, administrative due process.
Recipients’ practices varied, and some
recipients’ processes were so lacking in due
process that substantively valid decisions
were overturned by the courts on
procedural grounds. Many recipients
erroneously believed that the Department
required annual recertifications, which
burdened DBEs and used recipient
resources inefficiently.

3. Ownership and control requirements
provide detailed, specific, clarified
standards for determining whether to
certify firms. The standards are intended to
resolve many difficult issues that have
arisen in the implementation of the
program.

4. By February 2002, all the transit, airport,
and highway recipients in each State are
required to agree on a unified certification
program (UCP). This program must be
fully operational no later than August 2003.
The UCP must provide for “one-stop
shopping” for DBE firms applying for
certification in each State. The applicant
fills out one form, goes through one
application process and, if certified, can
work as a DBE for any DOT recipient in the
State. There will be a single DBE directory
for the State. The rule allows recipients
substantial discretion about the form the
UCP will take in each State.

5. In certifying or decertifying firms,
recipients must provide administrative due
process to ensure that procedures are fair.
When a firm is certified, it normally stays
certified for three years, but must inform
the recipient in writing of any changes that
would affect its eligibility and must submit
an annual affidavit that such changes have
not taken place.
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6. The old rule lacked specific standards
and procedures for certification appeals,
resulting in informal and sometimes
inconsistent handling of certification issues.

6. All certification actions begin with a
proceeding by a recipient. A party
dissatisfied with the result can appeal to the
DOT Office of Civil Rights. This appeal
proceeding is an administrative review of
the record of the recipient’s action, and does
not involve a new hearing before DOT.
Recipients must promptly implement the
Department’s decision.

Program Administration

Old Rule — Part 23

New Rule — Part 26

1. There was no program waiver provision
in the old rule.

3. The inconsistency of DOT guidance
concerning the old rule led to substantial
confusion and was criticized by a General
Accounting Office report. Greater
coordination is appropriate in an era of
“One DOT.”

1. A recipient can apply to the Department
for a program waiver if it wants to
implement the program in a way not
provided for in the rule. If the Secretary
believes that the recipient’s idea will meet
the program’s objectives, he or she will
approve the application. Waivers can apply
to such matters as overall and contract
goals, but program waivers do not apply to
DBE eligibility standards and procedures,
which must remain uniform nationwide.

2. Recipients must submit revised DBE
program documents to DOT, reflecting the
new rule’s changed requirements, by
September 1999.

3. To avoid confusion and promote
consistency and certainty, written guidance
about the new rule is valid and binding —
and represents the official position of the
Department — only if it has been approved
by the DOT General Counsel. Guidance
issued under the old rule is no longer
binding.
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4. Recipients must begin to collect data
about the bidders on their contracts and
subcontracts, for later use in calculating

overall goals.
5. The old rule did not have similar 5. In the near future, DOT will develop
provisions. new, uniform program data reporting and

certification application forms.

2.1.1  Applicability of DBE Rules to Grantee Programs

REQUIREMENT

49 CFR §26.3, To Whom Does This Part Apply, defines the applicability of the new DBE
regulations in terms of the types of funds being expended by the recipient. The types of Federal
transit funds to which the DBE regulations apply are defined as those authorized by:

a) Titles I, I, V and VI of ISTEA, Pub. L. 102-240, or
b) Federal transit laws in Title 49, U.S. Code, or

c) Federal transit laws in Titles I, 111, and V of the Transportation Equity Act for the 21%
Century (TEA-21), Pub. L. 105-178.

Stated simply, any third party contract which is awarded by a FTA grantee and which is funded
in whole or in part with Federal DOT funds, is subject to the DBE regulations in 49 CFR Part
26. It does not matter whether the Federal funds are for planning, capital or operating
assistance, the DBE rules apply. A contract that is funded entirely with local funds — without
any Federal funds — is not subject to the DBE requirements under this rule.

DISCUSSION

The DBE rules set forth in 49 CFR Part 26 apply to all third party contracts funded in
whole or in part with Federal DOT funds. This does not mean, however, that every
procurement or contract must be reviewed for DBE participation. The rules give grantees
flexibility in when and how they establish individual contract goals. Certain types of
procurements (e.g., off-the-shelf commodities) may not have subcontracting opportunities
or be appropriate for DBE goal setting. In other words, the DBE rules that apply to all
contracts also include guidance and flexibility throughout Part 26 as to how grantees can
comply with this part without subjecting every procurement to an individual review for
DBE participation. If, for example, the grantee can meet its overall goal through race-
neutral means, then contract goal setting will not be necessary. And where goal setting is
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necessary, the rules do not require goals for every contract nor that every procurement be
reviewed for goal setting purposes.

2.1.2 Definition of Terms

REQUIREMENT

49 CFR 826.5, What Do The Terms Used In This Part Mean, contains definitions of the terms
used in the new DBE regulation. The definitions of the designated groups included in the
definition of “socially and economically disadvantaged individual” are derived from the Small
Business Administration’s (SBA) new small disadvantaged business program regulation (13
CFR 8 124.3).

DEFINITIONS

a) Disadvantaged business enterprise or DBE means a for-profit small business
concern: (1) That is at least 51 percent owned by one or more individuals who are
both socially and economically disadvantaged, or, in the case of a corporation, 51
percent of the stock of which is owned by one or more such individuals; and (2)
Whose management and daily business operations are controlled by one or more
of the socially and economically disadvantaged individuals who own it.

b) Small business concern means, with respect to firms seeking to participate as
DBEs in DOT-assisted contracts, a small business concern as defined pursuant to
section 3 of the Small Business Act and Small Business Administration
regulations implementing it (13 CFR part 121) that also does not exceed the cap
on average annual gross receipts specified in 49 CFR §26.65(b). The cap is
currently set at $16.6 million in average annual gross receipts over the firm’s
previous three fiscal years. * This amount is adjusted for inflation by the Secretary
of DOT from time to time. It should be noted that a not-for-profit firm may not
be certified as a DBE. However, a firm owned by an Indian tribe or Alaska
Native Corporation as an entity may be certified as a DBE.

c) Race-conscious measure or program is one that is focused specifically on
assisting only DBEs, including women-owned DBEs. The use of contract goals is
the primary example of a race-conscious measure in the DBE program, but set-
asides and price credits for DBEs would also be considered race-conscious
measures.

d) Race-neutral measure or program is one that is, or can be, used to assist all small
businesses. While benefiting DBEs, such programs are not solely focused on DBE

* As of April 1, 1999.




Best Practices Procurement Manual — Chapter 7 — Disadvantaged Business Enterprise Page 9

e)

9)

firms. Examples of race-neutral measures would include outreach programs,
technical assistance programs, and prompt payment clauses, all of which can
assist a wide variety of small businesses, not just DBEs. As used in this
regulation, race-neutral includes gender neutrality.

Set-aside means a contracting practice restricting eligibility for the competitive
award of a contract solely to DBE firms.

Personal net worth means the net value of the assets of an individual remaining
after total liabilities are deducted. An individual’s personal net worth does not
include: The individual’s ownership interest in an applicant or participating DBE
firm or the individual’s equity in his or her primary place of residence. An
individual’s personal net worth includes only his or her own share of assets held
jointly or as community property with the individual’s spouse.

Socially and economically disadvantaged individuals means any individual who
is a citizen (or lawfully admitted permanent resident) of the United States and
who is —

Q) Any individual who a recipient finds to be a socially and economically
disadvantaged individual on a case-by-case basis.

2 Any individual in the following groups, members of which are rebuttably
presumed to be socially and economically disadvantaged:

(1) “Black Americans,” which includes persons having origins in any
of the Black racial groups of Africa;

(i) “Hispanic Americans,” which includes persons of Mexican, Puerto
Rican, Cuban, Dominican, Central or South American, or other
Spanish or Portuguese culture or origin, regardless of race;

(iii) “Native Americans,” which includes persons who are American
Indians, Eskimos, Aleuts, or Native Hawaiians;

(iv) “Asian-Pacific Americans,” which includes persons whose origins
are from Japan, China, Taiwan, Korea, Burma (Myanmar),
Vietnam, Laos, Cambodia (Kampuchea), Thailand, Malaysia,
Indonesia, the Philippines, Brunei, Samoa, Guam, the U.S. Trust
Territories of the Pacific Islands, Macao, Fiji, Tonga, Kirbati,
Juvalu, Nauru, Federated States of Micronesia, or Hong Kong;

(v) “Subcontinent Asian Americans,” which includes persons whose
origins are from India, Pakistan, Bangladesh, Bhutan, the Maldives
Islands, Nepal or Sri Lanka;
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(vi) Women;

(vii)  Any individual groups whose members are designated as socially
and economically disadvantaged by the SBA, at such time as the
SBA designation becomes effective.

h) Contract means a legally binding relationship obligating a seller to furnish
supplies or services (including, but not limited to, construction and professional
services) and the buyer to pay for them. For purposes of this part, a lease is
considered to be a contract.

i) Bidders List — For the meaning of this term, see Section 7.2.6 — Bidders List.

7.2.2 ADMINISTRATIVE REQUIREMENTS

7.2.1 Who Must Have a DBE Program?

REQUIREMENT

49 CFR § 26.21 Who Must Have a DBE Program? requires all FTA recipients who receive
$250,000 or more in FTA planning, capital, and/or operating assistance in a Federal fiscal year,
exclusive of transit vehicle purchases, and transit vehicle manufacturers who must submit an
overall goal under Sec. 26.49, to have a DBE program meeting the requirements of 49 CFR part
26.

7.2.2 DBE Liaison Officer

REQUIREMENT

49 CFR 826.25 What Is the Requirement for a Liaison Officer? requires grantees to have a DBE
Liaison Officer who has direct, independent access to the Chief Executive Officer concerning
DBE program matters. The Liaison Officer must be responsible for implementing all aspects of
the grantee’s DBE program. Grantees must also have adequate staff to administer the DBE
program.

DISCUSSION

The DBE Liaison Officer will be responsible for overseeing all aspects of the grantee’s DBE
program. One area of the Liaison Officer’s responsibility would include acting as an
advocate for DBE contractors, subcontractors and suppliers of any tier on the grantee’s
contracts. The DBE Liaison Officer would be available to any DBE who is experiencing
difficulties in the payment process or in any other aspect of the contract work. The Liaison
Officer would be available to investigate complaints, mediate disputes and recommend
remedies to the appropriate grantee management officials.
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Some grantees require their contractors to post notices on the job site, (these notices are
provided by the grantee), identifying the DBE Liaison Officer, and the contractors must
require all subcontractors of any tier to include an appropriate notification in their
subcontracts with DBE firms.®

7.2.3 Required Efforts On Behalf of DBE Financial Institutions

REQUIREMENT

49 CFR §26.27--What Efforts Must Recipients Make Concerning DBE Financial Institutions?--
requires grantees to thoroughly investigate the full extent of services offered by DBE financial
institutions in the community, and to make reasonable efforts to use these institutions. Grantees
must also encourage prime contractors to use such institutions.

7.2.4 Prompt Payment Mechanisms

REQUIREMENT

49 CFR 826.29--What Prompt Payment Mechanisms Must Recipients Have?-- requires grantees
to establish a contract clause which requires prime contractors to pay subcontractors for
satisfactory performance of their contracts no later than 30 days from receipt of each payment
that the grantee makes to the prime contractor. This clause must also require the prompt return
of retainage payments from the prime contractor to the subcontractor within 30 days after the
subcontractor’s work is satisfactorily completed.

This part also discusses other aspects of a prompt payment program that grantees may wish to
consider, including:

(1) Appropriate penalties for failure to comply,
(2) Prior written consent of grantee for delays in payment of subcontractors,

(3) Requirement for primes and subcontractors to use alternative dispute resolution
mechanisms to resolve payment disputes, and

(4) Requirement that primes will not be paid for work performed by a subcontractor until
the prime ensures that the subcontractor is paid.

® - For an example of a clause, see BART Clause SC7.1.10 “Ombudsperson.” Contact BART at (510) 464-6380.
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DISCUSSION

Prompt payment provisions are an important race-neutral mechanism that can benefit
DBEs and all other small businesses. Under part 26, all grantees must include a provision
in their DOT-assisted contracts requiring prime contractors to make prompt payments to
their subcontractors, DBE and non-DBE alike. DBE contractors are significantly affected
by late payments from prime contractors, and lack of prompt payment constitutes a very
real barrier to the ability of DBEs to compete in the marketplace. Non-DBE contractors
are also affected by late payment problems. A prompt payment requirement applying to
all subcontractors is an excellent example of a race-neutral measure that will assist all
subcontractors.

The required contract clause would obligate the prime contractor to pay subcontractors no
later than 30 days from the receipt of each payment the grantee makes to the prime
contractor. Payment is required only for satisfactory completion of the subcontractor’s
work. Retainage would have to be returned within 30 days from the time the
subcontractor’s work had been satisfactorily completed, even if the prime contractor’s
work had not yet been completed. The number of days specified in the prompt payment
clause for the payment of subcontractors may be less than 30 days, at the grantee’s
discretion. Grantees who already operate under prompt payment statutes may use their
existing authority in implementing this requirement. It may be necessary, however, to add
to existing contract clauses in some cases (e.g., if existing prompt payment requirements do
not cover retainage).

Paragraph (e) of § 26.29 lists a series of additional measures that the regulation authorizes,
but does not require, grantees to use. In addition to the mechanisms suggested by §26.29,
another possible mechanism that grantees should consider would be declaring a prime
contractor to be not responsible for future awards where the contractor has exhibited a
pattern of withholding or making late payments to subcontractors.

Best Practices

Following are examples of prompt payment and reporting requirements (of payments to
subcontractors) contract clauses used by the Chicago Transit Authority (CTA). ® We would note
that the time periods specified in the CTA clause for payment of subcontractors may be too
aggressive and may not be feasible for all grantees. In any event, FTA gives grantees discretion
in stipulating the payment timelines in their prompt payment contract clauses.

® For further information contact Mr. Donald Mayes, Manager, DBE Contract Compliance at 312-664-7200, ext.
3519.
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PROMPT PAYMENT TO SUBCONTRACTORS

A. The Contractor is required to pay all Subcontractors for all work that the Subcontractor
has satisfactorily completed, no later than five (5) business days after the Contractor has
received payment from the Authority. £

B. In addition, all Retainage amounts must be paid by the Contractor to the Subcontractor no
later than fourteen (14) business days after the Subcontractor has, in the opinion of the
VP Construction, satisfactorily completed its portion of the Work. &

C. A delay in or postponement of payment to the Subcontractor requires good cause and
prior written approval of the General Manager, Purchasing.

D. The Contractor is required to include, in each subcontract, a clause requiring the use of
appropriate arbitration mechanisms to resolve all payment disputes.

E. The Authority will not pay the Contractor for work performed unless and until the
Contractor ensures that the Subcontractors have been promptly paid for the work they
have performed under all previous payment requests, as evidenced by the filing with the
Authority of lien waivers, canceled checks (if requested), and the Contractor’s sworn
statement that it has complied with the prompt payment requirements. Prime Contractors
must submit a prompt payment affidavit, (form to be provided by the Authority) which
identifies each subcontractor (both DBE and non-DBE) and the date and amount of the
last payment to such subcontractor, with every payment request filed with the Authority,
except for the first payment request, on every contract with the Authority. (See below for
Prompt Payment Affidavit developed by CTA).

F. Failure to comply with these prompt payment requirements is a breach of the Contract,
which may lead to any remedies permitted under law, including, but not limited to,
Contractor debarment. In addition, Contractor’s failure to promptly pay its
Subcontractors is subject to the provisions of 50 ILCS 505/9.

REPORTING REQUIREMENTS DURING THE TERM OF THE CONTRACT

A. The bidder shall, within five (5) business days of contract award, or prior to any work
being performed, execute formal subcontracts or purchase orders with the DBE firms
included in the bid. 2 These written agreements shall be made available to the General

" We would note that five business days to pay subcontractors may not be realistic in all cases and could lead to
complaints from subcontractors that the grantee enforce this timeframe.

8 Other transit agencies have imposed a 30-day requirement for payment of retainage.

® The five-day requirement may not be realistic. Some agencies require subcontracts with DBEs within 60 days of
contract award if the contract term is less than one year, or within 30 days of commencement of work for a contract
that is for one year or more. The commencement of work rather than initial contract award is more realistic in the
case of multiyear contracts where work may not start for another year or so.
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Manager, DBE Program, upon request. All contracts between the bidder and its
subcontractors must contain a prompt payment clause as set forth in Section V111 herein.

B. During the term of annual contracts, the bidder shall submit regular "Status Reports of
DBE Subcontract Payments" in a form acceptable to the Authority. The frequency with
which these reports are to be submitted will be determined by the General Manager, DBE
Program, but in no event will reports be required less frequently than quarterly. In the
absence of written notice from the General Manager, DBE Program, the bidder’s
first “Status Report of DBE Subcontract Payments” will be due ninety (90) days
after the date of contract award, with additional reports due quarterly thereafter.

In the case of a one-time procurement with either a single or multiple deliveries, a “Status Report
of DBE Subcontract Payments,” in a form acceptable to the Authority, indicating final DBE
payments shall be submitted directly to the General Manager, DBE Program. The information
must be submitted prior to or at the same time as the bidder’s final invoice to the Authority user
department identified in the solicitation. (NOTICE: The original invoices must be submitted
directly to the Authority’s department identified in the contract documents and the Status Report
of DBE Subcontract Payments must be submitted directly to the General Manager, DBE
Program.) Failure to follow these directions may delay final payment.

D. The address for the General Manager, DBE Program, is: CTA General Manager, Chicago
Transit Authority, DBE/EEO Programs/Contract Compliance Department, 567 West
Lake Street, Chicago, IL 60661-1498).

PROMPT PAYMENT AFFIDAVIT

Contractor will place a check in the appropriate box below that applies to this payment request.

Re: Payment Request No.

I, , the

Name Title (e.g., President, Vice President, etc.)
of ("Company"), do state the following with
regard to payments made under Contract No. ("Contract"):

1. |:| Subcontractors, at the first tier, both DBE and non-DBE, who completed work
and were listed for payment on the prior Payment Request No. , Were paid no
later than five (5) business days after Company received payment from CTA.

2. D Copies of invoices and cancelled checks for subcontractors at the first tier who
were paid under the prior payment request have been delivered or mailed to the DBE
Department. In addition, Company has attached to the current Payment Request all lien
waivers for prior subcontractor payments and any other documentation required by CTA.
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(Failure to attach all required documentation to the Payment Request or forward
cancelled checks and invoices to the CTA DBE Department may cause the Payment
Request to be rejected by CTA.)

3. All retainage amounts withheld from any subcontractor who satisfactorily
completed its portion of the contract work, including punch list items, were paid to the
subcontractor(s) no later than fourteen (14) business days after it satisfactorily completed
its work, whether or not CTA has paid said retainage amounts to Company. Attach a
copy of the cancelled check evidencing payment of each retainage amount.

4. |:| There was no delay in or postponement of any payment owed to a subcontractor,
whether periodic payment or retainage amount, except for good cause and after receipt of
prior written approval from the CTA Purchasing Agent.

Attach a copy of the written approval from the CTA Purchasing Agent.

Subscribed and sworn to
before me this
day of 20 Company Name

Signature

Print Name

Notary Public
Date:

7.2.5 DBE Directory

REQUIREMENT

49 CFR 826.31 What Requirements Pertain to the DBE Directory? requires grantees to compile
and update at least annually a directory or source list of all firms eligible to participate as DBEs
in the grantee’s programs. The listing for each firm must include its address, phone number, and
the types of work the firm has been certified to perform as a DBE. This directory is to be made
available to interested persons, including contractors and the public on request.

DISCUSSION

Grantees must maintain directories of DBE firms that have been certified to do work as
DBEs. The information required for the Directory includes the name, address, phone
number, and the types of work the firm has been certified to perform as DBE. The
primary purpose of the Directory is to show the results of the certification process. Since
certification under the DBE rule pertains to the various kinds of work a firm’s
disadvantaged owners can control, it is important to list those kinds of work in the
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Directory. For example, if a firm seeks to work in fields A, B, and C, but the grantee has
determined that its disadvantaged owners can control its operations only with respect to A
and B, then the Directory would recite that the firm is certified to perform work as a DBE
in fields A and B.

The focus of the Directory is intended to be eligibility. A Directory is intended to permit
interested firms to contact the DBEs. The Directory is not intended to be a comprehensive
business resource manual. For example, information about firms’ qualifications,
geographical preferences for work, performance track record, capitalization, etc. are not
required to be part of the Directory.

7.2.6 Bidders List

REQUIREMENT

49 CFR 826.11 What Records Do Recipients Keep and Report? requires grantees to create and
maintain a bidders list, consisting of all firms bidding on prime contracts and bidding or quoting
subcontracts on DOT-assisted projects. For every firm, the following information must be
included:

(1) Firm name,

(2) Firm address,

(3) Firm’s status as a DBE or non-DBE,
(4) The age of the firm,

(5) The annual gross receipts of the firm.

DISCUSSION

The bidders list is intended to be a count of all firms that are participating, or attempting to
participate, on DOT-assisted contracts. The list must include all firms that bid on prime
contracts or bid or quote subcontracts on DOT-assisted projects, including both DBEs and
non-DBEs. DOT believes that bidders lists are a promising method for accurately
determining the availability of DBE and non-DBE firms, and DOT believes that developing
bidders data will be useful for grantees. Creating and maintaining a bidders list will give
grantees another valuable way to measure the relative availability of ready, willing and
able DBEs when setting their overall goals. (See section 7.3.3--Establishing Overall Goals.)
The DOT regulations do not impose any procedural requirement as to how the data is
collected. Grantees are free to choose how they collect the required data. DOT suggests
that grantees consider using a widely publicized public notice or a widely disseminated
survey to encourage all firms that have bid on the grantees’ contracts to make themselves
known to the grantee. Once the list of bidders has been created, grantees will need to
supplement this information with the age of each firm (since establishment) and the annual
gross receipts of the firm (or an average of its annual gross receipts). Grantees can gather
this additional information by sending a questionnaire to the firms on the list, or by any
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other means that the grantee believes will produce reliable information. The grantee’s plan
for how to create and maintain the list and gather the required information must be
included in its DBE program.

7.2.7 Monitoring Contractors’ Performance

REQUIREMENT

49 CFR 826.37 What Are a Recipient’s Responsibilities for Monitoring the Performance of
Other Program Participants? requires grantees to establish a monitoring and enforcement
mechanism to verify that the work committed to DBEs at contract award is actually performed
by the DBEs.

DISCUSSION

DOT has avoided prescribing monitoring and enforcement mechanisms for grantees. The
Department is looking for grantees themselves to define a strong and effective set of
monitoring and compliance provisions in their DBE programs. These mechanisms could
be almost anything available to the grantee under Federal, State or local law (e.g.,
liquidated damages provisions, responsibility determinations, suspension and debarment
rules, etc.). The results that grantees must measure consist of payments actually made to
DBEs, not just promises at the award stage. Credit toward goals can be awarded only
when payments (including, for example, the return of retainage payments) are actually
made to DBEs. Grantees must keep a running tally of the extent to which, on each
contract, performance had matched promises. Prime contractors whose performance fell
short of original commitments would be subject to the compliance mechanisms the grantee
had made available.

Best Practices
Suggestions for monitoring contractor’s performance would include:

a) Requiring adequate justification when a prime contractor proposes to substitute a non-
DBE subcontractor.

b) Conducting status reviews of contractor’s compliance at regularly scheduled project
meetings.

¢) Requiring written monthly or quarterly reviews of the contractor’s performance in
meeting goals.

d) Requiring the contractor to propose plans to cure and then implement those plans when
the contractor is failing to meet the contract goals.
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7.3 GOALS FOR DBE PARTICIPATION

7.3.1 DOT National Goal of 10%

DISCUSSION

There is a statutory goal that not less than 10 percent of the transit funds authorized are to
be expended with DBEs. Under the former part 23, the 10 percent goal derived from the
statute played a role in the setting of overall goals by grantees. For example, if grantees
had a goal of less than 10 percent, the rule required them to make a special justification to
FTA. The new rule makes clear that the 10 percent goal is an aspirational goal that applies to
the Department of Transportation on a national level, not to individual grantees or their
contractors. The national goal of 10 percent is not tied to grantees’ goal-setting decisions.
Grantees set goals based on what will achieve a level playing field for DBEs in their own
programs, without regard to the national DOT goal. Grantees are not required to set their
overall or contract goals at 10 percent or any other particular level. Nor are grantees
required to make a special justification if their overall goals are less then 10 percent.

7.3.2 Use of Quotas and Set-Asides

REQUIREMENT

49 CFR § 26.43--Can Recipients Use Quotas or Set-Asides as Part of This Program?-- prohibits
the use of quotas for DBEs on DOT-assisted contracts under any circumstances. Set-asides are
not permitted except in limited and extreme circumstances to redress egregious instances of
discrimination.

DISCUSSION

The DBE program does not set aside a certain percentage of contracts or dollars for a
specific set of contractors. The DBE program is a goals program, which encourages
participation without imposing rigid requirements of any type.

Quotas are not permitted under any circumstances. A quota is a simple numerical
requirement that a contractor must meet, without consideration of other factors. For
example, if a grantee sets a 12 percent goal on a particular contract and refuses to award
the contract to any bidder who does not have a 12 percent DBE participation, either
refusing to look at showings of good faith efforts or arbitrarily disregarding them, then the
grantee has used a quota. Bidders must make good faith efforts to meet contract goals
where such goals are stated, but grantees may not deny a contract to a bidder simply
because it did not obtain enough DBE participation to meet the goal. Grantees must
seriously consider bidders’ documentation of good faith efforts. If bidders make good faith
efforts to meet contract goals, they have complied with the intent of the DBE regulations,
even if their good faith efforts fail to meet the actual contract goal.
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Set-asides are not permitted except in extreme circumstances to redress extreme instances
of discrimination. A contracting agency sets a contract aside for DBEs if it permits no one
but DBEs to compete for the contract. Firms other than DBEs are not eligible to bid. A
grantee may use a set-aside under part 26 if other methods of meeting overall goals are
demonstrated to be unavailing and the grantee has legal authority independent of part 26.
DOT believes that set-asides should not be used in the DBE program unless they are
absolutely necessary to address a specific problem when no other means would suffice. Set-
asides are a last resort.

7.3.3 Establishing Overall Goals

REQUIREMENT

49 CFR 826.45--How Do Recipients Set Overall Goals?-- requires grantees to set an overall goal
for DBE participation in their DOT-assisted contracts. The overall goal must be based upon
demonstrable evidence of the relative availability of DBEs in the grantee’s own market. Section
26.45 also furnishes examples of methods that grantees may use to develop a base figure for the
relative availability of DBEs in their particular market. The methods suggested include the use
of DBE Directories, Census Bureau Data, Bidders Lists, etc. Goals must be submitted to FTA by
August 1 of each year. Public participation is also required in establishing an overall goal; i.e.,
consultation with minority, women’s and general contractor groups, and other organizations that
could have information concerning the availability of DBEs, as well as public notices
announcing the proposed overall goal and its rationale.

DISCUSSION

“Establishing Overall Goals™ is not normally a procurement office function DBE. Program
administrators should seek guidance from the US DOT Office of Small and Disadvantaged
Business Utilization (http://osdbu.dot.gov/).

7.3.4 Establishing Overall Goals for Transit Vehicle Manufacturers

REQUIREMENT

49 CFR 826.49--How Are Overall Goals Established for Transit Vehicle Manufacturers?--
requires grantees to obtain a certification from each transit vehicle manufacture that desires to
bid or propose upon a DOT-assisted transit vehicle procurement that it has complied with the
requirements of 49 CFR 826.49. Grantees may, however, with FTA approval, establish project-
specific goals for DBE participation in the procurement of transit vehicles in lieu of complying
through the overall goal-setting procedures.



http://osdbu.dot.gov/
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DISCUSSION

49 CFR §26.49 requires transit vehicle manufacturers (TVMs) to establish and submit for
FTA approval an annual overall percentage goal for DBEs. Part 26 continues the older
rule that was in part 23 for TVMs. TVMs must set their goals based on the principles in
§26.45. Grantees are required to obtain a certification from TVMs that wish to bid or
propose on DOT-assisted transit vehicle procurements, or alternately, grantees may, with
FTA approval, establish a project-specific goal for DBE participation. *° The APTA
Standard Bus Procurement Guidelines provide a sample solicitation provision and a
certification to be signed by the TVM'’s authorized official.**

7.3.5 Means of Meeting Overall Goals

7.3.5.1 Race-Neutral Means

REQUIREMENT

49 CFR 826.51--What Means Do Recipients Use to Meet Overall Goals?--requires grantees to
meet the maximum feasible portion of their overall goal by using race-neutral means of
facilitating DBE participation. This Section includes examples of race-neutral steps that
grantees can take to facilitate DBE participation. In any year in which the grantee expects to
meet part of its goal through race-neutral means and the remainder through contract goals, the
grantee must maintain data separately on DBE achievements in those contracts with and without
contract goals, respectively. This data must be reported to FTA.

DISCUSSION

One of the key points of the new DBE rule is that, in meeting overall goals, grantees have to
give priority to race-neutral means. By race-neutral means (a term that includes gender
neutrality for purposes of this rule), DOT means outreach, technical assistance,
procurement process modification, etc.—measures that can be used to increase
opportunities for all small businesses, not just DBEs, and do not involve setting specific
goals for the use of DBEs on individual contracts. Whenever a DBE receives a prime
contract because it is the lowest responsible bidder, the resulting DBE participation was
achieved through race-neutral measures. Similarly, when a DBE receives a subcontract on
a project that does not have a contract goal, its participation was also achieved through
race-neutral measures.

% _The TVM must certify that it has complied with the DBE goal requirements of § 26.49.

11 - See the APTA Guidelines sections 1.1.3.5 for the solicitation provision and 1.1.5.7 for the DBE certification.
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Race-neutral means include, but are not limited to, the following:

(1)

@)

3)
4)

()

(6)

()

(8)

©)

Arranging solicitations, times for the submission of bids or proposals,
quantities, specifications, and delivery schedules in ways that facilitate
participation by DBEs, and other small businesses. Examples might include
the unbundling of large contracts to make them more accessible to small
businesses, requiring or encouraging prime contractors to subcontract
portions of work that they might otherwise perform with their own forces,
etc.;

Providing assistance in overcoming limitations such as inability to obtain
bonding or financing (e.g., by such means as simplifying the bonding process,
reducing the bonding requirements, eliminating the impact of surety costs
from bids, and providing services to help DBEs, and other small businesses,
obtain bonding and financing;

Providing technical assistance and other services;

Carrying out information and communications programs on contracting
procedures and specific contract opportunities (e.g., ensuring the inclusion of
DBEs and other small businesses on grantee mailing lists for bidders;
ensuring that prime contractors receive lists of potential subcontractors;
provision of information in languages other than English, where
appropriate);

Implementing a supportive services program to develop and improve
immediate and long-term business management, record keeping, and
financial and accounting capability for DBEs and other small businesses;

Providing services to help DBEs, and other small businesses, improve long-
term development, increase opportunities to participate in a variety of kinds
of work, handle increasingly significant projects, and achieve eventual self-
sufficiency;

Establishing a program to assist new, start-up firms, particularly in fields in
which DBE participation has historically been low;

Ensuring distribution of the DBE Directory, through print and electronic
means, to the widest feasible universe of potential prime contractors; and

Assisting DBEs and other small businesses to develop their capability to
utilize emerging technology and conduct business through electronic media.
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7.3.5.2 Using Contract Goals

REQUIREMENT

49 CFR 826.51(d)--What Means Do Recipients Use to Meet Overall Goals?--requires grantees to
establish contract goals to meet any portion of their overall goal that they do not project being
able to meet using race-neutral means. Grantees may use contract goals only on those DOT-
assisted contracts that have subcontracting possibilities. Further, grantees are not required to set
goals on every DOT-assisted contract, nor must they set a particular contract goal at the level of
the overall goal. The particular contract goal will depend on the type of work involved, the
location of the work, and the availability of DBEs for the work of the particular contract.
However, over the period covered by the overall goal, grantees must set contract goals so that
they will cumulatively result in meeting any portion of the overall goal that they do not project
being able to meet through the use of race-neutral means. If the grantee’s approved projection
indicates that it can meet its entire overall goal through race-neutral measures, the grantee must
implement its program without setting contract goals during that year.

DISCUSSION

The expressed priority for race-neutral means does not preclude the use of race-conscious
measures, such as contract goals, by grantees. The rule simply requires grantees to get the
maximum feasible DBE participation through race-neutral measures. The first step is to
establish an overall goal and estimate, in advance, what part of the goal can be met through
the use of race-neutral measures. This projection is furnished to FTA at the time the
overall goal is submitted, and is subject to FTA approval. The grantee uses race-conscious
measures (e.g., sets contract goals) to get the remainder of the DBE participation it needs to
meet the overall goal. If the grantee expects to meet its entire overall goal through race-
neutral means, it could, with FTA approval, implement its program without any use of
contract goals.

Grantees will most likely use a combination of race-neutral and race-conscious measures.
It is important that grantees keep accurate records of contract awards to DBEs through
race-neutral vs. race-conscious methods. The grantee’s actual experience with the methods
will enable the grantee to adjust the methodology it uses to achieve its future overall goal.
For example, a grantee that was consistently able to meet its overall goal using only race-
neutral measures would never need to use contract goals.

The new DBE rule makes clear that contract goals are not required on all contracts. The
rule also states that the contract goal need not be set at the same level as the overall goal.
For example, if a grantee has an overall goal of 11 percent, it does not have to set a contract
goal on each contract. Nor does it have to establish an 11 percent goal on each contract
where it does set a contract goal. The idea is for the grantee to set contract goals that,
cumulatively for the year, bring in enough DBE participation, which when added to the
participation expected from race-neutral measures, will result in achieving the overall goal.
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Best Practices

When grantees must use contract goals to meet their overall goal, grantees need to review
candidate procurements to determine if they afford subcontracting opportunities for DBE
participation. DBE subcontracting goals are to be established based on the known availability of
qualified DBEs. Grantees can obtain information about certified DBE firms from their State or
local government offices as well as the Federal Small Business Administration, which publishes a
listing of certified small businesses and small disadvantaged businesses on their Pro-Net Internet
site. Pro-Net is an Internet-based database of information on more than 171,000 small,
disadvantaged, 8(a) and women-owned businesses. This data is free to the general public as a
resource for those seeking contractors and subcontractors and/or partnership opportunities.
Businesses profiled on the Pro-Net can be searched by SIC codes; key words; location; quality
certifications; business type, ownership race and gender; E.I. capability, etc.22 Of course,
grantees are required to maintain a current Directory of DBE sources in order to facilitate the
establishment of specific contract goals and to assist prime contractors in identifying potential
DBE subcontractors. See Section 7.2.5, DBE Directory, above.

Grantee initiatives to promote DBE participation in their third-party contracts would include
such steps as:

o Reviewing all purchase requisitions above a certain dollar threshold or for certain
types of work (e.g. construction and professional services), to determine if DBE goals
should be required.

e Encouraging bidders to divide their total requisitions, where appropriate, into
economically feasible units, tasks or quantities so as to permit maximum DBE
participation.

e Stressing the importance of DBE participation at pre-bid/proposal conferences, with
guidance to bidders and proposers as to the resources available to them in locating
potential DBE subcontractors and suppliers (such as the Small Business
Administration’s Pro-Net database).

e Targeting advertisement notices in minority-owned newspapers in addition to other
newspapers of general circulation.

o Extending the bidding time to allow contractors to identify DBE firms and permit
their certification where necessary. This technique was used by the Metro-Dade
Transit Agency on a procurement for technical, computer-related end items where
DBE firms with the technical expertise to perform the work were not certified.

12 - The Internet address for Pro-Net is: http://pro-net.sba.gov/.
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Allowing an extended proposal period permitted the prime contractors to locate DBE
subcontractors and have them certified.2

¢ Including a prominent notification in all “Notice of Award Letters” similar to that
used by NYC Transit:

Your contract contains a Disadvantaged Business Goal of %. The Contract
requires that you submit work schedules and copies of executed subcontract
agreements for your proposed DBE subcontractors within 30 days of the date of this
award letter. You are further required to submit monthly reports of your progress
toward meeting these goals, on the forms provided in the contract documents.*

e Inviting your DBE program office to participate on all selection committees for
procurements that require DBE subcontracting goals.

7.3.5.3 Evaluation of Contractor Proposals For DBE Participation

DISCUSSION
There are two practices for submission of DBE information by offerors

. Offerors may be required to complete their DBE submissions, including
either the list of proposed DBE subcontractors and amounts, or the proof of
good faith efforts, with their offers. This approach is typical of professional
service contracts; or

. Offerors may be required only to promise compliance with the program in
their offers, postponing submission of the list of subcontractors (or proof of
good faith efforts) until determination of the apparent low bidder.

When determining compliance with DBE requirements, two scenarios are possible:

o The proposer/bidder submits information indicating that the DBE goals will
be met; or

. The proposer/bidder submits information indicating that the DBE goals will
not be met.

The following are best practices to follow for the two scenarios:

13 - Contact King Elliott, Metro-Dade Transit Agency, 111 N.W. First St., Suite 910, Miami, FL 33128 at (305) 375-3634.

14 New York City Transit. Contact Stan Grill at (718) 694-4350.
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Scenario 1: Proposer/bidder submits information that the DBE goals will be met

Required Information - The information submitted by the offeror must include

Names of DBE subcontractors/suppliers participating in the contract. DBEs
must be eligible (those that are currently certified or that can be certified
prior to award);

A description of the work each DBE is to perform or the products to be
provided by the DBE, with an indication of the percentage of the work to be
done by the DBE’s own work forces, as compared with that which will be
subcontracted by the DBE to other DBEs or non-DBEs; and

The dollar value of each proposed DBE subcontract, including the dollar
values of subcontracts to be awarded by the DBE subcontractor.

Counting DBE Participation - Having received the above information, verify the counting

of DBE participation towards the goal using the criteria set forth above in section 7.3.5.5,
Counting DBE Participation Toward the Goal.

If the goal has been met satisfactorily, the award process can continue. If the goal has not
been met even though the offeror stated that it will, you should assess the cause for
differing conclusions; notify the offeror and seek additional information, or consider
documentation of good faith efforts as provided by your DBE program and procedures.

If you have required evidence of compliance from all offerors with their offers,
giving the offeror an additional opportunity may, depending on your program
and procedures, appear to give the offeror an unfair chance to re-evaluate its
offer after submission. You apparently have either a mistake or an offer that
does not comply with the terms of your solicitation. In the former case, you
should follow the guidance on mistakes in Section 4.4.5, "'Bid Mistakes." In the
latter case, you may work with the offeror to reconcile the difference if your
DBE program provides for that opportunity; if your program provides it, all
offerors could have expected the opportunity and it would not give the offeror a
gratuitous or unfair second chance to evaluate its offer.

However, if you requested evidence be submitted only after selecting the
apparent awardee, you may work freely with the offeror to reconcile the
discrepancy, as all offerors should expect the opportunity to provide information
regarding responsibility and similar determinations made prior to award.

If these steps conclude with the offeror meeting the goal or demonstrating good faith efforts
to meet the goal, you can proceed with the award. If these steps conclude without the
offeror meeting the goal or demonstrating good faith efforts to meet the goal, you can
eliminate the offer and proceed to the next ranked offer.



Best Practices Procurement Manual — Chapter 7 — Disadvantaged Business Enterprise Page 26

Scenario 2: Offeror submits information that the DBE goals will not be met.

Required Information - Documentation of good faith efforts by the proposer/bidder is
required in all cases where the proposer/bidder fails to meet the stated goal for DBEs. As
discussed above, the solicitation may require that good faith efforts be accomplished prior
to bid opening or that good faith efforts be accomplished prior to the receipt of best and
final offers. Where the shopping period is permitted after final submission of offers, good
faith effort requirements are established accordingly.

Your agency's DBE program should include guidelines for determining and evaluating
good faith efforts by proposers/bidders. Criteria for determining whether a good faith
effort was made can include those factors discussed in section 7.3.5.4--Good Faith Efforts to
Meet Contract Goals.

If the proposer/bidder has satisfactorily demonstrated good faith efforts, the award process
must continue. If not, the offer should not be accepted, and you may proceed to the next
best offer (next lowest bid, or next highest score proposal, depending on your agency's DBE
program components). In either case, the proposer/bidder’s good faith effort
documentation, as well as your written evaluation of that material, are important entries in
the contract file. This is a potential protest area and should be well-documented.

7.3.5.4 Good Faith Efforts to Meet Contract Goals

REQUIREMENT

49 CFR 826.53--What Are the Good Faith Efforts Procedures Recipients Follow?-- requires
grantees to award a contract that requires a DBE goal to a bidder/offeror who has made good
faith efforts to meet the goal. A good faith effort is defined as one where the bidder:

(1) Documents that it has obtained enough DBE participation to meet the goal; or

(2) Documents that it made adequate good faith efforts to meet the goal, even though it
did not succeed in obtaining enough DBE participation to do so.

Appendix A to Part 26 — Guidance Concerning Good Faith Efforts, provides grantees with
suggested types of actions that they should consider when making judgments as to whether
bidders/offerors have used good faith efforts. Grantees are specifically prohibited from ignoring
bona fide good faith efforts.

It follows from the above that grantees, in a negotiated procurement, may not give extra credit
(higher evaluation scores) to an offeror’s proposal if it exceeds the grantee’s subcontracting goal,
nor less credit (lower scores) to a proposal that cannot achieve the full DBE go