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RE 

STATE ARBITRATION BOARD 

Request for Arbitration by 
Cone Constructors, Inc . on 
Job No. 13130-3437 in 
Manatee County 

ORDER NO. 1 -93 

The following members of the State Arbitration Board 

participated in the disposition of this matter: 

H. Eugene Cowger, P. E. Chairman 
Kenneth N. Morefield, P. E. Member 
John Roebuck, Member 

Pur s uant to a written notice, a hearing was held on a 

request for arbitration commencing at 9:50 a.m.. January 27. 

1993. 

The Board Members, having fully considered the evidence 

presented at the hearing,, now enter their order No. 1-93 in 

this cause. 

ORDER 

The Contractor presented a request for arbitration of 

a claim for additional compen sation in the total amount of 

$105,771.08 (See Exhibit No. 4 for revised Total Cost 

Summary) for costs he incurred in relation to breakwater 

construction that was added to the contract by Supplemental 

Agreement and later deleted from the contract by the 

Department of Transportation. 

The Contractor presented the followiny information in 

support of his claim: 

1. In accordance with a Supplemental Agreement dated August 
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26, 1989, construction of a 1,400' breakwater was added to 

the work to be accomplished on this project. The Department 

of Transportation sent this Supplemental Agreement to us on 

October 6, 1989. 

2. The plans for construction of the breakwater were the 

drawings contained in the DER permit. We were placed in the 

position of having to conduct field surveys and complete the 

design of the breakwater. 

3. During January 1990, we began a field survey to complete 

the design and establish alignment of the bulkhead. We 

encountered a problem in determining the correct alignment 

for the bulkhead and could not get the Department to give us 

definitive answers to our questions. On February 7, 1990 we 

finally were able to complete the location survey for the 

bulkhead. The Department had advised us the DER wanted to 

review the as-staked location of the bulkhead. We began to 

commit equipment and personnel to the bulkhead work. DER did 

not respond in a timely manner and on February 8, 1990, we 

began to incur idle time for a portion of the crew and 

equipment which had been committed to the bulkhead work. We 

did not reassign these personnel and the loader to other work 

because, during this period, we anticipated DER approval any 

day. 

4. On March 22, 1990 DER issued a permit for construction of 

the bulkhead but our design had been revised to reduce the 

length from 1,400' to 700' Idle time costs terminated on 

this date because, since the reduction in length of the 
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bulkhead constituted a significant change in the scope of the 

work, it was necessary to begin re-negotiation of the prices 

previously agreed upon. 

5. The unit prices increased because certain costs, such as 

construction and removal of the temporary access ramp, are 

not directly related to pay quantities. 

6. While these negotiations were under way the Department 

notified us (June 5, 1990) that the bulkhead work was deleted 

from the contract. 

7 . We are seeking compensation for the management costs we 

incurred in relation to the breakwater portion of the 

Supplemental Agreement dated August 26, 1989 and in preparing 

our quotation for the revised bulkhead, for crew and 

equipment assigned to the bulkhead work between February 8. 

1990 and March 22 and for lost revenues on the bulkhead work 

that was ultimately deleted from the contract. We are also 

asking for reimbursement of the costs we incurred in relation 

to arbitration and interest between June 5. 1990 and the date 

of the hearing before the State Arbitration Board. 

8. It is our position that the Department did not deal fairly 

with us when it decided to cease negotiations on the cost of 

the revised bulkhead and delete the bulkhead work, which was 

now a part of a binding contract, for no other reason than to 

seek a better price for this work on a future project. We 

developed certain work product during the period when the 

bulkhead was a part of the contract. If we had not committed 

to the breakwater operation. we would have had the 

3 



ORDER NO. 1-93 

opportunity to seek other work from which to generate 

revenue. 

9. We are not able to document costs in the manner requested 

by the Department. eg: Our General Counsel does not break 

down his monthly billings, there is no record of the "busy 

work" work done by the labor assigned to the breakwater 

during the period we were awaiting a decision on the 

breakwater location. 

10. The costs we are claiming are "bare bones" and do not 

include all of the extra costs we might claim. 

The Department of Transportation rebutted the 

Contractors claim as follows: 

1. There was sufficient information in the plans and the 

permit documents to allow a surveyor to locate the bulkhead 

in the field. 

� 

2. It was reasonable for us to question the revised unit 

prices submitted when the length of the bulkhead was reduced 

because the unit price for the breakwater increased by 59 

($126 per sq. yd. to $200 per sq. yd.) and the unit price for 

the turbidity barrier increased threefold. ($6.35 per lin. 

ft. to $18.00 per lin. ft. ) 

3. Article 9-6 of the Standard Specifications is our 

authority to delete the bulkhead work from this contract by 

payment to the Contractor of a fair and equitable amount 

covering all items of cost incurred prior to cancellation of 

such work. 

4 
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4. We agree that the Contractor is due compensation for 

Management Costs incurred in relation to the Supplemental 

Agreement and subsequent re-negotiation. We do not agree the 

amount claimed for Management Costs is correct, principally 

because of lack of documentation of certain costs (eg: 

attorney fee and bonding company fee). 

5. We cannot approve the delay costs (Inefficiency of labor 

and equipment awaiting decision from DER on breakwater 

location) because the Contractor has not documented that 

this personnel and equipment were not doing productive work. 

6. The Contractor is not due Lost Revenues from the 

breakwater work because, since this work was not included in 

the original scope of work, his bid price could not have 

included such revenue. 

7. It is our position that, regardless of the amount 

of additional compensation the Board may find due, the amount 

awarded to the Contractor cannot exceed $31,735.46, the 

amount shown for the "breakwater claim" in the 

"documentation of pending claims" attached to the Qualified 

Acceptance Letter signed by the Contractor on June 1, 1992. 

Article 9-10 of the Standard Specifications includes the 

following: "The dispute or pending claim must be defined in 

writing and must accompany the Qualified Acceptance Letter 

...... The Contractor further agrees through the use of this 

option that any pending arbitration claim or suit must be 

limited to the areas defined in the Qualified Acceptance 

Letter.........." Webster's dictionary contains the following 

5 



ORDER NO. 1 -93 

in regard to the word "define". to determine or set down the 

boundaries of----to trace the precise outlines of-----to 

determine or state the extent and nature of---to give the 

distinguishing characteristic of 

The Board in considering the testimony and exhibits 

presented found the following points to be of particular 

significance: 

1. The parties agree that the summary of events included in 

the Contractor's request for arbitration is essentially 

factual. 

2. The Contractor stated that the claim for interest should 

not begin until the date he filed his original claim 

(11/30/90) and that costs related to arbitration proceedings 

are a cost of doing business. 

3. The Contractor was committed to construction of the 

breakwater over a period of several months. He began to 

mobilize personnel and equipment in anticipation that DER 

would issue a permit for construction of the breakwater in a 

timely manner. 

4. DER has no contractual relationship with the Contractor in 

this instance. 

From the foregoing and in light of the testimony and 

exhibits presented, the State Arbitration Board finds as 

follows: 

In interpreting Article 9-10 of the Standard 

Specifications the phrase "limited to the areas defined in 

6 
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the Qualified Acceptance Letter" the word "areas" is the 

operating word. Thus. the Contractor is confined to the 

breakwater area of the claim submitted with the Qualified 

Acceptance letter but is not confined to amount claimed for 

that area of his claim. 

The Department of Transportation is ordered to 

compensate the Contractor $41.500.00 for his claim. 

NOTE: This award is conditioned on the Contractor having 

stipulated that the claim which is the subject of this 

arbitration is the only outstanding claim for additional 

compensation arising out of the contract 

The Deparment of Transportation is directed to reimburse 

the State Arbitration Board the sum 0f $301.00 for Court 

Reporting Costs. 

Tallahassee. Florida .4s2 µ.72ugene "Cowger, p. E. 
Dated: 23 March 1993 Chairman & Clerk 

Certified Copy: E. 

-3.4c Roebuck 
Chairman & Clerk, S.A.B. 

Date S.A.B. CLERK 
23 March 1993 

MAR 23 1993 
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P R O C E E D I N G S 

CHAIRMAN COWGER: This is a hearing of the State 

Arbitration Board estab lished in accordance wit h 

Section 337.185 of the Florida Statutes. 

Mr. Ken Mo refield was appointed as a member of 

the Board by the Secretary of the Department of 

Transportation. 

Mr. Jack Roebuck was elected by the construction 

companies under contract to the Department of 

Transportation. 

Those two members chose me, Gene Cowger, to serve 

as the third mem ber of the Board and as Chairman. 

Ours terms of office began July l, 1991, and 

expire June 30, 1993. 

Wi l l all persons who intend to make oral 

presentations during this hea ring please raise your 

right hand and be sworn in. 

(Whereupon, all witnesses we re duly sworn.) 

CHAIRMAN COWGER: The documents whic h put this 

arbitration hearing into being are hereby introduced as 

Exhibit No. l. This is the contractor's request for 

arbitration, the notice of arbitration that went out, 

and all of the documents that were attached to the 

contractor's request for arbitration. 

Does either party have any other information it 

CATHERINE WILKINSON & ASSOCIATES (904) 224-01 27 
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wishes to put into the record as an exhibit? We will 

go off the record just a moment. 

(D iscus sion off the record) 

CHAIRMAN COWGER: While we were off the record we 

were discus sing exhibits. The only other exhibit to be 

presented is a package in a blue cover entitled 

Breakwa ter Claim by FOOT analysis, which will hereby be 

identified as Exhibit No. 2. 

MR. BLANCHARD : Mr. Chairman, there's another 

small four or five pages wh ich is not attached to that. 

You might want to mark that as a separate exhibit. 

CHAIRMAN COWGER: Thank you, Mr. Blanchard . To 

straighten out what we're talking about, inside the 

package was a series of corres pondence. On top of it 

is a qualified acceptance letter signed by Cone 

Constructors on June 1, 1992 . 

Did I get that right, Mr. Blanchard? 

MR. BLANCHARD: Yes, sir. You should have five 

copies of that. 

CHAIRMAN COWGER: We wi ll identi fy that as 

Exhibit 3. Now, does everybody have that exhibit? 

MR. GUYER: Yes, we have it. 

MR. CONE: We have a third of it. 

MR. GUYER: Here it is. 

CHAIRMAN COWGER: Okay. Any further exhibits to 

CATHERINE WILK INSON & ASSOCIATES (904) 224-0127 
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be presented then? 

MR. CONE: Yes, sir. What we would like to do, 

on behalf of Cone Constru ctors, I would like to give a 

modi fied protocol summary, and the only thing that I've 

done on this summary is just deleted one portion of our 

claim after further review. 

we feel like the foundation may not be accepted 

on it, so what we would like to do is pass out an 

amended cost summary, with the only change being one 

line item. It's basically deleted -- some lost profits 

were deleted. 

CHAIRMAN COWGER : Will you pass it out to all the 

parties. Give DOT one. Will everybody please identify 

this document that Mr. Cone has just passed out as 

Exhibit No. 4. 

(Wh ereu pon, Exhibit Nos. 1 through 4 were received in 

evidence. ) 

CHAIRMAN COWGER: Can we di scu ss this just a 

minute. This reduces the total amount of your claim 

from 139,998.9 1 to 105,771.08, is that correct? 

MR. CONE: Yes, sir. And it consists of the 

deletion of one line item for the lost prof its, and 

some two or three additional costs, whi ch we will 

go through in our presentation, some costs since 

October 23, 1992. 

CATHERINE WILKINSON & ASSOCIATES (90 4) 224-0127 
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CHAIRMAN COWGER: I think I underst and it. 

M r. Dougherty, do you unders tand it? 

MR. DOUG HERTY: Yes, sir, I do. 

MR. CONE: This is for the spirit of comprom ise. 

MR. DOUG HERTY: You're starting real wel l. 

MR. CONE: A few mor e me eting s and we wi l l  have 

this thing wiped out. 

CHAIRMAN COWGER: Does either party have any 

ad ditional tes timony or exhibits they wish to present, 

or does eight party have a desire to have a lit t le time 

to examine the new exhibits? 

MR. CONE: We are prepared. 

MR. DOUG HERTY: We are read y . 

CHAIRMAN COWGER: During this hearing the parties 

may offer such evidence and tes timony as is pertinent 

and mat erial to the cont r oversy and shall produce such 

ad ditional evidence as the Board may deem neces sary to 

an understanding and det ermination of the ma tter before 

it. The Board shall be the sole jud ge of the relevance 

and mat eriality of the evidence offered. 

The parties are requested to assure that they 

recei ve properly identified copies of each exhibit 

submit ted during this hearing and to retain those 

exhibits. The Board wi l l  furnish the parties a copy of 

the transcript of this hearing, along with its final 

CA THERINE WILKINSON & ASSOCIATES (904) 224-0127 
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order, but will not furnish copies of the exhibits. 

What we have tried to do is cut down on the 

mailing costs. You 've got all the exhibits. We will 

have them. If there's some controversy about them, we 

will be glad to send them to you, but we are not going 

to routinely send the exhibits to the parties with the 

order is what it comes down to. 

The hearing will be conducted in an informal 

manner. The contractor will elaborate on their claim, 

and then the DOT will offer rebuttal. Either party may 

interrupt to bring out a p oint by coming through the 

Cha irman. 

However, for the sake of order I must instruct 

that only one person speak at a time. Also, so that 

our court reporter will be able to produce an accurate 

record of the hearing, please introduce yourself the 

first time you speak. 

Mr. Cone, it's appropriate now for you to begin 

y our presentation of your claim. We would request that 

at the beginning of your testimony you tell us the 

total amount of your claim. 

MR. CONE: Shall I proceed? 

CHAIRMAN COWGER: Yes. 

MR. CONE: I'm Mike Cone, Cone Constructors, 

Tampa. Total amount of claim, revised amount, 

CATHERINE WILKINSON & ASSOCIATES (904) 224-0127 
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$105,771.08. 

With that on the table, I would like to thank the 

Arbitration Board today for entertaining -- and the 

time spent on letting -- allowing us to present the 

claim. I appreciate OOT corning up here to help us 

medi ate this thing out for what we hope wi ll be a happy 

settlement. 

I woul d like to state initially we feel like this 

is something that shouldn't have gone on as far as it 

has. I feel like arbitration is fortunatel y a good 

thing, and I feel like this thing could have been 

presented or settled in the field between us and DOT. 

I think that on behalf of Marshall Dougherty 

I think that in his good conscience he tried work ing 

with us at several meetings to get this thing me diated. 

I have been instructed by him that certain auditing 

proced ures occur within his department, and 

unfortunately Cone just was not able to prod uce some 

of the doc uments that they wan ted. 

One of them, without getting into the details at 

this point, was certified payrolls. On this partic ular 

project certified payrolls weren't required. They were 

on the project , but the people in their make-busy work, 

we did not have them under a certified payroll 

scenario. 

CATHERINE WILKINSON & ASSOCIATES (904) 224-0127 
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Let me start, if I may --

CHAIRMAN COWGER: Mr. Cone, may I interrupt you 

just a moment. I meant to say this before I let you 

get started . 

In the interest of try ing to expedite this thing, 

let's all look at exhibit -- the portio n of Exh ibit 1 

that's the contractor's book on his claim. Let's look 

at page 41. Page 41, as I see it, is a summary going 

back through page 51. It's a summary of the events 

that occurred that are pertinent to this claim. 

9 

I'm thinking that may be we could save time if the 

pa rties wo uld stipulate that that listing of events is 

accurate. Now, do you all -- the contractor is 

obviously going to stipulate to it. 

DOT, can you stipulate that that listing of 

events is accurate? 

MR. DOUGHERTY: Wel l, on the way up here we 

realized we didn't have our co py of this to discuss 

last night, so we tried in vain to get a copy of it to 

work with last night and we couldn 't get it until this 

morning. I cannot -- it's been a while. I cannot 

fully remember reading through all of that. 

As far as stipul ating it's all correct, I would 

say probably in general it wo uld be. 

CH AIRMAN COWGER: What I'm try ing to get to is it 

CATHERINE WILKINSON & ASSOCIATES (904) 224-0127 
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appears to me like the matter of entitlement to some 

degree of compensation for the fact that you added some 

work by supplemental agreement and deleted it is agreed 

to, that there is some compensation due. And the 

argument today is only over how mu ch. 

MR. DOUGHERTY: I will stipulate there were 

expenses incurred by Cone Corporation, that yes, we 

have attempted to give them. Those reasonable expenses 

we would have no problem giv ing. 

CHAIRMAN COWGER: Okay . Going along those lines, 

then we will proceed on. You did not stipulate to it, 

but I would think that the testimony would probably 

relate more to the damages. 

MR. DOUGHERTY: I think the timing is not the big 

matte r here. I think it's just the amount itself. 

MR. CONE: Timing is an issue to us. 

CHAIRMAN COWGER: Okay. I just thought maybe we 

could expedite things, but it appears like we can't 

really. Excuse me one second. 

(D iscussion off the record) 

CHAIRMAN COWGER: Okay. 

MR. CONE: What I'm going to do is make my 

discussion very brief, and I wo uld encourage anyone at 

any point to interrupt me to answer a question that you 

feel pertinent to the case, so feel free to interrupt 

CATHERINE WILKIN SON & ASSOCIATES (904) 224-0127 
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me. 

I woul d like everyone to turn to page 87 in this 

booklet. This is where our claim actually started . 

Page 87 shows a supplemental agreement that Cone 

Const ru ctors entered into to b uild or actually design, 

construct and build a breakwater on a contract that we 

had previously had under structure D of the project 

with DOT. 

I woul d like to go to page 112, which indicates 

a date -- we onl y  got a two-sentence letter from 

11 

Mr. Mark Puckett that says, " The Department has decided 

not to p ursue const ruction of the breakwater at this 

time. Thank you for your cooperation in this ma tter." 

That's a nice, com fortable letter. And our 

argument on this thing is the supplemental agreement 

was done August 26, 1989. I received this letter from 

Mark Puckett on June 5, 1990. So as any with negotiated 

scenario, a lot of months passed in try ing to get this 

project brought off, get it started and built. 

The basis of our clai m is that they added 

something to our contract, we went to cont ract wit h it, 

and for no other reason besides the DOT thinking that 

they could get a better price on the performance of 

this work in a future competitive bid ding scenario, 

they opted to cancel our contract. 

CATHERINE WILKINSON & ASS OCIATES (904) 224-0127 
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What bo thers us, and I've asked Marshall this on 

continuous times, is in the future when we go to 

supplement al agreements, wha t assurances are there that 

DOT, who we are negotiating wit h in good faith, that 

there's any validity to supplement al agreements. 

If these are processes that can be added or 

deleted at any time, then it kind of shakes up the 

overall program. 

Now, one thing is we do ag ree wi th the fact that 

the Department has the right to add or delete wo rk at 

any time at their pleasure, but what our arg ument is is 

that certain work product was developed by Cone 

Constructors during this period of time. 

I want to go to page 120 in here. It's ba sically  

broken down our summary of  costs on actually wh at we 

did. 

I want to pass out, if we can, ju st get to the 

bottom line a lit tle bit. I wa nt you to review the 

breakwate r deletion or compensation that we are asking 

for for this wo rk. It totals $31,735. 

CH AIRMAN COWGER: We are looking at Exhibit 4, 

now, right? 

MR . CONE: Right, Exhibit 4. Our subtotal is 

31, 735, wh ich jives with page 120 in here. These 

were costs that we have sat down on numerous occasions 

CATHERINE WILK INSON & ASSOCIATES (904) 224-0127 
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with Ma rshall and he feels like they have admitted 

liability for the performance of this work . It 's just 

a matter of how mu ch mon ey are we due. 

Unfortunately, they can only come up with -­

their offer was I think $8,000. 

13 

What distresses us, the contractor, was this 

occurred -- this work occ urred in ea rly 1990, and this 

is 1993. And the question I ask is well, why don't you 

at least pay us $8,000, because that will help our cash 

flow, but instead it was either a take it or leave it 

scenario. 

So the contractor in this case has received zero 

dollars for the performance of this work. And u nles s 

we took the $8, 0 00, then no settlement would occur. 

What we have done is -- I don't think we need to 

go into details here. I've brought it here what the 

breakwater looks like. I don't think that's imp ortant 

at this point. If you're interested in looking at it, 

it's certainly right there. 

Marshall and us in trying to get this thing 

settled, I have supplied paychecks of the individ ual s 

that were on standby. 

If I can, Jim, let me let you walk through a 

little bit of how this thing progressed from the time 

of negotiation to actually getting out there and doing 

CATHERINE WILKINSON & ASSOCIATES (904) 224-0127 
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the work . 

MR. LUNDY: All right. 

MR. CONE: Jim Lundy is our chief estimator for 

Cone Const ructors, who was very much familiar with this 

project. 

CH AIRMAN COWGER: Are you going to briefly tell 

us about what transpired from the very beginning? 

MR. LUNDY: My name is Jim Lundy with Cone 

Constructors. It will be very brief. 

CHAIRMAN COWGER: Fine. 

MR. LUNDY: Basically they asked us to price out 

an additional breakwater. We negoti ated the price. A 

supplemental agreement was issued and executed by all 

parties. 

In early 1990 we attempted to lay out the 

breakwater, do our survey layout. There were problem s 

that occurred . The plans weren't specific . It took 

several weeks to finally get a layout accomplished. 

The permitting people came out to look at the 

layout site. There were sea grasses that were found 

there. During that time we had anticipated starting 

work there. We had a crew that was just on standby . 

Wh en we found out we couldn't proceed with the 

breakwater work, we just had to find make-bu sy work for 

them, cleaning up the yard. We did find work for a few 
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pieces of equipment, but the one loader we couldn't 

find work for, so we charged it to our costs. 

we were verbally told on March 22 that FOOT was 

going to cut the breakwater in hal f and not build the 

entire part. we began negotiations then to come u p  

wit h a price for the lesser amount of the breakwater. 

15 

Before that occurred, we could settle on a price, 

the DOT deleted the breakwater entirely from our 

project. 

MR. CONE: This -- keep going, Jim. 

MR. LUNDY: How far do yo u want me to continue? 

MR. CONE: Here's wh at I wa nted to illu strate on 

this thing. Right here is that p oint in time, 

January 17. We mobilized to do this work. This work 

was $500,000, som ewhere between $300,000 and $500,000 

Of work. 

What we did is we sent a survey crew out there, a 

foreman out there, equipment operators and equipment to 

get this work done. 

Well, we couldn't ever get anybody to sign off on 

just when we went out there. We initially went out 

there, laid it out. We couldn't get anybody to sign 

off on if these limits were acceptable or not. 

Here is wh ere our costs came in, from 

Janua ry 17th to over here when I get a letter, FOOT 

CATHERINE WILKINSON & ASSOCIATES (904) 224-0127 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 
5 

19 

20 

21 

22 

23 

24 

25 

informs Cone that the breakwater is deleted , a 

two-sentence letter, to this point in time. 

16 

CHAIRMAN COWGER: What was that point in time you 

just noted? 

MR. CONE: June 5th . 

MR. LUNDY: From January to June. 

MR. CONE: This is where our costs start. From 

January 17 to June 5 we went out there and lollygag ged 

on a project that, A, we were nonprodu ctive on, which 

is not our fault. Basically  they gave us the limits of 

this thing to do. 

Rube Cla rson, our own engineer, designed the 

produc t that was finally built. When they canceled our 

contract to do this work, they took our plan and 

inserted it into another project that was coming up for 

bid. 

There was only one reason why they canceled our 

contract, and that wa s because they thought that they 

could get a bargain by putting it out for competitive 

bid . And we got zero compensation for doing all of 

this work. 

It's kind of like we were led into this scenario. 

we get out there, perform, and we to this date have 

gotten not one nickel for doing this work . 

What Marshall and I have agreed on, and how he's 
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come up with his $8,000, is yea h, there's some 

equipment out there. 

These people we have, we don't have certified 

p ayrolls. Our choices were this, we could either 

fraudulently produce something, which we're not going 

to do, or tell the truth, that the guys were doing 

piddle work around the yard, and we weren't putting 

them on a certified payroll. 

So our costs are real. What we have been, what 

we feel we have been, is very, very fair to build this 

work. To buil d this work we are only charging for a 

loader, a pickup and two indiv iduals. 

17 

As you know, when we got out here to start this 

work, we had a lot more equipment allocated to begin 

this work. So during this period of time -- if you all 

remember the construction industry in this period of 

time , there was no work. DOT wasn't letting any work. 

So, it was a famine situation. This to us was a very 

big job. 

Not only did our damages incur from here to here 

(indicating), but for this period up here, which is 

October 6, is when we received a fully-executed 

contract. 

So between here and here we kep t our crews 

organized in such a way that they wo uld be available to 
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this point here (indicating). 

So some of the intangible costs, there's no way , 

we are not asking for at this arbitration. We are not 

asking for the costs that we had in preparing this 

thing. As you know, it takes two or three weeks of 

coordination to move in on a breakwater job, a job 

that ' s unique in nature down there, because I know we 

had never done a breakwater down there. It's not like 

we had a crew sitting on the wayside to do it. 

Somewhere in here we were planning to get this 

work accomplished. That 1 s really wha t I want to show 

on these exhibits, to show the amount of time that it 

took us in drawing out this work. 

Let me go down --

CH AIRMAN COWGER : May I interrupt you just a 

moment, to clarify the record . Mr. Cone just a minute 

ago pointed to a drawing here and said "during this 

period here," and what he was referring to was the 

period of approximat ely three we eks prior to 

January 17, 1990. 

MR. CONE: Right. Would I would like to do is 

for summation here, so that we can hear rebuttal, 

I would like to go to Exhibit 4 and just walk through 

this because this is the meat of the matte r. 

These costs that have been highlighted here are 
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bare bones costs. If we wanted -- if we analyzed what 

our actual costs are, then I'm sure they woul d be more 

extensive, because there's things in here where we 

mitigated the damages to us. We sent some of our 

equipment over to other projects. 

The only thing we're charging DOT for is the 

actual equipment that we couldn't send somewhere else 

because we had nowhere else to send it. 

Just going down the line, there we re certain 

19 

costs associated with estimating the breakwater. I say 

this is $1623 because that is for us to estimate this 

breakwater we were told to go out there and give us a 

drawing. 

So not only is this a cost to estimate it, it was 

a cost to go out there where they had to do soundings 

in the bottom of the water, using boats, surveyors, 

things like that. 

Then we had one meeting on July 24, another 

mee ting, processing supplemental agreement, actual 

survey layout of the breakwat er. Then we sat around , 

and then we, of course, designed it. I had to pay a 

$520 seal design on this. 

We then met again to have some revisions to the 

thing. Then we estimated the modified breakwate r, and 

then certain costs in preparing a claim up through 
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July 10, 1991. 

Here is wh ere it runs into the money, though. 

That is our inefficiency costs due to the breakwa ter 

delays. All we ask for is a pick up, a loader, and two 

or three men that amounted to the $17 ,885. Tha t's 

costs that we could not put anywh ere else to another 

job.  

I believe in talking to Marshall he had a degree 

of difficulty in understanding why I couldn't jus t put 

those people somewhere else and put them to work , and 

no one understood that the climate of the industry at 

that point was there was no more work . Things were 

tough out there. 

Our GNA expense on there was 13 and a half 

percent. 

Down here on the lost revenues , and I think this 

is really something we feel real strongly on. We are 

not asking for lost profits. That's not wha t we are 

asking for. 

What we're asking for on this thing here is the 

original contract with the DOT to do this work. We 

had agreed on a 10 percent mark up for profit and 

overhead -- excuse me, for profit, $41 ,272. 

It breaks down to this. If we weren't going to 

do this work, we could have taken that crew over 
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somewhere else and it would give us the opportunity to 

make a profit somewhere else. 

I compare this to the -- I don't know if you saw 

in Engineering News Record wh ere the five major 

contractors went down to clean up Andrew in Miam i. 

They gave them a 5 percent profit. 

Well, what they're saying, the same way we are 

saying here, we brought in key personnel to do this 

21 

wo rk expecting to get a reasonable profit. If we aren't 

going to get a reasonable profit, what are we doing 

here? Why don't we go off and do some other work . 

MR. MOREFIELD: You said there was no place to 

send them because you had no work . How is that not 

conf 1 icting? 

MR. GUYER: The lac k of money was months later on 

the 3547 job. The work was two years down the road. 

MR. CONE: You're right. I started planning on 

October 6 that this job we were going to do -- and what 

I could have done between October 6 -- if we hadn't 

gone to supplemental agreement I know I would have 

picked up a job somewhere betw een October 6 and of 

1989 -- this is the crux. 1989, on October 6 I agreed 

to do this work . So I immediately started organizing 

our crews to do it. We didn 't get a letter of intent 

to cancel us until June 5 of the next year. 
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The point I'm saying is I could have taken this 

crew and put and bid something else somewhere else 

in the state and at least had the opportunity to 

generate a bona fide return. As you know, everyone's 

crews we re scaled back . A lot of layoffs we re being 

incurred during this period. 

22 

We can't lose sight of how this thing came about, 

and that was that DOT canceled our contract for no 

other reason but one, and that was the opportunity for 

them to get a project at a lower cost. 

Well, that's all fine and good, but we're the 

only ones, the only ones who got hurt on this deal. 

Let me run on down. Then there's been an 

interest expense since June 5, 1990 through January 27, 

1993. And then we're asking for arbitration filing 

costs. I don't know if that's bona fide or not, but it 

is a cost of doing bu siness, travel cost for us up 

here. 

When I saw this thing was not going anywhere, 

I hired Talbot-Guyer Company, who is an engineering 

consultant, who is here as our expert to answer any 

questions regarding this. He is the one who made these 

exhibits, who put our package together. 

I wo uld like to go to page -- because I think 

this is imp ortant, go to page 134. This illu strates 
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the treatment that we as the contractor got. When yo u 

read this thing , it shows the spi rit of cooperation on 

why we 're here at this arbit ration. I would n't have 

had to put this booklet together, wouldn't have had to 

hire Talbot-Guyer and Company to do this. 

You loo k through these things. Number one, did 

these people and equipment stay idle for 31 continuous 

work days, absolutely. 

In other words, the DOT does not comprehend the 

fact that on a half mil lion job when yo u're operating 

a small crew yo u can't jus t go to Ec kerd s and get a 

construction project and put them somewhere else to 

work. 

Does Mr. Clarson ultimately get compensated the 

amount of the amount indicated? He signed and sealed 

the contract . I think when Mr. Clarson uses his PE 

seal, he is hired as an engineer. I don't mind paying 

the man $500. 

At the time of the meetings di scuss breakwa ter 

price , verify actual hours. were the personnel 

involved already on the job as part of their normal 

duties, absolutely. There are people out there 

monitoring these things to make sure it got done. 

23 

Were the vehicles in use during any other part of 

the workday on the actual job site? Obviously our 
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foreman, he's out there, it's kind of hard to say he 

parked his truck there and observed this thing . 

This is when it gets real nitpic ky. On all 

subject matter a letter and postage item is indicated. 

Please veri fy these costs. Was any material delivered 

by hand instead of by mail? 

This has been the spirit of cooperation in 

settling this issue. I can't comprehend going to 

contract on October 6 and us finally getting a lette r 

on June 5 to not think that our costs weren't there. 

verify wage rates for al l listed personnel 

involved in this cla i m. I sent them canceled checks. 

I was told that's not good enough. 

Verify by invoice the amount paid as attorney ' s 

fees. I think we have done that. 

24 

So, here is -- the way we sat back and analyzed 

this thing , at the DOT's option, they are the ones who 

pulled our contract. For them not to pay the contractor 

any amount at all, no dollars, no nothing , but we get a 

letter, thank you for your cooper ation on this project. 

Well, that's not the real world scenario. If 

that's going to become a DOT habit, then we wil l not 

we cannot afford to go to supplemental agreements and 

spend the time and efforts in designing the plans. 

we drew the plans that were incorporated in the 
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next project that they put out to bid. We didn't get a 

penny's worth of compensation for it. 

If you will look at page 101. Page 101, this is 

Reuben C larson's. He's got his name signed there in 

1990 . 

And this is we submitted this July 3, 1989. 

And that's the final design right there that was 

incorporated in the actual plans bui lt. 

So, in going over our breakdown, we are up to 

105,000. Quite frankly, why we're up this high is 

spending a lot of time and mon ey going -- driving to 

Bartow to sit down to try to settle this thing way 

early in the project. 

But when it comes to 1992, to settle an issue 

that we should have been paid something for in 1990, 

our costs just keep going up. 

With that, I will close our discussion and be 

available for any rebuttal questions. 

CHAIRMAN COWGER: We will let DOT go to rebuttal, 

but let me at this point ask a couple of questions. 

Mr. Cone, in Exhibit No. 4, on the interest, you 

started the interest running on June 5 , 1990. 

MR. CONE: That is correct. 

CHAIRMAN COWGER: Give us a little explanation as 

to why you think that's the appropriate date that the 

CATHERINE WILKIN SON & ASSOCIATES (904) 224-0127 



1 

2 

3 

4 

5 

6 

7 
8 

8 

9 

1 0  

1 1  

1 2  

1 3  

1 4  

1 5  

1 6  

1 7  

1 8  

19 

2 0  

2 1  

2 2  

2 3  

2 4  

2 5  

interest  should run f r om .  

MR . CONE : Because the DOT inf orms Cone that the 

breakwater  is  now delet ed on June 5 ,  1 99 0 .  On Jun e l l  

we f iled a cl aim. That was onl y six days later we 

f il ed a not ice of cla im .  

And I feel that I do see  this on Nov embe r 3 0  

26  

we actual ly subm itted the cla im for  5 8 , 0 0 0 .  So I th ink 

that num be r ,  in look i ng at i t ,  may be Novembe r 3 0  i s  the 

proper  dat e .  

CHAIRMAN COWGER:  Of  what ye ar?  

MR . CONE : Of 19 9 0 .  Tha t ' s  a go od poin t .  We 

obv iousl y  can ' t charge interes t until we subm it a b il l .  

CHAIRMAN COWGE R :  Anothe r question , i f  I co uld . 

I th ink that ' s al l we need on that  one . 

MR . CONE : Gen e ,  i f  I co uld , I wo uld l ike to hea r 

s ome conve rsa tion on this lost  r eve nues  on 3 4  and 3 7 .  

I th ink tha t ,  you kn ow ,  th is is  a cont r act or ' s  m indse t .  

I th ink that it ' s  a real scena r io .  

In  o ther  wo rds ,  i f  we have th is  cr ew he r e ,  you 

know ,  indus t ry can ' t  surv ive wit hout a pr of it . If  this 

cr ew is  on stand by f r om October  6 t h  to  the next year  of 

June 5 ,  then we have lo st  the oppor tunity to go out and 

at le ast have the oppor tu ni ty to  ask for  or get a 

pr of it . 

CHA IRMAN COWGE R: I th ink we unde rstand that . We 
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unde rstand what  you ' r e  saying .  

Let me ask one th ing , Mr . Dough e r ty , i f  I coul d .  

S eve r al places i t ' s  been men t ioned tha t ,  i f  we look a t  

page 1 0 1  o f  Exh ibit  1 show ing the de sign th at was done 

by Cone Const ruct o rs , i s  it  t r ue that Cone Const ru ct o r s  

d i d ,  in  fact , do  the design? 

I se e r efe r ence in  the or i ginal supplemental 

agr eement that added the br eakwater  wo rk to sev e r al 

r ev ised plan shee ts  that we re be ing ad ded . As 

I unde rs tand i t ,  that suppl eme ntal agr eeme nt added work 

to the con t r act in ad dit ion to  the bre akwate r that was 

never  del et ed .  There  was some addi tional wo rk that was 

actual ly done unde r  that supplement al agre emen t .  

Did  your dr awing show any de ta il s at  al l for  the 

breakwate r ?  

MR . DOUGHERTY : I will  be hones t with you , 

I r e al ly can ' t  r emembe r .  I kn ow the r e  was s ome wo rk 

done , and that they subm itted this draw ing . They a r e  

sta t ing they did i t .  I don ' t h ave any reason to  doubt 

that . I know that our pe rmit dr awings probably gave an 

al i gnment of the breakwate r .  

As t o  the actual des ign and how it was to be 

const ructed 

CHAIRMAN COWGER :  And i n  orde r to  devel op a 

quote , I ass ume that the cont r actor  had to  go out 
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the r e ,  determ ine appr oximately whe r e  th is  th ing was 

going to  be l oca ted ,  ge t some soundi ngs so th at he 

2 8  

co uld determ ine approxima t ely h ow mu ch s tone it was 

going to  tak e  t o  bui ld  the th ing , a nd th at was lef t  for  

h im to  do? 

MR . DOUGHERTY : Ye s .  

CHA IRMAN COWGER : Tha t ' s  al l I ne eded on  tha t .  

MR . CONE : On the soundi ngs our survey cr ew went 

out and indi cated that  the re was a ne ga tive two 

el evation up to  a one point f ive . 

You kn ow ,  you have to  get in a boa t .  I t ' s not  a n  

easy task . I think i t ' s  safe t o  say if  DOT had gone t o  

a n  enginee r t o  have it  done based on what  we ge t as  

engi neer ing fees ,  we  woul d ge t a t  l eas t a $ 1 5 , 0 00 bi l l .  

CHAIRMAN COWGER : I th ink I unde rstand tha t .  

There  was one other question ,  j u s t  t o  make sur e  the  

Boa rd membe rs  unde rstand . Wha t  was or i ginal ly 

negoti ated was a br eakwat er that  was about 1 4 0 0  feet  

long? 

MR . DOUGHERTY : Co r r ect . 

CHAIRMAN COWGER : Then DOT then had to  go afte r 

Cone came up with  the de sign and you had decided 

pr e c is ely wher e  the breakwate r was going t o  be loca t ed ,  

Cone s t aked i t  out in the  f iel d ,  DE R, am I cor r ect , had 

t o  r ev i ew i t  in the f i eld? 
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Th ey determ ined then that  a por t ion of the 

br eakwat er was go ing to impact some sea gr as s ,  and they 

sa id you co uldn ' t  b uild the br eakwater  th rough tha t 

area , s o  you cut the length of th e br eakwat er back . 

And that opened a n ew round of nego ti a t ions on 

the cost . 

MR . DOUGHERTY : You are  ef fecti vel y c ov e r ing my 

r ebutt al . If  you would l ike to  con tinue , you a r e  doing 

r eal wel l .  

CHAIRMAN COWGER :  That ' s al l I wanted .  I went 

one step too fa r .  I just  want ed to  get t o  the 

c i rcumstance s .  Now proce ed . 

th ing? 

MR. DOUGHERTY : Okay .  

MR . CONE : Can I make a sta tement on that l as t  

MR . DOUGHERTY : Sur e .  

MR . CONE : By shor te ning the breakwate r ,  a 

sav ings was made . What I ' m  be ing tol d  is  when i t  

came back  f o r  actual b id ,  I th ink the costs  wer e  

appr ox imately the same a s  it was or iginal ly.  I s  that 

cor r ec t ,  Jim? 

MR . LUNDY : We nev e r  did real ly agr ee  on a 

breakwater  for  7 0 0  feet  long .  We subm itted a pr ice for  

3 0 9 , 0 0 0 ,  we neve r re al ly negotia ted . If  I r emembe r  

cor rectly ,  we bui lt the breakwater  unde r the other  
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cont r act f o r  appr oximat ely 26 0 ,0 0 0 .  

MR . CONE : The r e  was a sav ings to the Depa r tment . 

CHA IRMAN COWGE R :  I th ink i t ' s  appropr iate to let 

DOT go on be fore  we st eal al l of thei r testimony .  

MR. DOUGHERTY : My name is  Ma rsh al l  Doughe r ty 

with th e DOT .  A lot  of what I was going to cov e r  and 

I went th r ou gh l ast night was c ove r ed he r e  by Mike . 

I want to  go through it  aga in to  state it  for DOT ' s 

s ide . 

The speci f ications we feel a r e  cl ear  that we owe 

Cone for  wo rk unde r taken  to pr ov ide the br eakwate r 

es timate  and l ayout . The r e ' s no qual ms about th at.  

The br eakwate r was ad ded afte r the contract e xec ution  

by suppl eme ntal agr eeme nt and was r emoved ,  also ,  after  

e xec ution of the or iginal cont r act by u s .  

The r eas on -- and we have n ' t r eal ly c ov e r ed i t  

too much he r e ,  t h e  reason  tha t  DO T  when i t  wa s 

sho r tened down to 7 0 0  feet  f r om the or ig i nal 1 4 0 0  feet ,  

the re ason we stopped a t  that p oin t was the pr ices  that 

we re  subm it t ed by Cone for  the r educed work ef fo r t ,  the  

breakwater  pr ices pe r bid item u nit in cr eased 5 9  

pe rcent .  

And the  hum idity ba r r ie r  incr eased by almost  

30 0 pe rcent ove r the agreed to  pr ices in the or iginal 

suppl eme ntal agr eeme nt cal led for . DOT and for  I th ink 
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a ny reasonable  bu sines sman to  expect pr ices to  incr e ase 

by 59  percent to  3 0 0  pe rce nt is  a l ittl e  too much t o  

bea r .  That  is  the time al l the pro t r ac t ion and al l the 

del ays  started .  We we r e  in a quanda ry as to why the 

pr i ces escalated . 

The letter  that Mr . Cone pointed out on page 1 34 

of h is or iginal e xh i bit whe r e  we we r e  be ing nitpic ky 

and tal k i ng about co st ,  al l those came aft e r  he 

submitted h i s or i ginal cla im t o  u s ,  or i ginal work 

effort to u s .  

I th ink they are  ve ry reas onable ques tions that 

should be a sked when pr ices j ump by 30 0 pe rcent on  

s ome , 5 0  percent on others . 

MR. CONE : Ma r sh al l ,  can I ask a ques t ion? 

You ' r e tal k i ng about th e unit pr ic es incr easing? 

MR. DOUGHERTY : Unit  pr i ce s .  

MR . CONE : I woul d l ike to cl a r i fy this becau se 

u nles s you ' r e out the r e  on the s ite you don ' t  kn ow what 

this  i s .  

The br eakwater is  r ight her e .  Okay . We had to 

b uild an ac cess  r amp , wh ich is  a nonpay item, to ge t  

f r om the se a wal l out to the actual br eakwa ter .  Ar e 

you al l f ol l owing me? 

In other  wo rd s ,  t h e r e ' s a cost  to th e cont r actor 

for get t ing f r om the sea wal l  out to the br eakwate r 
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tha t we had to not o nly amor t ize . When we amor t ized it  

ove r  the enti r e  1 4 0 0  feet ,  the unit pr ic e was lowe r .  

When we --

MR . ROEBUCK : Doubl ed it . 

MR . CONE : It  d id .  Wheneve r you shor tened i t  the 

unit pr ice had t o  go up be cause the  ac ce s s  road ,  i f  you 

m i ght cal l i t ,  was a cos t whe the r you d id it  ten squa r e  

feet o r  1 7 0 0  squa r e  feet .  

With tha t ,  you go  on .  I want ed t o  j usti fy why 

the unit pr ice went up.  The ove r al l  pr ic i ng went down 

becau se you shor tened the pr oj ect , but the u nit pr ice 

went up. 

MR . DOUGHERTY : The or iginal cl aim  when it came 

in was for  $5 8 ,0 0 0 .  I n  that th ey h ad inclu ded lost  

anticipated prof it s .  And we asked  for doc umentation t o  

suppor t  tha t amoun t .  

The next t ime we saw th e cl a i m  come in ,  the  cl a im 

was down t o  3 1 , 00 0 ,  and about $70 0 .  D id not inclu de 

anticipated pr of it , but it had incl uded the ef f ic i ency 

man ho urs  lost for  th is  cr ew .  

The continued negoti ations went on.  We wer e  back  

and f or th on the t elephon e ,  bac k and for th in pe rson ,  

by letter  many time s .  

MR . CONE : Tha t ' s  cor rect . 

MR . DOUGHERTY : Mo st of th is de al t with the c r ew 
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time tha t  had been ad ded in  the l as t  s u l::m it t al to  

cl a im, the fact that we did  not unde rs tand -- and we 

we r e  just  ask ing - - d id n ' t unde rst and whe r e  the 3 1  

day s -- why the 3 1  day s .  

I t ' s  always the contract or ' s  respon sibi l i ty to  

t ry to mit i gate  h is losses and we unde rstand that . 

MR. CONE : I would l i ke to s ay i f  we can t alk  

wh ile  going through this 

CHA IRMAN COWGER : H ow abo ut let t ing Ma r sh al l  

f ini sh . 

MR . CONE : I don ' t  want to  inter rupt ,  but when 

you say you did n ' t  unde rstand , I wan t to  make it clea r 

as we talked on this , we we r e  be ing tol d  week t o  week 

i t ' s  going to  be two more  days ,  f i ve mor e days , th ree  

mor e  day s .  S o  we had th is cr ew here .  

3 3  

I f  they had only t old u s  up front that  we ' r e no t 

going to have a deci sion f or 3 1  day s ,  then I could have 

sent these guys s omewhe r e .  I wil l not inter rupt you  

aga in .  

CHAIRMAN COWGER :  We unde rs tand th at . Let h im 

f inish .  

MR . DOUGHERTY : We unde rstand pr oblems l ike that , 

als o .  What we we re  afte r in al l the nego ti a t ions with 

this  c r ew was to come up with  a reas onable at tempt . 

Had they made a reasonable  att empt to m i t igate  th i s  
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ef f or t .  

The r eas on we are  ask ing for ce r ti f ied wage r ates 

or  a ny o ther  wage rates  othe r than just pay s tubs i s  to  

f ind out did  they try .  Did they say -- at the end of 

the se two weeks  did they r e al i ze wo rk i s  not  com ing , we 

need t o  do some th ing to mit iga te .  We saw no 

doc umentat ion of tha t ,  s o  tha t ' s  the  reason we took the 

stance that we di d .  

I t ' s  f r u st r ating . Th is is  a ve ry f r u s t r ating 

pr oces s .  I t  has been a ve ry protr acted proces s .  F r om 

our standpoint  to r e as on these th ings , the r eas on this 

was so f rustrat ing was that we co uld neve r ge t what we 

need as pr ope r  doc umentation to  ful fil l  the use of 

publ ic d ol la rs .  

Pay r ol l  checks , we got pay r ol l  chec ks and 

payr ol l ,  but , you kn ow ,  payr ol l  ch ec ks is s ued to  a ma n ,  

and we ' r e gl ad to know he kept h im  on his  pay rol l and 

pa id h im ,  b ut we didn ' t  kn ow wha t he  was doing . The r e  

was no r ecord keepi ng f rom them to  show that th ey we r e  

doing , I th ink he  sa id , the j ob wo rk , the pid dle wo rk  

that  was  be ing done . We neve r we r e  shown good 

doc umentat ion as to whe re  the def i ciencies occ ur r ed .  

We we r e  rocking al ong on th is th ing , and then 

Mr . Guye r  and Mr . Cla rson came ove r .  I wrote down he re  

and I will  say this , they dr o pped a bombsh el l on us  on 
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Octobe r  2 3 .  Th ey r equest ed a mee ting to come ove r as  a 

l as t  ch ance pr ior  to arb i t r ation t o  come in and di scuss 

th is  with u s .  And we came i n  t o  th e mee ting . 

Mr . Cl ars on of fe r ed me a th ic k  pac ke t of 

i nforma t ion .  I opened i t  up , saw the numbe r on the 

bottom .  I sa id a very nas ty expl etive ,  said it very 

l ow to mys el f .  

MR . CONE : Can we say that for  th e record , 

Ma r sh al l ?  

MR . DOUGHERTY : Th e " S "  word . It  took me aback . 

We didn ' t  u nde rst and how we wen t  f r om 3 1 , 0 0 0 t o  1 3 9 , 0 0 0  

j u st ove rnigh t  as fa r as we we r e  conce rned .  It  was our 

fe el ing a t  the time of tha t mee ting that had we set tled 

f o r  3 1 ,  0 00 eve rything woul d have be en f ine,  that woul d 

have been the end of the iss ue and off we go . 

Stil l ,  f r om my standpoint ,  i n  de al ing with al l of 

the r eco rds , and hopef ully with in our i nforma t ion he r e  

i t  wil l show that , you know , we did what we had to do . 

He re  we are  s it t i ng .  

I want to say some things . They have mentioned , 

we r e al ized the costs  inc ur red to them .  I th ink if  you 

will  look through our six -page or  seve n-page 

doc umentat ion up fron t ,  th ey ke ep t al king about the 

survey . 

We had no problem with pay ing the surveyor . 
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I th ink they showed u s  an invoice on the s urveyor of 

$ 2 , 5 97 ,  we gave h im $ 2 , 57 3 .  Whe r e  the twenty dol l a rs 

3 6  

i s  I don ' t  have the f igures  in front of me , but we pa id 

for  that v i r tual ly .  

Some other  th ings in my let ter th at Mike took 

no t ice of , took exception t o ,  ve r i fy the amount of 

inv oices  pa id f or at torney ' s  fees .  We have never  s e en 

mor e  than one i nvo ice whe r e  th ey pa id $ 2 , 0 0 0 in  

at torney ' s  fees . We can ' t j u st i fy pay ing $2 , 0 0 0 t o  a 

nonexis t ing attorney who d id look a t  it  or d idn ' t lo ok 

at  it . 

There ' s  $ 2 0 0  in  here  for  a bo nding company t o  

r ev i ew th is  informa t ion . Neve r saw an invoice on tha t . 

I t ol d  them numerou s  t ime s ,  ge ntl eme n, you subm it me an 

invoice showing your expenses inc ur r ed ,  I wil l  be h ap py 

t o  do th is . 

Reube n Cla rson in here ,  pa id him  $5 0 0 .  They 

su bm itted to  me a check whe re that was thei r 

doc umentat ion that they pa id h im for s igning and 

se al ing on the se plan s ,  n o  que s t ion s asked , tha t amoun t 

i s  incl uded  in wh at we came up with .  

We  h ave been as  fa r as I ' m conce rned ve ry fa i r  

i n  try ing t o  show to  them ,  you prov ide us pr o pe r  

doc ument a t ion of cos t s ,  we wil l do that . 

F r om the i r  standpoint  th ere  a re  only  real ly three  
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maj or  dif fe rence s if  you look at what  we ' r e t rying t o  

of fe r them and what they want . One is the  at torney ' s 

fee s ,  wh ich a ga in we have neve r r eceived invo ices and 

doc umentation so I don ' t see how we can pay that.  

Bonding fee s ,  $2 0 0 ,  $2 2 0 0 ,  r ema ining amount of 

about $ 1 7 , 0 00 ,  the idl e cr ew cos t s  wh ich aga in I did  

37  

not outl aw ,  did not say po sitively no we would not pay .  

I wanted more  pr oof than j u st th e fact that they were 

the r e  3 1  days doing noth ing , n o  pr oduc tive work . 

I f  they ' r e wo rk i ng ,  they ' r e doi ng some pr oductive 

wo rk s omewhe r e ,  whethe r it ' s  clea ning up the ya rd , 

what eve r .  That ' s  work that has t o  be accounted for  

s omewhe r e  in the  ove rhead fact o r s  that a r e  applied .  

I f  they ' re work i ng on another pr oj ect , you kn w ,  o r  

d id a ny othe r wo rk on anothe r pr oj ect ,  tha t ' s  s t il l 

conside red pr od uctive wo rk . We should  have be en given 

cr edit for  tha t .  Tha t  was neve r pr ov ided to  u s .  

So ,  those are  the th ree s tumbl ing bloc ks you 

gentlemen wil l have to de al with . 

MR . CONE : Gene , i f  I may --

CHAIRMAN COWGE R :  Excu se me j ust a minut e .  Doe s  

that compl ete your testimony or is  that -

MR. DOUGHERTY : I ' m s or ry? 

CHAIRMAN COWGER:  Does th at compl ete your 

testimo ny on one pa r t  of th is?  
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MR. DOUGHERTY : Ye s .  

3 8  

CHAIRMAN COWGER :  I asked a compound ques tion and 

I got the an swe r I should have expected . 

MR . DOUGHERTY : As fa r as I kn ow ,  I think I ' m  

v i r tually th r ough with my tes timo ny and my r ebutt al 

because I th ink our f indi ngs and our doc umentation that 

we pr ov ided you i s  fa i rly clea r .  

CHAIRMAN COWGER:  In  addi tion  t o  wh at you ' ve t ol d  

u s ,  w e  need t o  r ev i ew wha t  you ' ve sa id in  these  f ive 

pages? 

MR . DOUGHERTY : Yes .  I f  you r ev iew tho se you 

will  probably unde rstand wha t I was t al king about a f ew 

minut es ago . I am compl e t ed at th is point , yes . 

CHAIRMAN COWGER : Mr . Cone . 

MR . CONE : Yes , s i r ,  I woul d l ike to  h it on th e 

iss ues that maybe is  the crux of th is cla im. Th is is  

impor tant .  

If  there  was a tex tbo ok case where  they sa id ,  

"Mr . Cone , you ' re not going to  need -- we a r e  not going 

to  be able to  give you th e deci sion,  the  3 0  days is  

th i s . " 

I hat e  t o  say th is , but Ma rsh al l has done a 

good j ob in doing th i s .  Th ey r e ally we r e  on our  team.  

But ther e ' s a th i rd fact or th at al l of us a r e  

m is sing and that is tha t DER was the de ci sion make r on  
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th i s .  I t  was u p  t o  DER t o  establ ish the lim it s . 

So  for  3 0  day s the cont ract or go t j ac ked a round 

with  -- and DOT was just  the mes senge r  in th is cas e .  

They kept say ing it ' s  going to  be three mor e days and 

we wil l have an an swe r ,  i t ' s  going to  be a we ek and we 

wil l  have an an swer . 

I didn ' t have the oppor tunity , i f  they had j u st  

t old  me  30  days f r om n ow to come back to work , 

I pr obably coul d have done some th ing about it . 

I probably could have gone  out and made a pr of it on 

whatever  we did . 

3 9  

But it  was one o f  tho se th ings -- you know , we go 

t o  our  f ield pe rsonn el , th ey ge t ti r ed of sit ting in 

their  pickup t r ucks al l th e day . He wanted back up. 

Wel l ,  I sa id time and time a ga in I ' m not going t o  

f al sely  ce r ti fy ge ntl emen to  a proj ect when we don ' t 

h ave cer tif i ed payr ol ls  on  tha t .  s o  instead I gave h im 

the checks . 

I sa id here ,  go interv iew our pe opl e ,  ge t sworn 

tes timo ny on what  e xac tly th ey we re  doing .  I gave th em 

make-busy work . They wash ed th ei r trucks mor e  than 

th ey co uld pos s ibly wash them . Th ey d id clean up,  th ey 

d i d ,  you know ,  al l sor ts  of lit tl e  th ings like  th at . 

On the attorn ey fee issue , as you kn ow ,  wheneve r 

you ge t attorney ' s  fees , i t ' s  not s i t e  spec i f ic .  I t  
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s ays gene r al coun sel for  tha t mont h .  

We wanted -- I wan ted to know on th is th ing when 

I got  when I got j u st a two- sentence letter  f r om DOT 

saying thank s ,  but no thank s ,  we ' r e going to  dele te 

this work beca use we feel l ike we can be nef it f rom 

going s omewhere  else , I went t o  the attorn ey .  

I said can they enl is t  t o  do a cont r act and then 

j u st a rbit r a r ily pul l  the thing? And I sa id i f  th is is  

a pr act i ce that ' s  goi ng t o  continue ,  what be nef it s or  

prot ect ion do  we have tha t we do n ' t  mobil ize on a 

pr oj ect and ge t -- you know , inc ur damages with  no  

r el i ef? 

I would l ike to say this . Th is case pr obably 

wouldn ' t  be s o  s t ic ky i f  Ma rsh al l  and the DOT says 

wel l , we ' r e going to del ete  th is wo rk , pe r iod . But 

tha t ' s not what  happened . Th is is  wo rk -- we a r e  going 

to del ete  this work to  t ry and ge t a be tter  pr ice . And 

with no r e ga rd for  the cont ractor . 

What di s t r es sed me f rom day one, I tol d  

Ma rk Puc ket t ,  the pr oject  enginee r ,  I sa id Ma rk , pay u s  

s ome thing . Help us with  cash flow . I show los ses on  

th is  j ob .  

You kn ow ,  bonding i s  tough . If  you ' r e  not mak i ng 

pr of it s  on j obs , you kn ow ,  DOT que s t ion s your bonding 

ab i l i ty . Th is is  j u st  - - it ' s  be en a nigh tma re  for  us  
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f r om 198 9 .  

Th is i s  s ome th ing , as I s tated ,  because the way 

the syst em i s ,  Ma rsh al l  sa id h e ' s  got audito rs com ing 

al l ove r  him. I can unde rstand that .  But audi t or s  and 

const ruction management don ' t  neces sa r ily see eye t o  

eye .  That ' s  my rebut tal t o  I th ink the attorney ' s  

fee s .  

The 3 1  day s ,  that ' s  noth ing in th is week . I me an 

t oday is  Wednesday .  And you s ay wel l ,  I wil l  have an 

answer  next Tuesday . Wel l ,  that ' s al most  a qua r ter of 

the del ay that we inc ur r ed .  People don ' t  m ind doing 

peopl e  don ' t mind say ing that t o  you in the f iel d .  

CHAIRMAN COWGER : I th ink we unde rstand wha t  

you ' r e say ing . 

MR . CONE : Gene,  the  onl y good s ide of th is 

th ing , and we ' r e o nly t al king about the nega tive of 

what our hard costs a r e .  We actual ly mobi l iz ed 

eq uipment .  

I ' m not charging for  a supe r int ende nt on this 

j ob .  The super intendent has t o  monitor the work 

beca use there ' s  coord ination in orde r ing the roc k ,  

o rder ing the bed ding ston e ,  l i ning up the t ruck s ,  

things l ike th i s ,  wh ich I ' m  not ch arging for . I ' m 

cha rging fo r ,  you kn ow ,  o ur ha rd costs . 

We feel l i ke if  we had had th e oppor tunity from 
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Octobe r  to  June we co uld h ave gone  out and made a 

pr of it with these cr ews . 

Do you have anyth ing? 

MR . LUNDY : I don ' t have anything . 

MR. DOUGHERTY : Do we ge t one las t r ebutt al to  

the rebuttal ? 

CHAIRMAN COWGER : Al l r i ght . 

MR . DOUGHERTY : I appr eci ate  Mike ' s  wo rd s ,  and 

I th ink we we re  be ing ve ry fa i r .  I th ink DOT was 

t ry ing to watch ove r  as  a spende r of taxpaye rs ' 

d ol la r s .  I th i nk we a r e  enti tled to do tha t f r om the 

ve ry start .  

The hard co sts  that we have shown in our cl aim  

and o u r  cla im analys i s  to the Boa rd , t o  Cone is for 

tho se co sts  that we can reas onably  a s s ume . 

I had men t ioned t o  Mike  one time befor e ,  

unde rs tand , DER was cont rol l ing an item in a lot of 

th is  del ay .  Why is  tha t a cos t  DOT sho uld bear?  

That ' s  what I was ask i ng of Mike . 

4 2  

We t r ied to  come up with s ome nego tia t ions a s  fa r 

as  hour s .  I said a r e  they 5 0  pe rce nt ef f ic i ent, 2 0  

pe r cent eff i cient for  th i s  cr ew? We n eve r got to a n  

amount that was agr eeabl e .  That ' s why th at numbe r was 

l eft  out of al l of th i s . 

I t ' s  s ome th ing we  we r e  t ry ing to  compensa te  the  
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contractor f or the i r  ha rd costs  that they inc ur r ed and 

for the monies they expe nded .  

43  

MR. CONE : Gene ,  I would l ike to say one o the r 

th ing for  the record and it ' s  in  my doc uments here .  At 

th is time we o nly had , o ur c ompa ny total -wise , o nly had 

$ 3 , 6 5 8 ,  0 00 of work . And th ink about that numbe r for  

just a m inut e .  

When I ' m tal k i ng about how tight the industry 

was , when eve r I got the wo rd tha t ,  you kn ow ,  we spent 

al l this time he r e  without mak i ng any income , I went 

out and bou ght ,  l ite r ally bou ght  pr oject n umbe r 35 4 6 . 

We bought that pr oj ect at 1 3  and a hal f pe rce nt bel ow 

what we con side r ed o ur cos t s .  

S o  wheneve r th ey del eted $ 4 0 0 , 0 0 0 o r  $ 5 0 0 ,  0 0 0 of 

work that we we r e  banking on ,  then tha t ' s  mor e than  1 0  

pe rcent of our total workl oad for  the enti re  

o r ganiza t io n .  

CHAIRMAN COWGE R: I th ink we unde rstand that .  

Mr . Mor ef i eld had a que s t ion ,  I bel i eve . 

MR . MOREFI ELD : To the DOT, i s  th is the  rema ini ng 

outstanding cla im for  th is  pr oj ect? Is eve ryth ing else 

settl ed? 

MR . DOUGHE RTY : F rom my standpoint .  I was shown 

s ome l ite rature  th is  morning tha t indicates that i t  

woul d be , yes . 
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MR . MOREFI ELD :  I kn ow you sa id tha t ,  I just  

wanted to make sur e --

CHAIRMAN COWGE R :  Mr . Blancha rd , let me see i f  

I can make th is real cl ea r ,  t o  make it qui c ke r .  And 

the r e ' s  a couple of que s t ions that go with th is . 

4 4  

When the r eq uest  f o r  a rb i t r ation was sent t o  DOT,  

th ey quest ion ed the el igibi l i ty of th is claim for  

arb i t r ation . Cone Cons truct ors was th en asked to 

subm it a r ebuttal on tha t .  Th ey d id .  

The Board then de t ermined that based on th e 

con dit ions stat ed in Cone ' s  r ebutt al tha t the cla im 

coul d be a rb i t r ated. 

Basi cal ly what we need to  have an unde rstandi ng 

be tween  the pa r ties is tha t  th e o nly outstanding cla im 

aga inst the Depa r tme nt on this pa r tic ul a r  cont ract at  

th is point i s  the  cla im r ela t ing to  the br eakwate r .  

The Bo ard ' s  orde r will  very cl early state that,  

and wil l ve ry clea rly inst ruct DOT to  not pay the 

amount of this cl aim, o r  not pay th e amount that the 

Boa rd o rde rs unless tha t ' s  agreed t o .  And it is  a greed 

t o .  I n  other  wo rds , that ' s a condi t io n  of pay ing . 

Now let me ask you s ome th ing else i f  I co uld . In 

that round of co r responde nce that I j u st de scr ibed , DOT 

took the po s i t io n ,  and the r e ' s  been noth ing sa id about 

t his up to  this point ,  and the Board has t o  have th is 
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i nforma t ion . 

In  thei r letter  of Novembe r 1 0 ,  DOT stated that 

the cond it ional lette r of ac ceptance sta ted that the 

amount of this  cl aim was $ 3 1 , 7 35 . 46 .  

MR. BLANCHARD : Mr . Cha i rman ,  tha t ' s  wha t I ' m 

f ix i ng to addr ess .  

4 5  

CHAIRMAN COWGER:  Okay . My ques tion i s  what i s  

the OOT ' s  po sit ion on the fact tha t the cla im as  

subm it t ed now is  gr e ater? Is  th at what you ' r e going t o  

ad dr es s ?  

MR . BLANCHARD : That ' s  exactly what I ' m f ix i ng to 

ad dr es s .  

CHAIRMAN COWGER :  I thought you al l wer e  th rough . 

I d idn ' t  r eal ize  you we re  going to do tha t .  Proce ed . 

MR . BLANCHARD : We have here  in th is exh ibi t ,  

wh i ch was subm itted along with the blue c ove r book 

the r e ,  a copy of tw o ,  actual ly it ' s  one, but it ' s  in  

two pa r t s ,  qualif ied ac ceptance lette r f r om the 

cont ract or , and attach ed to that was subm it ted a letter  

f r om the contr act or wh ich went  along with h i s  qual i f ied 

acceptance , wh ich de tail ed the spe ci f ic s  of his 

qualif i ed ac ceptance , wh ich sa id tha t we owed h im an 

addi t ional $4 07 , 0 00 pl u s .  

I f  you look at that lette r ,  wh i ch is  dated 

June l ,  the va r ious  issue s ,  wh ich relate  to  the 
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4 0 7 , 00 0 ,  the o nly iss ue wh ich ad dresss  the breakwate r 

i s  for  a t otal of $ 3 1 , 7 35 . 4 6 .  

46 

Now since then the contractor  has dec ided to  

withd r aw his  cl a ims on all  other  issues  except the 

breakwate r .  we h ave tha t in th is  lette r he sen t t o  the 

Board dated Janua ry 5 ,  where  he say s ,  I ' m quoting f rom 

h i s  lette r :  "Of the cla ims l isted in our  qualif i ed 

acceptance letter ,  we have r es ol ved al l of the iss ue s  

with the except ion of the br eakwater  claim.  We wil l  

not pur sue cl aims ,  any other cl a ims other  than the one 

r ela t ing to  the bre akwate r . " 

With that in  mind , i t ' s  our opinion that st anda rd 

spe ci f i ca tion s quite clea rly l im i t  the cont r act o r ' s  

cl aim  to  the $ 3 1 ,  7 35 . 4 6 wh ich is  l i s ted in h is 

q ualif ied ac ceptance lette r as  the breakwate r pa r t  of 

his  cl aims .  

I al so  want to take a look at th e total cost 

s umma ry wh i ch he has subm itted whe r e  he does show 

$ 3 1 , 7 35 . 46 for  the br eakwater  c l a i m. He al s o  show s  

$41 , 27 2 . 5 0  as costs  that he want s to be r eimbursed for  

lost  r evenue on that job ,  wh ich the cont r actor has 

d iscussed at  s ome length he r e .  

We bel ieve that is  a se r ious  legal i ssue ther e 

becau se the breakwate r was neve r in clu ded in the 

o r ig i nal contract . The contractor ' s  bid for  th is 
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pr oj ect co uld not  pos s ibly have in clu ded the costs  of 

the br eakwater  or any pr of it due to co ns truct ion of 

breakwater  becau se breakwate r was not pa r t  of the 

o r iginal scope of work . I t  was added later . 

I have t al ked to s eve r al people who have bee n  

a round th is business a long time .  I can ' t  f ind any one 

who can t el l  me of a ny pr ecedent tha t ' s  been 

47  

establ ished to pay a cont ract or for  lost  revenue s on 

work wh ich was n eve r in clu ded in  the or igin al cont r act . 

We know that cont ract ors have thei r own ways  of 

al loca t i ng pr of it when they bid a j ob ,  but th e 

br eakwater was neve r incl uded in th e cont ract or ' s  bid . 

And s o  th is  bu siness  of lost r even ue s  we see as  

some th ing out of  the  bl ue wh ich we can ' t  f ind any 

pr ecedent for . We th ink it  would be h i ghly i r r eg ula r 

to pay anything on that account . 

The o nly th ing I would want  t o  point  out i s  the 

4 1 , 0 0 0 he ' s  cl a iming f or lost  r eve nues is  la rge r than 

the 3 1 , 0 0 0  wh i ch he says he spent  on  the wo rk that he 

did for the br eakwat e r .  

MR. CONE : Abs olut ely .  

MR . BLANCHARD : The las t  th ing I want to point 

out was the ne ga tive r evenue --

MR . CONE : We bel ieve that.  

MR.  BLANCHARD : Okay .  I f  we ' r e not going to  
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purs ue that a ny f ur the r I won ' t  men tion tha t .  

MR . CONE : Mr . Cowge r ,  I woul d l ike to respond to  

tha t . 

CHAIRMAN COWGER:  Do you have anyth ing fur ther  t o 

s ay? 

MR . BLANCHARD : No , si r .  

CHAIRMAN COWGER : You have already sa id q uite a 

bit about th is , s o  make it br ief . 

MR. CONE : I wil l make it br i ef .  Wha t he says 

j ust sca res the hel l out of me as a cont ract or beca u se 

the next time I get a cont ract , he ' s  acting l ike th is  

suppl eme ntal agr eeme nt is  not bind i ng and -- as it ties  

into the or i ginal con t r act . 

Whenever  I start  looking at suppl eme ntal 

agreement s ,  am I to  j ust  ignore  them be cau se th ey 

obv iously  don ' t have any rel evancy? We are  not tal k i ng 

about dele ting a por t ion of the wo rk becau se it i s  

nece s si t ated f or safety or no budge t  or any t h ing el s e .  

A t  the i r  opt ion th ey deleted th i s  th ing becau se i t  

be nef it ed the Depa r tme nt with compl ete  di s r egard to  th e 

contr actor . 

When we couldn ' t  come to terms on this accept ance 

lette r ,  wheneve r we put down tha t 4 0 , 0 0 0  s ome thing ,  

whatever  i t  was in the acceptance letter ,  that was 

based -- I d id that ac cept ance letter  on  the ba sis  tha t 
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Ma r sh al l  Doughe r ty t old me that we co uld get th is  th ing 

r es ol ved . 

My attit ude was th e spi r it of co ope r ation was n ' t 

the r e ,  s o  I f elt  l ike we should ask wha t  we fe el i s  

entitl ed to us  for  it . Quit e  f r ank ly it did ope n up 

my eye s wheneve r Jim Guye r came on boa rd with us to  

analyze th is . He ' s  the one who tol d  u s ,  Mike , your 

cr ews -- you sho uld have had the abili ty to go out and 

make a prof it somewhere .  

I have to agree with tha t becau se i t  makes common 

sense .  If  they had tol d  me r igh t up f ront the 

supplement al agreement is  void , we ' r e not going to do 

it , then I coul d have tak e n  tho se cr ews and gotten a 

j ob w ith s ome pr of it in it . 

So ,  that ' s  my poin t .  

CHAIRMAN COWGER : Okay .  I th ink we h ave 

MR . ROBERTS : I ' m Rick Robe r ts .  I woul d l ike  to 

add one th ing conce r ning the cr ews tha t th ey have 

r eq uested some payme nt s for  that was idl e  and unable to  

wo rk . 

On Janua ry 2 9  we noti f ied them that,  in  a letter ,  

of  the  sheets  to u se f o r  staking out the breakwate r .  

Al so  i n  that letter they we re  noti f ied of t he 

r eq ui r ements  tha t DER wo uld h ave to come out and 

inspect the s it e .  

CATHERINE WILK INSON & AS SOC I ATES ( 9 0 4) 2 2 4 - 0 1 2 7  



1 

2 

3 

4 

5 

6 

7 

8 

9 

1 0  

1 1  
1 5  

1 2  

1 3  

1 4  

1 5  

1 6  

1 7  

1 8  

1 9  

2 0  

2 1  

2 2  

2 3  

2 4  

2 5  

The cr ew and -- the staking of th is  th ing went  

on . I t  was n ' t until Febr ua ry 2 2  that the pe rmit s 

off i ce was notif i ed tha t th is  th ing was ready to be 

inspect ed . Th is  time f r ame went f r om the end of 

Jan ua ry int o  Ma r ch with th is  pr oces s taking place and 

DER corn ing out and inspect ing th is . 

Februa ry 1 9  I bel i eve is  the da te  tha t the th ing 

was staked . Thei r idl e  c rew was turned in to  s t a r t  at 

Februa ry 8 ,  pr ior to  the time that it was even staked . 

And it was even unava ilable f or work at th is time .  

5 0  

MR . CONE : I would l ike to  commen t on tha t .  I t ' s  

because we we r e  r elying on sh eet numbe r 6 6  that DOT has 

pr ov ided u s ,  numbe r 6 6 .  Th ey gave u s  a shee t  that 

woul d not wo rk out in the f ield . So,  J i m  

MR. LU NDY : The plan s th ey pr ov ided us  for a 

l oca tion sh eet of the breakwater  were not de tailed 

enou gh t o  acc ur at ely stake  out the breakwate r .  D ur ing 

that pr oce s s ,  we t r ied many times  to ge t a r efe r ence to 

the ma in j ob bas el ine with of fse ts  t o  stake out the 

ba sel ine .  

I f  your pl ans had be en accur ate,  we could have 

staked that bre akwate r in  ea rly Jan ua ry and had the DER 

out there  in early Janua ry to r eview it . 

MR . CONE : was it  Cone ' s  respon s ibi l i ty 

MR . LUNDY : I t ' s  not Cone ' s  faul t or Cone ' s  
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respon sibil i ty that tha t s urvey did not occ ur timely . 

I t  was the Depa r tme nt ' s  faul t that it didn ' t  occur 

timely . 

MR . CONE : We we ren ' t responsible for  noti fy ing 

the DE R .  

MR . ROB ERTS : That ' s  cor r ect . 

MR. CONE : How could we -- we a re  just  th e 

contract or . 

5 l  

CHAIRMAN COWGER :  D id DOT h ave an inspect or , a 

pr oject enginee r on the j ob al l the time th is  was going 

on ,  that coul d  have obs e rved when the l ayout was 

completed? 

MR . DOUGHERTY : Y e s ,  si r .  

CHAIRMAN COWGER : Let me ask  you a cou ple of 

ques tions about this del ay pe r iod and then I wil l qui t .  

What h appened ,  a s  I unde rstand i t ,  was that  when  

Cone go t on the j ob and mobi l iz ed and began to  pl an to  

go to wo rk , it was necessa ry for them to l ay out the 

al ignme nt of the bul kh ead with their  survey crews  

because  they had respon s ibil i ty for  l ayout . 

Ther e ' s quite  a bi t of inf o rmation in the 

subm itt al f r om th e con t r act or t al king about probl ems 

de ciding how to  l ay out the bul kh ead ,  wh ere  i t  was to 

be l ocat ed . 

Can DOT t el l  us a l i t tl e  bi t about that? The 
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cont ractor  has given u s  quite  a bit of i nforma t ion .  We 

haven ' t  heard any th ing f rom DOT that say s was th ere ,  in  

fact , s ome confu s ion about whe r e  the loca t ion was and 

how it was to be la id out? 

MR. DOUGHERTY : Fr om my own pe rsonal ben ef i t ,  n o ,  

I cannot say there  was . What I can indi ca t e  to  you i s  

tha t the s urveyo rs  th ey h i r ed to  l ay out th is 

br eakwater we re  hav ing pr obl ems . We v i r tual ly 

compensated them for the i r  en tire  time . We r ecogni zed 

al l the time the surveyors  had out there .  

CHA IRMAN COWGE R :  I don ' t  th ink we ' r e t al k ing 

about that.  We ' r e tal k i ng about the time f r ame of th e 

ove r al l  --

j ob? 

MR . DOUGHERTY : Time f r ame of the ove r al l  -­

CHAIRMAN COWGER : Mr . Robe rt s ,  we r e  you on  the 

MR . ROBERTS : No,  s i r ,  I was not. 

CHAIRMAN COWGE R :  Excuse me . But it was 

nece s sa ry for -- was it DE R --

MR. DOUGHERTY : DE R, Depa r tme nt of E nv i ronment al 

Regul ation . 

CHAIRMAN COWGER : -- to  rev iew al ignment of the 

bre akwater  as  staked and to  make a de cision as to  

whether  it  was prope rly loca t ed from an env i ronme ntal 

standpoint?  
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MR. DOUGHERTY : I wil l s ay th i s ,  too .  DER 

marches to  i t s  own dr umme r ,  s i r .  

CHAIRMAN COWGE R :  We unde rstand tha t .  Before we 

go much fur the r ,  I have a ques tion,  now . 

Mr . Cone ,  would you al l go to  page 1 6  of your 

original exh ibit wh ich shows your wage rates and al l 

for  the th ree people that  we r e  ineff i cien t .  

MR . CONE : Yes , s i r .  

5 3  

CHAIRMAN COWGER : Pa ge 1 6 . Now le t ' s  go back  and 

look at  page 3 1  as  an exampl e .  Le t ' s go to 2 8  or  27 , 

e ithe r  one . 

What I was try ing to  ge t to i s  - - I can ' t  f ind 

i t .  Th e rate that yo u ' re showing d own the r e  for  those  

pe opl e ,  that incl uded the i r  l abo r r ate pl us  a labo r 

burden .  That  was the pr obl em tha t I ' m  hav ing . 

MR . CONE : It ' s  too low . 

CHAIRMAN COWGER : No , tha t ' s  not the ques t ion . 

The question  i s  it  seems l ike it was in there  tw ice , 

tha t the labor burden was in the r e  twice .  

MR . LUNDY : Mr . Chai rman , the labo r burde n rate  

changed each yea r . We have one rate for 19 8 9  and we 

have another r ate  for 1 9 90 . 

CHAIRMAN COWGE R :  To make i t  

MR . LUNDY : May be that ' s th e confusion .  

CHA IRMAN COWGE R :  To  make it  simpl e ,  can you 
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explain  t o  me just  for  Mr . Lee h ow you a r r ived at  tha t 

1 8 . 0 3  r ate? Just for Mr . Le e ,  can you expl a in how 

tha t ' s doc umented or not? 

MR . CONE : That ' s  on page 1 6 ,  Jim. I t  says 

Robe rt  Lee . I can.  Let me say th is . Robe r t  Lee ,  we 

expla ined the $1 8 . 0 3 .  That  was based o n  19 9 0  wage s .  

He makes  $ 1 2 an hour , with  a 5 0 . 2 4  pe rce nt l abo r 

burde n ,  wh i ch a tot al rate is  1 8 . 0 3 .  

CHAIRMAN COWGER :  I see it  nw . Let ' s  look at 

page 2 8 .  Now ,  that ' s  go t an appro ximate  5 0  pe rcent 

labo r burde n on i t .  

5 4  

MR . CONE : That ' s  co r r ect . I woul d l ike to  say 

r i ght n ow we ' r e up t o  7 0  pe rcent r i ght n ow .  It ' s  going 

out of sigh t .  

CHAIRMAN COWGER :  I wil l  drop my ques ti on .  

I was n ' t  quest io n ing the amount  of the burden ,  I was 

que stioning th e fact that it looked l ike  the labo r 

burden had been ad ded in tw ice . And n ow I can ' t  se em 

to  t ie  it toge ther .  

MR . CONE : Mr . Cha irman , on a 

CHAIRMAN COWGER :  He re i t  is . Wa it a minut e .  

Let  me ask you th i s .  Le t ' s  look a t  page 1 7 ,  wh ich is  

a di ffe rent estimate .  Th is one  incl udes  the  co st to 

Mr . Lundy and Mr . Cla rson  and Mr . Cone .  Al l r i gh t . 

Now if  we go back , for  instance , t o  page 27 , or  
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2 8 ,  e ithe r on e ,  we ' ve got a wage rat e  the r e  for  

Mr . Lundy 

MR . CONE : Is  this  the  same Lu ndy ? 

MR . LU NDY : Mr . Cha i rman ,  the r e ' s  two Lundys . 

I ' m one . 

MR . CONE : We can onl y af fo rd 

CHAIRMAN COWGE R :  I will  drop al l my ques t ion s .  

MR . CONE : I can say th is f rom manag eme nt , we can 

o nly af ford one of the Lundys . The othe r one we can ' t  

af ford . 

I have one other  i ssue ,  i f  I can br ing it up,  and 

i t ' s  what  he was br inging up.  Th e qual i f i ed ac ceptance 

l etter  that we subm i t t ed t o  the  DOT, it  ties  in t o  the  

iss ue and not  t o  the d ol la r  amoun t .  

I f  you ' r e  r el ating t o  th e 1 9 86 h andbo ok ,  wh ich 

th i s  j ob has bee n  unde r -- you ' r e loo k ing a t  th e 19 9 0  

handbo ok . So it ' s  1 9 86 .  It  onl y  had t o  do with the  

iss ue and not d ol la rs . 

MR . BLANCHARD : That ' s  not t r ue ,  Mr . Chai rman.  

The B l ue Book spe cif ies  the contr actor sh al l def ine h i s  

cla im, and the def init ion ,  ch ec k this out , the 

def init ion of that spe cif ical ly is  tha t the contr act or 

shal l def ine h is cl aim  physical ly in dol lar  amounts .  

M R .  CONE : It doe s n ' t say tha t .  

CHAIRMAN COWGER :  Ra ther than argui ng back and 
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for th  a cross the tabl e ,  let me read you what the 

speci f ication say s .  

MR. BLANCHARD : Okay .  

CHAIRMAN COWGER :  Then I ' m  go ing to let  each 

pa r ty make a quick  c omment on i t .  He re  is  what the 

spe ci fication say s .  I t  has t o  do with the qual i f ied 

ac ceptance lette r .  

56 

"The di sput e or  pe ndi ng cl aim  mu st  be def ined in  

wr i ting and must ac c ompa ny the qual if i ed ac ceptance 

letter  bef o r e  payme nt unde r th is option can be al lowed . 

The cont r act or fur ther  a grees  that th rou gh u se of th is  

opt i on that any pend i ng a rb i t r ation cl a i m  mu st  be 

l im ited to the a reas def ined in the qualif ied 

acceptance letter . " 

That ' s  al l th at ' s  real l y  pe r tinent to what we ' re 

t al k ing about . 

Now the r e ' s two pa rts  in  there that I th ink you 

al l need to  t alk about a m inut e .  D ispute def ined in 

wr it ing ,  what does that me an, and l imit ed to  th e areas 

def in ed in the qualif i ed ac ceptance lette r .  

Mr . 

MR . BLANCHARD : Can we go to  Webs t er ' s di ctiona ry 

and look up the word def in ed? 

CHAIRMAN COWGER:  Mr . Blanchard , you are  going to 

ge t your opportunity t o  t alk n ow .  
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MR. BLANCHARD : I f  we go t o  Webste r ' s  dict iona ry 

def ini t i on of the wo rd def ined , that wil l  answer  your 

ques t io n .  Eve rybody ac cept s Webste r ' s  dict iona ry . 

MR . CONE : I don ' t .  

MR. BLANCHARD : Wel l ,  I ' m s or ry .  

CHAIRMAN COWGER :  Go on . What el se do you have 

to say? 

57 

MR . BLANCHARD : That wi l l  an swer  your ques tion as 

to explaining why we take th e po s i t ion that what  you 

have j u st read req ui res the contractor to speci fy the 

deta ils  of h is  claim and the d ol la r  amoun t s attached t o  

it . 

MR . CONE : I t  does n ' t say dol lar  amount,  da t es , 

deta i l s .  

MR . BLANCHARD : Dol lar  amount s, also .  

MR . CONE : We a rgue with that . 

CHAIRMAN COWGER :  Le t ' s hear your rebut tal , 

Mr . Con e ,  and then we wil l wr ap th i s  up . 

MR . CONE : We fe el , Mr . Chai rman , expl icitly 

and it has to  be th i s .  I signed th is ac ceptance lett e r  

in what year? 

MR. BLANCHARD : June l .  

CHAIRMAN COWGER :  You sign ed it in 1 9 9 2 . 

MR. CONE : Right . I don ' t th ink that d ol la rs 

could have any ef fect on it . I th ink it  has to do with 
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the deta i l s  of the cla im becau se  since 199 2 we h ave 

inc ur r ed addi t ional co sts ,  and that numbe r can ' t 

pos s ibly be f i xed . 

MR . BLANCHARD : The j ob is  ove r .  

MR. CONE : I s t il l  have costs  inc ur r ing . I ' m 

sit ting here  today and th is i s  co sting us  money . 

MR. BLANCHARD : I ' m going back to the details  of 

the actual cl aim, not the consume r costs .  

CHAIRMAN COWGER : Wha t Mr . Blancha rd i s  s aying , 

he ' s  looki ng at c osts  that we r e  incur r ed pr io r to 

Jan ua ry 199 2 .  

MR . BLANCHARD : Pr ior  to  compl etion of the 

pr oj ect .  

5 8  

MR . CONE : What we woul d l ike to say is  we foc us 

on  the term,  on the a reas  of the claim, and if  -- and 

what we have done is  del eted these other a r eas j u st for  

the s pi r it of compr omise . I d id n ' t  want to rehash 

someth ing that occur r ed in 1 9 8 9 .  S o  what we have done 

is for ego these  o the r iss ues to  focus  on  one and ge t 

this j ob f inal i z ed and put it to  bed .  

CHA IRM AN COWGER : Membe r s  of the Boa rd , i t ' s  my 

opi nion th at we have heard al l the  t estimony on th is 

matte r  that we need t o  make a de c i s ion .  Do e ithe r  one  

of you  obj ect to that  or  have any fur ther questions? 

MR. MOREFI ELD : NO . 
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MR . RO EBUCK : NO . 

59  

CHAIRMAN COWGER:  Okay . Does either pa r ty  have 

a nyth ing b ur ning that  th ey ne ed to  ge t out on the t able 

before  we cl o se? 

MR. DOUGHERTY : No , si r .  

MR . CONE : I woul d l ike to say , i f  I may , that 

Ma r sh al l  I th ink did go ove rboa rd . He always al l owed 

us to come into h is of f ice  and di scuss  th is cla im very 

ope nly on a day ' s not ice . 

F r om what I ' m  feel ing , though , he  was conce rned 

a bout the au ditors  and the prope r backup.  B ut as  we 

expressed t o  h im time and time aga in , we can ' t  j u st 

gene rate s ome th ing i f  i t ' s  not bona f ide . 

I woul d l ike  to -- he does adm it that we have 

inc ur r ed s ome cost s ,  I th ink i t ' s  just a matter  of h ow 

much . 

CHAIRMAN COWGER :  This  hear ing i s  hereby cl o sed.  

The Boa rd  wil l meet  on  Ma r ch 1 0  t o  del ibe rate on th i s  

cl a im, and you wil l have our orde r shor tly  th ereafter . 

Thank you , gentlemen .  

( Whereu pon, the  hear ing was concl uded at  l 1 : 1 5  a . m . ) 
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