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RE 

STATE ARBITRATION BOARD 

ORDER NO. 3-92 

Request for Arbitration by 

Downs Engineering and Construction, Inc. on 

Job No. 13560-3611 in 
Manatee County 

The following members of the State Arbitration Board 

participated in the disposition of this matter: 

H. Eugene Cowger, P. E. Chairman 
Kenneth N. Morefield, P. E. Member 

Member. John Roebuck declared that he has a conflict of 

interest in regard to this cause, because of his direct 

involvement in one of the issues in dispute. Upon his 

recommendation, the other two members of the Board selected 

Robert G. Burleson to serve an alternate member for this 

hearing. 

Pursuant to a written notice, a hearing was held on a 

request for arbitration commencing at 10:30 a.m., on 

Thursday, June 4, 1992. 

The Board Members, having fully considered the evidence 

presented at the hearing,. now enter their order No. 3-92 in 

this cause. 

ORDER 

The Contractor presented a request for arbitration of 

a three part claim for additional compensation in the total 

amount of $75,000.00 to cover the additional costs he 

alleges to have incurred due to delays to the work caused by 

the Department of Transportation and for renting a drill rig 

to preform pile holes. 

The Contractor presented the following information in 

support of each part of his claim: 

PART I Delay in Concrete Manufacture and Test Pile Driving 

$55,900.00 

CONCRETE SUPPLY 

1. Work was delayed by the problems we and our concrete pile 

supplier encountered in obtaining concrete under the 

relatively new Department of Transportation (DOT) 

specification for concrete (Section 346) which sets out 
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stringent quality control procedures. including developing of 

acceptable design mixes. 

2. Our concrete pile supplier was delayed in casting the test 

piles for this project, because they were unsuccessful in 

obtaining DOT approval of their concrete design mixes and 

ultimately had to obtain concrete from a concrete supplier 

who had an appropriate DOT approved design mix. 

3. At the time we bid the project, we received a quote from 

Rinker Materials to furnish the concrete for on-site work. 

Rinker later found that it was economically unfeasible to 

furnish concrete meeting the requirements of the new Section 

346 and on April 5, 1990 advised us that they would not 

furnish the concrete. We had considerable difficulty in 

locating a plant that could furnish concrete in accordance 

with Section 346 and it was not until June 20, 1990 that we 

were able to notify DOT that Florida Mining and Materials 

would be our concrete supplier 

TEST PILE DRIVING 

1. From interpretation of the plan soil b orings, we 

anticipated sandy subsurface conditions in which the piling 

could be installed by driving with use of jetting to aid in 

obtaining penetration. We encountered rock-like material in 

driving the test piles and as a consequence both test piles 

were broken. DOT did not instruct us to preform pile holes 

until after these two test piles were broken in driving. 

There was a delay while new test piles were cast. 

2. Our bid price for Preformed Pile Holes was $1 each. If we 

had anticipated the need to preform pile holes we clearly 

would have bid a higher price for this item. 

3. We attempted. without success, to punch pile holes but the 

punch would not penetrate the hard material. It was, 

therefore, necessary for us to rent a drilling rig to preform 

holes for permanent piles. 

We are claiming extended equipment and labor costs for 

the period between the date work began (March 28, 1990) and 

the date we beg an pre-drilling holes for the permanent piling 
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(May 21, 1992). We also claim the rental cost of a drilling 

rig to preform pile holes. 

PART II Delay in Reinforcing Steel Inspection and Approval 

$12,700.00 

1. The epoxy coated reinforcing steel was delivered to the 

project well before we mobilized to begin placing it. During 

that period, DOT made payment for this reinforcing steel. 

After we mobilized to begin placing reinforcing steel, the 

DOT rejected this material and we were forced to reorder it. 

2. DOT should have found the holiday markings indicating 

coating deficiencies in a more timely manner. 

3. We claim extended equipment and labor costs for the 13 

days period we were delayed by the untimely action or DOT in 

rejecting the reinforcing steel and the cost of 

remobilization. 

PART III Release of Assessed Liquidated Damages 

16 Days @ $ 400 = $6,400.00 

1. The delays caused by DOT as described in PARTS I and II of 

this claim justify extension of the allowable contract time 

by 67 Calendar Days. 

2. DOT charged the Fourth of July and Labor Day as contract 

days. These days should have been treated as Contractor 

Vacation Days per Article 8.6 of the Standard Specifications. 

3. The contract provides for a 30 day waiting period between 

placement of the friction course and application of pavement 

markings. During that period charging of contract time is to 

be suspended if all work other than pavement markings has 

been completed. DOT should have suspended charging of 

contract time between October 27, 1990 (CD 214), the day on 

which application of Class V Surface Finish to concrete 

surfaces was completed and November 8, 1990 (CD 226) the day 

on which permanent pavement marking were placed. 

The Department of Transportation presented the following 

information in rebuttal of the claim: 

3 
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PART I 

CONCRETE SUPPLY 

1. The bidding documents included Section 346. Therefore. the 

Contractor had the responsibility for locating a source to 

supply concrete under that specification. 

2. If the Contractor had supplied them the project 

specifications immediately after execution of the contract 

(February 9, 1990) instead of February 22, 1992 the pile 

supplier would have been able to resolve his concrete supply 

problem without delaying delivery of the test piles. 

3. There were ready-mix concrete suppliers in the vicinity of 

the project who had approved concrete design mixes at the 

time Rinker notified the contractor that they could not 

supply the concrete for this project. However, their price 

was higher than Rinker's price. 

TEST PILE DRIVING 

1. The boring logs in the bridge plans indicate that the 

blows per foot on the sampling spoon was high at depths 

through which the piling would have to be driven. 

2. Including an item for Preformed Pile Holes in the Summary 

of Quantities should have alerted the Contractor that the 

Department had interpreted from the boring logs that dense 

strata requiring preforming of pile holes would be 

encountered during pile driving. 

3. The Standard Specifications state that payment for 

preformed pile holes will be made where it is demonstrated 

that such work is necessary to achieve the required 

penetration of piles. 

4. The procedure the Contractor utilized to drive the test 

piles was very contributory to them breaking. 

PART II 

1. Article 6.3.1 of the Standard Specifications states: "Any 

materials proposed for use may be inspected or tested at any 

time during their preparation and use. 

2. When the epoxy coated reinforcing steel was removed from 

shipping bundles, it became apparent that steel was marked in 

4 
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such a manner that it was in conflict with the producer's 

certification. 

PART II I 

1. The specifications do not designate the Fourth of July or 

Labor Day as time periods days which qualify for an automatic 

suspension of charging of contract time. The Contractor did 

not submit an advance written request for suspending 

operations on these days as required by the specifications. 

2. The Department's Resident Engineer waived the 30 day 

curing period. The pavement marking subcontractor did not 

have the sealant required in conjunction with placing 

pavement markings on concrete surfaces (the bridge) on hand, 

so could not place pavement markings until it arrived. 

The Board in considering the testimony and exhibits 

presented found the following points to be of particular 

significance: 

PART I 

CONCRETE SUPPLY 

The Contractor's original concrete supplier withdrew his 

quote to furnish concrete approximately four months after 

bids were received for the project. Even though there were 

ready-mix concrete suppliers in the vicinity at that time who 

had DOT approved design mixes, another two months elapsed 

before the Contractor notified DOT of his new supplier. 

TEST PILE DRIVING 

1. A plan note states: "Pile tips shall be driven to below 

Elevation -30. The Contractor is cautioned against 

over driving piling." 

2. Article 455-10.3 of the DOT Standard Specifications 

states: "Payment for preformed pile holes will be made where 

it is demonstrated that such work is necessary to achieve the 

required penetration of the pile." The need for preforming 

of pile holes is "demonstrated" during driving of test piles. 

PART II 

The epoxy coated reinforcing steel was accepted on the basis 

of a certification from the fabricator that the coating met 
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DOT specifications. The coating on the reinforcing steel 

received on the project did not comply with the specification 

requirements. 

PART III 

DOT did not give notice to the Contractor of their intent to 

waive the 30 day curing period for friction course tn a 

timely manner. 

From the foregoing and in light of the testimony and 

exhibits presented the State Arbitration Board finds as 

follows: 

The Department of Transportation is ordered to 

compensate the Contractor for his claim as follows: 

PART I Nothing 

PART II Nothing 

PART III 

$6,400. 

Release liquidated damages in the amount of 

The Department of Transportation is directed to 

reimburse the State Arbitration Board the sum of 

$93.00 for Court Reporting Costs. 

The Contractor is directed to reimburse the State 

Arbitration Board the sum of $185 for Court Reporting Costs. 

Tallahassee, Florida 

Dated: 20 July 1992 

Certified Copy: 

1rs+ 
Chairman & Clerk, S.A.B. 

2_5es 
Chai man & Clerk 

Member 

Robert G. Burleson 
Alternate Member 

20 July 1992 I S.A.B. CLERK 
" -
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Date 
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FILED 
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RE: Arbitration In The Above Matter 

DATE: 

PLACE: 

TIME: 

Thursday, June 4, 1992 

Florida Transportation Center 
1007 DeSoto Park Drive 
Tallahassee, Florida 

Commenced at 10:30 a.m. 
Concluded at 12:10 p.m. 

REPORTED BY: CATHERINE WILKINSON 

CSR, CP, CCR 

Notary Public in and for 
the State of Florida at 
Large 

WILKINSON & ASSOCIATES 

Certified Court Repo rters 
Post Office Box 13461 

Tallahassee, Florida 32317 

CATHERINE WILKINSON & ASSOCIATES (904) 224-0127 
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P R O C E E D I N G S 

CHAIRMAN COWGER: This is a hearing of the 

State Arbitration Board established in accordance with 

Section 337.185 of the Florida Statutes. 

Mr. Ken Morefield was appointed as a member of 

the Board by the Secretary of the Department of 

Transportation. Mr. Jack Roebuck was elected by the 

construction companies under contract to the Department 

of Transportation. 

These two members chose me, H . E. "Gene" Cowger, 

to serve as the third member of the Board and as 

Chairman. 

Our terms of office began July l, 1991 and expire 

June 30, 1993. 

Mr. Roebuck has disquali fied himself for 

participation in this hearing because of his direct 

involvement in one of the issues in disp ute. He has 

app ointed Mr. Robert Burleson as the construction 

company's representative for this hearing. 

Does either party have any objection to that? 

MS . HODGE: NO. 

MR. DOUGHERTY: No, sir. 

CHAIRMAN COWGER: Will all persons who intend to 

make oral presentations during this hearing please 

raise your right hand and be sworn in. 

CATHERINE WILKINSON & ASSOCIATES (904) 224-0127 
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(Whereupon, all witnesses we re d uly sworn.) 

CHAIRMAN COWGER: The documents which put this 

arbitration hearing into being are hereby introdu ced as 

Exhibit l. This consists of the contractor's request 

for arbitration and all the attachments that were -­

that accompanied that request. 

Both parties have had ample opportunity now to 

review that entire package, and will be -- this will be 

identified as Exhibit No. l. 

(Whereupon, Exhibit No. 1 was received in evidence.) 

CHAIRMAN COWGER: Does either party have any 

other information it wishes to put into the record as 

an exhibit? we will go off the record for a moment 

while we discuss the exhibits a little bit. 

(Brief pause) 

CHAI RMAN COWGER: While we were off the record, 

exhibits were submitted and identified. DOT submitted 

a rather thick package of information entitled Downs 

Engineering , FDOT Claims An alysis, which is identified 

as Exhibit 2. 

The contractor submitted three exhibits, a copy 

of what appears to be core boring information from the 

construction plans, ident ified as Exhibit 3, a copy of 

a letter dated February 20, 1991, from Mr. Dave Hughes , 

Exhibit 4, and a copy of a letter dated June 20, 1990 , 

CATHERINE WILKINSON & ASSOCIATES (90 4) 224-01 27 
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to Bill Hodge, from Cecil Wolfe, identified as 

Exhibit 5 . 

(Whereupon, Exhibit Nos. 2, 3, 4 and 5 were recei ved in 

evidence.) 

CH AIRMAN COWGER: Do the parties need any 

additional time to examine the exhibits presented by 

the opposing party? 

MS. HODGE: No, sir. 

MR. DOUGHERTY: No, sir. 

CHAIRMAN COWGER: Are there any other exhibits to 

be presented? 

During this hearing the parties may offer such 

evidence and tes t imony as is pertinent and material to 

the controversy and shall produce such additional 

evidence as the Board may deem necessary to an 

unders tanding and determination of the matter before 

it. The Board shall be the sole jud ge of the relevance 

and materiality of the evidence of fered. 

The hearing will be conducted in an informal 

manner. The contractor will elaborate on their claim, 

and then the DOT will offer rebuttal. Either party may 

interrupt to bring out a point by coming through the 

Chairman. 

However, for the sake of order I must instruct 

that only one person speak at a time. 

CATHERINE WILKINSON & ASSOCIATES (904) 224-0127 
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Also, so that our court reporter will be able to 

prod uce an accurate record of this hearing, please 

introduce you rself the first time you speak. 

It is now appropriate for the contractor to 

begin his presentation. We ask that you state at the 

beginn ing of your presentation the total amount of your 

claim so that there's no confu sion on that. 

Also, it appears that there are three basic 

issues in dispute. I think it wo uld be appropriate for 

us to deal wit h those individually as you go through 

and possibly stop after the presentation of the 

contractor of the first issue, let DOT rebut on the 

issue as to the factual determinations, and then we 

will come back at the end and deal if appropriate wit h 

the amount of damages. 

So, I think it would be appropriate if you would 

go ahead and begin then. As I see it, the fi rst issue 

has to do with Section 346 of the specifications. 

MS. HODGE: Yes, sir. 

CH AIRMAN COWGER: The second issue has to do with 

rejection of the reinforcing steel, and the third issue 

has to do with liquidated damages. 

MS. HODGE: Yes, sir. 

CHAIRMAN COWGER: That third issue is kind of 

intertwined with the first two. 

CATHERINE WILKINSON & ASSOCIATES (904) 224-0127 
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So, if you will begin, please. 

MS. HODGE: Okay . My name is C he rie Hodge. I a m  

president of Downs Engineering and Construction of Fort 

Lauderdale, Florida. We are a DBE contractor with the 

State of Florida. We are engaged in building br id ges 

primarily for the Florida Depa rtment of Transportation. 

we are now a certified DBE, but we we re not at 

the time of this contract a certified DBE contractor 

with the State of Florida. 

This was our first contract as a prime contractor 

with the State of Florida. The contract called for the 

replacement of an existing low-level three-span 

concrete bridge with the same. 

The contract included certain roadway, signing , 

and marking items wh i ch we re subcontracted to DBE firms 

to meet the DBE goal. 

We based our equipment and mobilizat ion on the 

information contained in the contract drawings and 

information furnished by the DOT. 

The problems which  we encountered during the 

course of the project we re not anticipated by us, and 

we do not believe could have been foreseen by us, but 

were the result of actions and inactions on the part of 

the DOT. 

We had no idea and could not have foreseen the 

CATHERINE WILKINSON & ASSOCIATES (904) 224-0127 
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diffic ulty suppliers would have in making the change to 

the 346 spec. The suppliers also were apparently 

unaware of the dif fic ulty meeting the specification 

because to date we are still encountering these same 

delays with regard to the 346 spec. 

MR. BLANCHARD: Mr. Chairman, may I interrupt to 

ask for a statement of the amount of the claim? 

MS. HODGE: I'm sorry. The amount of the claim 

that we are asserting today is $75,000. 

CHAIRMAN COWGER: Now I need to ask a question. 

In the transm ittal letter from Cummings and Lawrence 

Cummings, Law r ence & Vezina, an amount was stated of 

83,300. 

MS. HODGE: Yes, sir. 

CHAIRMAN COWGER: So, is 75,000 the total amount 

of your claim? 

MS . HODG E: This is the amount we have outlined 

in the material furnished to the Board. 

CHAIRMAN COWGER: Mr. Riley, is there some reason 

that the amount and the letter dif fer? 

MR. RILEY: Mr. Chairman, at that time we were 

anticipating subm itting a claim for from the beginning 

of the planned mobilization date. Since that time 

Downs has conclu ded that it is more appropriate to 

present the claim from the date that the contract time 

CATHERINE WILKINSON & ASSOCIATES (904) 224-0127 
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was first charged. 

CHAIRMAN COWGER: Okay. So $75,000 is the amount 

you're claiming. Okay. 

MS. HODGE: We contacted Rinker Materials and 

several other ready-mix sup pl iers at the time the 

project was bid and obtained quotations on furni shing 

this material for the project. Rinker Materials had 

the low pr ice. Naturally they were our f irst choice as 

a supplier on the project. 

We've had a long and satisfactory relationship 

with Rinker Materials. We have never had any problem 

with the prod uct that they have supplied to any of our 

projects. 

Rinker tried diligently to come into compliance 

with the 346 requirement s, but after fa iling on their 

mix designs for the third time, they declined to supply 

ready-mix for the project because it was economically 

unfeasible. 

Rinker notified us that they could not supply 

concrete for the project after we had mobilized for the 

project. We then began a search for an alternate 

supplier of ready-mix. 

We did not, as the DOT asserts, behave in an 

irresponsible manner or take a path of inactivity on 

this matter. 

CATHERINE WILKINSON & ASSOCIATES (904) 224-0127 
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Florida Mining & Minerals finally agreed to 

supply ready-mix to the proj ect but was not approved 

by DOT until some three months of contract time had 

elapsed. We have been charged with all this contract 

time. 

10 

We suffered delay on manufac ture of the prestress 

piling because of the 346 spec , also. We had several 

meetings with Southern Prestress, Florida Rock and FOOT 

representatives Charlie Mccue and Jim Ward to try and 

expedite prod uction of the pr estressed piling. 

DOT was well aware of the di f ficulties we were 

having with the concrete on this project due to their 

direct involvement in trying to obtain concrete for the 

prestress piling. 

Southern Prestress in the end obtained ready-mix 

concrete from Florida Rock who at that time had an 

approved mix that woul d meet the requireme nts for the 

prestress. 

They purchased the ready-mix from Florida Rock's 

plant near Misner Marine in Tampa, Florida, truc ked it 

across town to Southern Prestress plant and added the 

plasticizer to the mix at the prestress yard, then 

formed the piling. 

We prepared our test pile driving operation to 

include water jetting as our only penetration bid after 

CATHERINE WILKINSON & ASSOCIATES (904) 224-0127 
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review of the boring infor mation furni shed by DOT. 

CHAIRMAN COWGER: Wait just a minute, i f  you 

wo uld, please. Are you mov ing into the next part? 

MS. HODGE: We have linked these two items 

together because they are so closely related. 

CHAIRMAN COWGER: Go ahead then. 

MS. HODGE: On our initial test pile operation, 

no one with DOT authorized us to preform any pile 

11 

holes. It is my understanding from reading the 

specification book that we must demonstrate the need to 

preform pil e holes and then mu st be directed by DOT to 

do so or it will be at our own expense. 

We did not anticipate dr illing the pile holes or 

clearly we woul d have bid more than $1 per hole. DOT 

never attempted to reject this bid on the basis that it 

was unbalanced. 

And that is the extent of my information on the 

test pile and on the 346 spec. 

CHAIRMAN COWGER: Before DOT starts, can I ask a 

couple of questions. 

MS . HODGE: Yes, sir. 

CHAIRMAN COWGER: The testimo ny was that the two 

test piles were broken in an attempt to drive them? 

MS. HODGE: Yes, sir. 

CHAIRMAN COWGER: Can you tell us a little about 

CATHERINE WILKINSON & ASSOCIATES (904) 224-0127 
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the mode of the failure? How did they break ? 

MS. HODGE: The two test piles sheared. I was 

12 

not present du r ing the test pile operation, but both of 

the test pile sheared during dr iving. 

CHAIRMAN COWGER: Okay. The specifications 

provide for preformed pile holes to be constructed by 

either punching and withdrawing a punch or by drilling. 

Was there a particular reason why you selected to drill 

rather than punch? 

MS. HODGE: We did attempt to punch the holes, in 

fact, but the punch wou ld not penetrate. There was, 

apparently, some large rocky mas s in a place that it 

should not have been according to the borings, and it 

was deflecting the punch when we tried to use it. 

CHAIRMAN COWGER: Okay. DOT, wo uld you like to 

begin your rebuttal then to what we are calling part 

one? 

MR. DOUGHERTY: Yes, sir, if we could. My name 

is Ma rshall Dougherty. we went throu gh, and in our 

package you will see we took the major statements made 

and rebutted them. I will go through it very cursor ily 

if I could. 

The 346 was a specification added to this bid 

contract in the specification section. All qualified 

bidders had the same responsi bility to assure they 

CATHERINE WILKINSON & ASSOCIATES (904) 224-0127 
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could come up with a source that could provide this 

concrete. 

The fact that Rinker Concrete was their first 

selected source and they could not come up with this 

mix, we don't believe that is a part of our 

responsibility as part of the bid der in the 

sub contractor and prime contractor relationship. 

13 

That, you know, we unde r stand that thei r problems 

may have occurred, but there are sources that were 

available that could meet the criteria neces sary, and 

not neces sarily because they were the low price, which 

I know is what was the controller as far as the 

contractor was concerned . I think they were 

responsible for mi srepresenting themselves to the prime 

contractor. 

I don't think the Department should be 

responsible for a relationship set up by the prime 

between himself and the subcontractor. 

The availability of the test piling and the soil 

boring information, they provided you a copy of the 

soil boring sheet as we have attached to the back of 

our packet. If you look at both holes, there was some 

material that was encountered, in minus 25 to minus 30 

feet that required 50 blows of the soil boring to 

penetrate point two feet and point one feet. That 

CATHERINE WILKINSON & ASSOCIATES (904) 224-0127 



4 1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

14 

wou ld indicate a very hard rock-like layer down bel ow. 

I would think taking this information and looking 

at it, a reasonable assessment would be that preformed 

pile holes woul d be a necessity. 

we have a copy attached in our pack, also , of the 

bid tabs they submitted. They showed, in fact, a 

dol lar contract price per preformed pile hole. I'm not 

the responsible party to determine whether it's a 

balanced or unbalanced bid . I unde rstand this is quite 

a common practice, but yet for a brid ge that had 20 

piling , it had a quantity of 20 preformed pile holes 

shown. I would think that woul d indicate to any bid der 

that there was a very good contingency that they would 

be necessary on all pile locations. 

From where we stand, we think the Department has 

no involvement or has no responsibility in either one 

of these areas. 

CHAIRMAN COWGER: May I ask you a couple of 

questions about the boring s? 

MR. DOUGHERTY: You certainly may, sir. 

CHAIRMAN COWGER: I'm looking at the contractor's 

Exhibit 3 on the second page. Up at the top it shows a 

plan view as to where these coring s were taken. 

MR. DOUGHERTY: Yes, sir. 

CHAIRMAN COWGER: As I understand, there we re two 
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corings? 

MR. DOUGHERTY: Yes, sir. 

CHAIRMAN COWGER: One apparently near either end 

of the bridge, or is that so? 

MR. DOUGHERTY: Yes, sir. 

CHAIRMAN COWGER: How long is the br idge? 

MR. DOUGHERTY: The bridge is 93 feet -- proposed 

construction was 94 feet. 

CHA IRMAN COWGER: You mentioned the hard strata 

that was encountered in boring number two as I see it. 

MR. DOUGHERTY: There are some in number two and 

some in number three. The copy is not real good that 

you're looking at. I have the full-size plans here if 

you would like to look at them. 

CHAIRMAN COWGER: Let me mention one other thing. 

Let's talk about only the intermedi ate bents for a 

moment. 

Looking through the info rmation that was 

submitted, the tip elevation as established after the 

test piles were driven was minus 30. 

MR. DOUGHERTY: Yes, sir. 

CHAIRMAN COWGER : Which on boring number two it 

looks like the hard material started at elevation minus 

27, 26, something like that? 

MR, DOUGHERTY: 25, somewhere in that area. 

CATHERINE WILKINSON & ASSOCIATES (904) 224-0127 
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CHAIRMAN COWGER: Now what do we see on boring 

number one there between 20 and 30 feet? 

16 

MR. DOUG HERTY : Boring number one, the hard layer 

starts you have a laye r you're hitting 94 times to 

penetrate a tenth of a foot. It starts at about minus 

30, somewhere in that range. 

Then you encountered a very simi lar layer at 

about minus 40 feet that you encountered at minus 25 

feet up here. 

CHAIRMAN COWGER: Can someone tell us how long 

the test piles were on this job ? 

MR. DOUGHERTY: I don't recall. 

CHAIRMAN COWGER: You have the plans right there. 

Shouldn 't there be a note somewhere on there either on 

that sheet or on the cover sheet? Look at the 

quantity . We know there were two test pi les. 

MR. BURLESON: Take the quan tity and divide it by 

two. 

MS. HODGE: They were 35 footers. 

MR. DOUGHERTY: I was going to say I thought they 

were 35. 

CHAIRMAN COWGER: Thank you. Does that conclude 

your testimony then, DOT, on part number one? 

MR. BLANCHARD: Mr. Chairman, if I may add, the 

fact that preformed pile holes we re shown as a bid item 
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for -- one for every pile shown in the plan s, they 

shoul d have -- it should have been obvious to the 

contractor that the Department anticipated the use of 

preformed pile holes. 

The other part of that argument is that the 

Department never di rects the contractor to use 

preform ed pile holes. It's the contractor ' s 

responsibility to get the piles in, and if the 

contractor feels the preformed pile holes are in order 

here, then the contractor requests permission from the 

Department to install them. 

The other part of this thing is the unbalanced 

bid issue. The Department in my experience doesn't 

reject bids  for the type of imbalance we have seen 

here, $l per unit price per pile hole. 

17 

The only time the Department in my experience 

rejects a bid is if that bid is proven to be materially 

unbalanced in the sense that it's anticipated it will 

put the other bid ders in an adverse position or will 

affect the Department financially. 

For instance, if that item had been bid 

exorbitantly high and for some reason we anticipated a 

tremendous overrun, then that we wo uld consider a 

problem. It appears that the preformed pile hole 

issue, the contractor sim ply requested the Department 
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to take on part of their responsibility here in running 

the job. 

MR. BURLESON: Can I ask a question? 

CHAIRMAN COWGER: Certainly. 

MR. BURLESON: Are preform pile holes a bid item 

on virtually all bridge projects with piling? 

MR. BLANCHARD: NO. 

MR. DOUGHERTY: In my experience yes, they are, 

but they are --

MS. HODGE: In my experience, yes. 

MR. DOUGHERTY: There is an intangible quantity 

p ut in there, it's not the wh ole pile, not normally. 

MR. BLANCHARD: According to the specification 

there, preformed pile holes are included in a contract 

or in a set of plans wh ere the Department anticipates 

the use of preformed pile holes. 

Where the Department has no reason to believe 

preform pile holes would be necessary, they would not 

be included . And if  by chance they wer e required , then 

they would be paid for as extra work. In other words, 

a new unit price or a new unit item wo uld be 

negotiated . 

MS. HODGE: I've done quite a few contracts that 

had pile hole items and we never placed the pile holes. 

That's wh at we call pretty much the standard proced ure 
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is that there is an item listed and it is never 

performed. That's why it's generally bid as a dollar a 

hole is because they don't get put in. 

MR. BLANCHARD: As a contingency item, without 

specifying an amount. On this job we had exactly the 

number of preformed pile holes speci fied, that was 

equal to the number of piles on the job. That should 

have been a clue right there. 

Looking at the foundation, the sheet there wh ich 

shows the strata, different layers of material down 

there, it appeared obv ious there was a hard layer of 

material that was going to require -- was going to be 

difficult to get through. That appears obvious to me. 

MS. HODGE: The boring shows sandy silt and a 

clay-type material. It doesn't show anything of the 

proportion of what we were finding when we were 

attempting to punch these holes. We we re finding 

something that was totally deflecting our punch. The 

punch would end up at a 45 degree or better angle to 

the spot we were trying to punch the hole. 

MR. BLANCHARD: Marshall, do you wan t to ad dress 

that? 

MR. DOUGHERTY: I understand wha t they're saying, 

but the soil is labeled sandy silty clay, hard. For a 

soil auger to be hit 50 times and only penetrate 
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two-tenths of a foot and the next layer down hit 50 

times and only penetrate one-tenth of a foot, I have 

to believe that's a hard layer. I believe any person 

looking at this sheet would say that ' s a very hard 

layer. 
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CH AIRMAN COWGER: I have a couple of questions i f  

I cou ld. Let's go back and talk a minute about the 

concrete supply problem. Again looking over the 

information that was submitted, and I believe this is 

correct in accordance with the testi mony , the 

contractor no t ified Rinker on February 7, 1990, that 

they wanted Rinker to supply the material? 

MS. HODGE : I think that's whe n we notified the 

DOT who our intended supplier was. We had be en 

actually gearing up for this project from the beginning 

of the year, which we had contact ed Rinker star ting in 

January. 

CHAIRMAN COWGER: That's really not the issue 

I don ' t think that I wan t to get to. The next thing is 

on April 5 Rinker said they could not supply the 

mate rial. 

MS. HODGE: Yes, sir. 

CHAIRMAN COWGER: Then on June 20 there is some 

documentation in here that indicates that you r firm 

requested approval of Florida Min ing & Minerals as the 
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concrete source, wh ich was approximately two plus 

months later. 

MS. HODGE: Yes, sir. 

CHAIRMAN COWGER: Why the delay between April 5 

and June 20? 

MS. HODGE: We had quite a bit of di ff iculty 

finding a plant that had a mix that was already 

approved by the DOT. It takes quit e a length of time 

to approve a new mi x design on this 346 specification, 

which is the majo r cause of the delays regarding the 

346 s pec. 

CHAIRMAN COWGER: DOT, do you have anything to 

say about that? 

MR. DOUGHERTY: Yes, sir. This was all known 

prior to the bid, sir. Each pe rson that picked up the 

bid pac ket was aware of this. From what we heard, we 

heard no complications or any concerns from any of the 

bidders that they could not meet the specified 

requireme nts. 

MS. HODGE: I think since the contract ors are 

still encounter ing delays today from supplie rs, and 

this is two years after the fact, that it does show 

21 

that there is some cause for conce rn. The 346 is the 

terror word in construction right now. We are still 

encountering -- we just encountered a three-month delay 
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on a project in Lake City due directly to the 

speci fication. 

MR. DOUGHERTY: If I may, in District I I have 

had no other delays that I'm aware of dealing with the 

346 spec. 

22 

CHAIRMAN COWGER: Let me ask you this, looking at 

a few dates, just to make sure that we understand the 

magnitude of the delay. Again, I went through the 

information that was submitted with the contractor's 

request for arbitration, and I found that the first 

attempt to drive test piles was on April 12, and that 

you finally succeeded in driving the test piles on 

April 30? 

MS. H ODGE: Yes, si r . 

CHAIRMAN COWGER: And the initi al notice to 

proceed was issued March 28. 

MS. HODGE: Yes, sir. 

CHAIRMAN COWGER: Are you saying that delay in 

getting approval of a concrete supplier had any effect 

on the driving of the test piling? 

MS. HODGE: Yes, sir. We had diffic ulty -- we 

had originally asked that this contract start on 

February 19. When we found out that we had diffic ulty 

with our suppliers, we started back ing off of our 

optimum start date and reversed to the latest possible 

CATHERINE WILKINSON & ASSOCIATES (904) 224-0127 
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start  dat e .  

Southern P r es t r es s  coul d  not  manuf actur e the 

Clas s 5 concrete  r equested in  the dr awing s .  Th ey had 

2 3  

t o  shop a round and see .  And we we re  inv ol ved with  t h is 

as was the DOT in t rying t o  f ind a suppl ie r  and a 

v i abl e me ans of ge t ting concr ete  t o  the  pr es t res s  

suppl ie r .  

CHA IRMAN COWGE R:  I f  you hadn ' t  encounter ed that 

del ay with the supply of con crete  t o  your prestr es s 

suppl ier , keeping in mind th at DOT did not i s s ue the  

initial not ice t o  pr oce ed on th i s  wo rk un til  Ma r ch 1 2 ,  

and work  did  not begin  until Ma rch 2 8 ,  wha t  was t he 

ea rliest  time that you co uld h ave -- or h ad an t i c ipated 

dr iv ing t hese test  piles?  

MS . HODGE : we had an t i cipa t ed dr iv ing the t e s t  

pile  within t h e  f i rs t  week of the contract , h ad the 

test pile been r eady .  

MR . BLANCHARD : Mr . Chai rman , may I ad d one note 

her e .  Th e Depa r tment d id iss ue the not ice to  proce ed 

w i t h in the requi red t ime .  The Depa r tment woul d h ave 

been pr epa r ed to  issue the no t ice to  pr oce ed ea rlie r i f  

the cont r act or  had r eq ue s t ed s o .  Th e contract or  

didn ' t .  

CHAIRMAN COWGER:  I don ' t th ink that ' s at  i s sue 

he r e .  We a r e  not even  t al k ing about the is s ue of 
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t ry ing t o  mobi l ize ea r l ie r , just  t ry ing to  see wha t  the 

impact of the al leged del ay in fur n i sh ing concrete  had 

on the t est pile ope r a t ion .  

So  you ' r e saying as far  as the t es t pil ing a r e  

con ce rned , Southe rn  Prestress  wen t t o  Flor ida Roc k and 

go t the ma ter i al ?  

mix? 

MS . HODGE : Yes ,  s i r ,  after  gr eat deci sion .  

CHA IRMAN COWGE R :  Th ey h ad an appr oved de sign 

MS . HODGE : Ye s ,  s i r ,  t h ey  h ad one in ex i s tence . 

CHAIRMAN COWGE R :  Had th ey attempted - - I kn ow 

they attempt ed possi bly  to furni sh the ma ter i al  

thems elves becau se I as s ume tha t Southe rn Prest ress  has  

the i r  own concr ete  pl ant? 

MS . HODGE : Ye s ,  si r .  On E xh ibit 5 ,  tha t give s 

you a na r rative of the steps  that Southern went th rough 

in o rde r  to obta in ready-m ix for th is  pr oj ect . 

CHA IRMAN COWGER:  Okay . Do we need any fur the r  

disc us s ion on pa r t  one? Do e ithe r of the boa rd membe r s  

have any questions? 

MR . BURLESON : I wan t t o  ask a cou pl e of 

ques tions . Cher ie ,  when Rinke r qu oted you ,  did they 

ment ion the  3 46 spec? 

MS . HODGE : Yes ,  s i r .  Th ey di d n ' t antic i pa t e  a 

problem at the time . Th ei r plan t i n  Palmetto  was 

CATHERINE WILK INSON & AS SOC IATES ( 9 0 4) 2 2 4-0 1 27 



1 

2 

3 

4 

5 

8 

9 

1 0  

1 1  

1 2  

1 3  

1 4  

1 5  

1 6  

1 7  

1 8  

1 9  

2 0  

2 1  

2 2  

2 3  

2 4  

2 5  

2 5  

appr oximat ely f ive miles  f r om the j ob .  Tha t  was the  

pl ant they int ended to  use .  I t  was not a t  that t i me 

ce r ti f ied by the DOT, the r efor e ,  th ey had to  go th rough 

the pr oce s s  of sh ipping thei r aggr egate  and eve ry t h ing 

ove r t o  Jac ksonv il l e ,  h av ing th e m i x  man ufact ur ed , 

sending i t  to Gainesv i l le to  have it br oke n, and it 

fai led to b reak three t i me s .  

MR. BURLESON : D id you e nd up with the pr ice pe r 

yard you had to pay Flor ida Mining , was it 

s i gni f i can tly greate r than wha t Rinke r quoted? 

MS . HODGE : I t  was h igh e r .  I ' m not  r eal ly 

fam il ia r  with  the exact n umbe rs  r i ght  n ow , but it was 

high e r . 

MR . BURLESON :  Or igi nal ly  there  we r e  a lot  of 

j obs that the  quotes  we re  in cr edibly h i gh on tha t 

concr ete? 

MS . HODGE : Yes ,  si r .  

MR . BURLE SON : Was Rinke r ' s  quote up th e r e  with 

all the r est of them? 

MS . HODGE : No,  Rinke r ' s quote in this di st r ic t  

was ext r em ely reasonable f o r  th e 3 46 . Ove r on the e ast  

coas t it  was ext r emel y h igh . We didn ' t  unde r s t and the 

dif fe r ence for  th e f ig ur e s . 

CHAIRMAN COWGE R:  Do you have any th ing el se? 

MR. BURLESON : NO . 

CATHERINE WILKINSON & ASSOC IATES ( 9 0 4) 2 2 4-0 127  



1 

2 

3 

4 

5 

6 

7 

8 

9 

1 0  

1 1  

1 2  

1 3  

1 4  

1 5  

1 6  

1 7  

1 8  

1 9  

2 0 

2 1  

2 2  

2 3  

2 4  

2 5  

CHA IRMAN COWGE R :  Ken? 

MR . MOREFI ELD : NO . 

CHA IRMAN COWGER : I th ink we need to  move on -

excuse me . 

MR . DOUGHERTY : I t  h it me , Bob asked the 

q ues t ion ,  Mr . Bu rleson asked th e ques t ion ,  wha t ma ke s 

26 

us then the DOT r esponsible  beca u se the i r  s ubcontract or 

m i sr epresented h is abi l i ties  t o  them? Why doe s  that 

make us the responsible  pa r ty  in th is case? 

MR. BURLESON : Can I ask one mor e ques tion? 

CHAIRMAN COWGE R:  Ye s .  

MR. BURLESON : D o  you h ave any time , Che r i e ,  tha t 

shows  when you woul d  have made your f i rs t  concr et e  pour 

i f  you had no  3 46 del ays? 

MS . HODGE : We have our work sch ed ul e .  I ' d  have 

to look at i t .  

MR . BURLE SON : As compa r ed to  when you did make 

the f i rst  pour s .  We had or i ginal ly an t i cipated J ul y  l9  

t o  pour on  our  wo rk sch ed ul e .  Th is work sch ed ul e  was 

based on Februa ry 1 5  sta r t .  

MR . BURLE SON : That wo ul d  have be en pr etty 

distant , t hough , i f  you had gi ven an orde r  to  Southern  

Prestress  at  that t ime , woul dn ' t  it?  

MS . HODGE : I kn ow Southe rn ' s  le tte r sa id th ey 

go t the mat e r i al on the 2 2nd . We had actual l y  be en 
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talking t o  Southe rn w el l  in advance of tha t .  Th ey 

cal l ed us one day and sa id we don ' t have any dr aw i ngs 

or any spec s .  And tha t wa s the f i r st  n ews that we had 

that Southern did not have  any of the inf orma tion 

nece s sa ry for  the tes t pi l e .  

MR . BURLESON : They probabl y woul d never  have 

pr oceeded with doing the test  pile befor e th ey had a 

purchase  orde r anyway . 

MS.  HODGE : Th is  was not the p u r chase orde r .  

27  

I don ' t know that a pur ch as e  orde r was eve r  si gned with 

Southern . I th ink it was al l ve r bal . 

CHAIRMAN COWGER :  A re  t h e r e  any other questions 

then?  

MR . DOUGHERTY : I f  I m igh t ,  I noticed we cov e r ed 

th is , and I did not br ing it out ea rl ie r ,  b ut talk ing 

abo ut dr iving test pi l i ng ,  pa r t  of our defe nse is  that 

we we re  not -- the ha rd l aye r was not neces sa r ily th e 

sol e r esponsibi l i ty for br eak i ng the  t es t  pi le  and the  

probl ems th ey we r e  hav ing . We contend the test pi les  

were  dr iven with some pr oced ur es that we r en ' t 

nece s sa r ily benef i ci al to the pile  and the r efor e wer e  

very contr ib ut ory to the br eakage . 

CHA IRMAN COWGE R :  I th ink it  i s  appro pr iate  tha t  

the contr act or have the oppor tunity to respond to that.  

MS . HODGE : The one item -- we have subm itted a 
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letter  wh i ch is  item 4 ,  wh ich an swe rs  the DOT ' s 

asser tion that the pil i ng we r e  d r iven without pr ope r 

c u sh ion . 

We had rented a pi l e  dr iving h amme r f r om 

Inte rna t ional Const ruct ion Equipmen t .  ICE ' s  

r epr esentative was on the  pr oj ect dur ing the  enti r e  

2 8  

test  pi le  ope r a tion .  I don ' t  th ink th ey wo uld h ave le t 

u s  use the  hamme r wi thout a c ush io n bl oc k in  it . We 

have a stat ement f r om the ICE  r e pr esenta tive sta t ing h e  

saw a cush ion bl oc k put in the  h amme r .  That stateme nt 

is  clea rly not t rue . 

As far  as the as se r tion  the  h amme r was not 

seated , th i s  i s  the f i rs t  time I h ave eve r hea rd  a ny 

mention that the h amme r was not seated pr ope rl y on the  

p i l ing .  The r e  is  no notat ion in the  enginee r ' s  da ily 

r ecords  that the hamme r was impr ope rl y  seated . 

MR. DOUGHERTY : For  the boa rd , I ' ve got my lette r 

in  here  wh e r e  I appr oved the hamme r ba sed on s ome 

i nforma t io n .  I do not f ind the attached lette r .  

I have been t ol d  by the  pr oj ect engi neer the  c ush ion 

th ic knes s r eq ui red  was nine in che s .  I f  you take the 

letter  f rom Interna tional Cons truct ion  Equipment , h e  

t alks  about u s ing four pi ece s  of thr e e-q ua r te r  inch 

plywood . That only  amount s to  a th r ee-inch c ush ion .  

MS . HODGE : He t alks  about h av ing th r ee or  four  
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pi eces of tha t e xact w idth in  the r e . 

MR . DOUGHERTY : He says four inch es of 

thr ee-qua rters inch pl ywo od . 

MS . HODGE : Pe r pad . 

MR . BURLE SON : Say s  it  will  gi ve you an 

approximate c u sh ion of nine in ch e s . 

MS . HODGE : Says  they instal led three c u sh ion 

pads that appea r to be fo ur pieces  of th ree-qua r te r  

inch pl ywo od . 

MR . DOUGHERTY : I ' m sor ry then, I h ave a very 

poor copy . 

CHAIRMAN COWGE R:  That co incide s with the letter 

the distr ict geotechn ical enginee r s u bm itted say ing 

that a nine- inch pl ywo od sandw ich pi le  c u sh io n  was 

appr oved . 

I s  the re  any fu r ther  testimony on any th ing el s e  

about why those  test  pil i ng br oke? I th ink i t ' s  the 

cont ractor ' s  posi t i on that yo u encountered this 

unantic ipated e xt r emely hard  st rata .  Is  that th e 

MS . HODGE : Yes ,  s i r .  

CHA IRMAN COWGER :  I s  tha t the point at wh i ch the 

test pi les  br oke ? Do you know when you encounter ed 

tha t  ha rd stra ta? 

2 9  

MR . DAVISON :  Mr . Chai rman, the  second tes t  pi le 

was dr iven out of al ignment wh i ch we r e j ect ed . When we 
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had the t est  pile of the hole it  had cr ac ked and 

sheared al l the way down .  Th at ' s  why we rej ect ed the 

test pil e ,  it  was out of al i gnment  comple t el y .  

3 0  

CHAIRMAN COWGER:  At that point  in t ime there  had 

be en no pr edr il l ing? 

MR . DAV IS ON :  No , s i r .  

CHA IRMAN COWGER : Okay .  I s  the r e  anyth ing else 

on pa r t  one? Can we safel y move on then t o  pa r t  two? 

MS. HODGE : The second section wo uld c ove r then 

the inspect ion of the r einf orcing steel . The br id ge 

dec k r eq ui r ed the u se of a epoxy coated steel . We 

sel ected Flor ida st eel as our suppl ie r  for  the epoxy 

coated steel becau se th ey we r e  the o nly ce r ti f i ed 

suppl i e r  in the state  of F l o r ida at the t ime .  

We notif ied DOT immedia t ely upon thei r r eques t 

who our suppl ier  woul d be f or this ma ter i al .  

After  the steel was del ive r ed ,  we su bm itted a 

request  for  pa r t i al payme nt , stoc kpi led the ma ter i al .  

The mate r i al was pa id for in the May 19 9 0  

es timate . 

The mate r i al supposedl y was in spect ed by DOT 

pe rsonn el at Fl or ida Ste el ' s  plant befor e it was 

sh ipped to our pr oj ect . I t  was aga in inspect ed by DOT 

pe rsonn el when it  a r r ived on the pr oj ect . 

In  August  pe rs onnel f rom the DOT di s t r ict  
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mate r i als off ice and the inspect or gene r al ' s  of f ice 

came out to look at  th is st eel . I t  was r ej ect ed a t  

that time . 

3 1  

W e  had al r e ady mobi l iz ed our st eel ty ing c r ew in 

orde r  to tie th i s  steel in when  I r eceived a phone cal l 

f rom Mr . Dave Dav ison that the steel had be en rej ect ed .  

Th is  was the cont r ol l ing it em of wo rk a t  the time . 

Everyth ing el se on the j ob h inged on ge t ting this st eel 

tied in .  

We  contac t ed Flor ida Steel i mmedi atel y  and 

obta ined r epla cement ste el . We s t il l  s uf fe r ed a delay 

of 1 3  day s in ge tting the new steel on the pr oj ect , but 

we pr oceeded with al l haste once we r eceived the n ew 

steel . 

I r eq ue s t ed verbal ly of Dave  when I was noti f ied 

of the r ej ect ion tha t the cont r act  time be su spe nded 

until  such t ime as  we go t new st eel on the pr oj ect . 

Dave sa id that he would look int o  suspending the 

con t r act time .  Later  he  tol d  me he  was unable to  

suspend the cont ract time , and I t old h im then tha t 

I would put in a cl a i m  for  it , and I ,  in  f act , d id  f ile  

a le tter  claiming the time . 

Dave tol d  me on the proj ect si t e  that they would 

not at  th is  time give me the time , but i f  I r equi red 

the t ime at the end of the pr oj ect they would g ive it  
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back to me . Th ey h ave not give n u s  one day exten s ion 

on this  pr oj ect . 

I f  the st eel had be en  inspect ed pr ope rly when it  

was del i ve r ed to  the j ob s it e ,  no del ay in the pr oj ect  

would have resul ted . 

CHAIRMAN COWGER:  DO T, I have  some que s ti o ns but 

I ' m going to r e se rve them un t il after  you make your  

statement s .  

MR . DOUGHERTY : Th e steel del ive r by Fl o r ida 

Ste el was , in fac t ,  not ac cept able . Whe the r  tha t 

3 2  

that was det ermin ed at a later  da te .  Th e DOT by 

speci f i ca t ion in Ar t i cle  6-3 . 1 ,  "Any mater i als proposed 

for use may be in spect ed or tes ted a t  any t ime dur ing 

the i r  pr epa ra t ion and u se . " 

This ma t e r i al was stoc kpi l ed on the  proj ect for  

months and we  had indicated by pa r ti al payment of 

stoc kpil ed mater i al s  that we we r e  awa r e  of its  

pr es ence . The actual inspect ion of the steel was 

hampe r ed s omewhat by the way it was bundled . And i t  

wasn ' t  unti l later  in the ef for ts  that the  bundl e s  were  

r ele ased and it was ch ec ked . 

Secondly,  DOT is  there t o  gi ve a seconda ry 

inspec t ion .  The suppl i e r  aga in in th is  pa r t ic ula r case 

fa i led to p rov ide ma ter i al s  as  pe r speci f ication .  The 

cont r act or i s  also r espon s ible  to  pr ov ide ins pec tion of 
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the mat e r i als  when th ey r eceive them on the j ob .  We 

a re  there  to do that pr ior  to payme nt be ing made for 

them . 

we have go t -- we al s o  incl uded in yo ur pac ke t a 

copy of specif ica t ion  -- I do n ' t  h ave the pac ke t ,  

I don ' t kn ow what happened to my of f ic i al pac ke t - -

5 . 9 -2 - - 5 . 9 -2 t alks  about fa i l ur e  of engine e r  t o  

rej ect work dur ing construction .  

33  

If  you wo uld l ike I can r ead it  t o  you or  you al l 

can r ead i t . " I f  dur ing or  pr io r to  constru ct i o n  

operation ,  the engineer  sho uld fa il  to r ej ect defective 

wo rk  or  mat e r i al s , whether f r om lac k  of di scov e ry of 

such defect or for a ny othe r reason ,  s u ch i niti al 

fa i lu re  to  r ej ect sh al l in no way pr event this later 

r ej ec t ion when  such defect is  d isc ove r ed or obl i gate  

the  Depa r tment  to f inal ac cept ance , and the cont r actor  

sh al l make no  claim for  los se s  s uf fe r ed d ue to  a ny 

nece s sa ry r emoval s o r  repa i rs of such defect s . " 

CHAIRMAN COWGER : I th ink we u nde rst and tha t .  

MR . DOUGHERTY : I t h ink that f it s  ve ry wel l on 

th is  case . 

CHA IRMAN COWGE R: Do  you have any th ing el se to 

pr esent on th is?  

MR . DOUGHERTY : Not r igh t now . 

CHAIRMAN COWGER : I want to ask a couple of 
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ques t ions of DOT.  The r e  i s  a stat emen t made s omewhe r e  

in  Exh ibit 1 t hat say s that on August  9 ,  1 9 90 ,  a 

r epr e sentative of DOT ins pect or gene r al ' s  off i ce 

inf o rmed Doug Moor e that a por tion of the epoxy coated 

r e ba r  was ma r ked in such a manne r tha t  it was in  

conf l ict wit h ce r ti f ica tion i s s ued with th e s t eel . 

Can you explain to me what  that says? 

3 4  

MR . DOUGHERTY : we ar e going back  a wh ile . I can 

r emembe r when th is  iss ue came up .  The way I r emember 

it , and aga in th is i s  the  way I r emembe r it  wh en it 

came to me , is  appa ren tly  the man ufacture r h ad labeled 

that steel incor r ectly  and it was del i ve r ed ,  I gue s s  as  

a m i sr epr esenta t ion .  

CHAIRMAN COWGER: I don ' t th ink you ' ve an sw e r ed 

my que s t ion becau se I do n ' t  kn ow ,  th is  t alks  a bout 

mark i ngs co uld  have be en some tag or  some other  way of 

iden tify ing rather  tha n  ma r k ing r i ght on the s t e el . 

I th ink i t ' s  impor tant to unde rs tand wh at it was that 

the inspect o r s , the IG off ice found . 

MR . DOUGHE RTY : That ' s  thei r exh ibi t ,  Gene.  

CHA IRMAN COWGER :  But I ' m s til l a l it tle  

conf u sed as  to what it was that th e IG found that 

sa id that th i s  ste el was not  in ac co r dance with the 

ce r ti f ica tion .  

MR . DOUGHERTY : Aga in ,  I ' m gi v ing you my 
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r espon se . That came f r om the , you kn ow ,  f r om thei r 

packet ,  n ot from mine . Maybe they can expl ain it 

f ur the r .  

MS . HODGE : What the  inspect or gener al ' s  of f ic e  

found was hol iday ma r k ings on the steel . Wha t th ey 

termed hol iday ma rk i ngs , wh ich indi ca ted a def ic iency 

in the th ic kness of the epoxy coa ting on th e re ba r .  

These were  v i sibl e  at al l t ime s .  

CHA IRMAN COWGER : So when we t alk about ma r k , we 

are not  tal k i ng about a numbe r or some th ing , we ' r e 

tal k ing about the re wer e  act ual ly you m i ght cal l  them 

defects?  

MS . HODGE : The r e  we r e  physical ma rk s on the 

steel to  ind i cate def i ciency in the coa t ing . 

3 5  

We do not cont end that the st eel shoul d have been 

l ef t  or sho uld have been r ej ect ed . We contend tha t the 

DOT shoul d  have inspect ed it in  a mor e  t imely manne r .  

CHA IRMAN COWGE R :  As I unde rstand i t ,  n ew r e ba r  

was furni shed and the r ej ect ed r eba r was take n of f the 

j ob .  

MR . BURLESON : The new r eba r was furn i sh ed 

becau se the r eba r that was the r e  was not ac ceptable ,  

not beca u se it was mismarked  or  something of that 

nat ur e?  

MS . HODGE : Yes , s i r ,  it  was unacceptable . 
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CHA IRMAN COWGER : Anyth ing e lse on pa r t  two? 

DOT has br ough t out on this pa r t  the fact that the 

cont r actor  fa iled t o  give no t ice of intent to  f i le  a 

cl a im .  Do  you have anyth ing fur ther to say about  th at? 

You ment ioned -- s omebody ' s  d isc us sion with Mr . Dav ison 

about a time ex tensi on .  

MS . HODGE : Ye s ,  I did d isc u s s  with Mr . Dav ison 

the fact that I would f ile  for a t ime ext ensi on due to 

the fact that the contract time was not suspended 

wh il e we were  in l imbo wait i ng for the steel to  be 

r epr odu ced . 

CHAIRMAN COWGE R:  DOT, do you have any t h ing 

fur ther  to say about tha t? Mr . Dav ison,  do you h ave 

any spe ci f ic r ecol lect ion of th at? 

MR . DAVISON : The r e  is  a let t e r  he r e  f r om mysel f 

that say s we wi l l  hol d that 1 3  day s in abeyance until 

the end of the pr oj ec t .  

CHAIRMAN COWGER:  Okay . 

MS . HODGE : Also,  Mr . Cha i rma n , our lette r 

requesting the t ime was wr it t en the day that we 

r eceived new ste el on the pr oj ect . The r e was no time 

l apse be tween rece iving the new st eel and f il i ng for 

the cla im.  

CHAIRMAN COWGER: Okay . I th ink we ' r e  r eady then 

to  move on to pa r t  three  wh i ch had to do w ith  the 
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l iquidated dama ge s .  

MS . HODGE : The cont r act was or igi nal ly for  2 1 0  

day s .  With al l the del ays that  we h ave c ited so  fa r ,  

we r an four days -- what we consi de r  to be f our days 

over the or i g inal cont r act  time . We we r e  as ses sed 

l iquidated damage s for  1 6  day s in the amount of $6 4 0 0 .  

Mr . Dav ison t ol d  me that when we la id the 

f r ict ion cour se  that the t i me woul d stop t o  al low for  

the  3 0 -day c ur e .  We had asked  tha t the 3 0 -day c ur e  on 

the f r iction  be wa ived . At the t ime we r eq ues ted that 

it  be wa i ved , we we r e  informed tha t it wo uld not be 

waived . 

3 7  

They did  -- Mr . Dav is on d id t el l  me that the t i me 

wo u ld stop when  the f r iction was la id . He cal led me 

f ive day s after  the contract had expi r ed and tol d  me 

that the time was s ti l l  run ning on the con t r act . 

We had our str ipe rs come in and put down 

tempora ry str ipe a t  o ur own expense in o rde r  t o  o pen  

the roadway to the  publ ic . Th is was not a bid i t em on 

the contr act . We we r e  not compen sated by the 

Depa r tment .  We  did th is s impl y to  open the r o adway to 

t r aff ic at  the ea rliest  pos s ible  dat e .  

We del ive r ed the pr oj ect with ful l use to  the 

Depa r tment  on  Octobe r 27 , 19 9 0 .  The contr act time was 

not stopped unt il  Novembe r 8 ,  1 9 90 .  We fe el that n o  
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t ime should have been cha rged aft e r  we completed our  

last  pay item ,  wh ich was  on  day numbe r 2 14 .  Howev e r ,  

DOT con t inued t o  cha r ge us  ti me for  l l  ad ditional day s  

unti l day 2 26 .  

MR . BLANCHARD : Ques tion,  what was that ­

CHA IRMAN COWGE R :  Wai t .  Ar e you th rough with  

your  statement? 

MS . HODGE : Ye s .  

MR . BLANCHARD : Wh at was the last  pay it em? 

MS . HODGE : The last item of work  was to  ap ply  

the  Class  5 f ini sh to the b r id ge r a il . 

MR. BLANCHARD : H ow  about the s t r iping ,  th e 

pe rmanent s t r iping? 

MS . HODGE : Th e pe rmanent s t r ipi ng had to  wa it 

un ti l  the fr iction had c ur ed ,  wh i ch tha t  occ ur r ed on 

38  

day 2 26 ,  after  they f inal ly  wa ived the cur e t ime on the  

fr i c t ion course . 

MR . BLANCHARD : Was th at the las t pay it em? 

MS. HODGE : Wel l  

CHAIRMAN COWGE R:  Let  me t ry to make th is a 

l it tle  e a sie r  i f  we can .  In  Exh i bit l ,  the ve ry las t  

page of the cont r act or ' s  o r iginal subm it tal is  a ,  what 

I cal l  a s umma ry of al l of the time on the pr oj ect . 

The las t  page show s that on calenda r day 2 1 4  the  

clas sif i ed s urface f i ni sh was placed and then on 2 2 6  
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the pe rmanent str ipe was appl i ed .  The only wo rk  in 

be tween that was on day 2 18 s ome expansion  j o ints  we re  

tou ched up . 

MS . HODGE : Ye s ,  si r .  

CHAIRMAN COWGER : Expan s ion j oint work was done 

and the clas si f ied f in i sh was touch ed up.  

MS . HODGE : Ye s ,  si r .  Th ey cal led us  bac k to do  

wha t consti tuted punch l i s t wo rk . 

CHA IRMAN COWGER : Do I unde rstand tha t on 

39  

Decembe r - - on cal enda r day 2 14 t he onl y wo rk rema ining 

to be c ompleted was that punch l ist work  and the 

appl ica t ion of th e pe rmanent s t r ipe s?  Doe s  anybody 

dispute that? And tha t t empor a ry st r ipe s we r e  in pl ace 

by day 2 14 .  

Now , why was t ime continued to be ch arged then 

after  day 2 1 4? Can DOT t el l  me tha t ?  

MR . DAVISON :  Yes ,  si r ,  we sti l l  had the 

the rmopl as t ic pay item .  we s til l had a pay it em on the 

proj ect to go so we couldn ' t  su spend time .  

CHAIRMAN COWGER: Was th ere  a pr ov ision in the 

contract for a del ay be tween pl a cing the fr iction 

course  and pl aci ng of th is th ermopl as tic s t r ipe? 

MR. DAVISON : The spec s ays  tha t al l f r iction 

cour se sh al l have 3 0-day cur e  time on your f r ict ion 

course , wh i ch we ended up wa iv ing and t old th em to go 
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ahead and the rmopl as ty it  since it was such a smal l 

j ob .  

CHAIRMAN COWGER:  Wh en did you wa ive it?  

MR. DAVISON : I don ' t  kn ow the exact dat e .  

CH AIRMAN COWGE R: Do es the cont r act al s o  pr ov ide 

tha t the time wil l be suspe nded d ur ing tha t 3 0 -day 

wait ing pe r iod i f  al l other work i s  compl e t e  or  not? 

MR. DAVISON : Ye s ,  si r .  

4 0  

CHAIRMAN COWGE R :  Then I ' m  sti l l  n o t  s u r e  why you 

didn ' t  suspe nd cha rging the con t r act time on day 2 1 4 .  

You have the oppor tunity to expl a in it . I do n ' t 

unde rstand . 

MR . DAVISON :  I don ' t r e al ly have an an sw e r  to  

tha t .  I do n ' t  kn ow wha t the time f r ame was when  we 

de cided not to  su spend the 3 0  day s o r  wa ive the  3 0  

days . The r efor e ,  we t old the con t r actor  to go ahe ad 

and put the the rmopl as tic down . Thei r s ubcontr act or  

had a pr oblem with the se alan t of the br id ge t o put the 

the rmopl astic  down , and that ' s wh at del ayed it  beyond 

that poin t .  

CHA IRMAN COWGE R: A pr oblem wit h  what? 

MR. DAVISON : A se alan t .  You h ave to se al the 

concr ete  bef o r e  you put the thermo pl as tic  down ,  and he 

d id not have a ny .  

MR . BURLESON : The contract or or iginal l y  appl ied 
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for a 3 0 -day del ay? 

MR . DAVISON :  The speci f ica tio ns say - -

MR. BURLESON : I ' m confu sed . Was the re  s ometh ing 

in  the cont ract that sa id t empor ary s t r iping was pa r t  

of the MOT? 

MR . DOUGHERTY : T r af f ic was di ve r ted of f this  

st ructure .  In other  wo rds ,  th is  was tot ally clo sed to  

t r af f ic .  The ide a was to come in ,  r epl ace the smal l 

br id ge , ge t i t  al l f i ni shed , open  it  up to  t r af f ic and 

then move  of f .  

The ide a on the cur e ,  r emembe r aga in di scus sions  

on  th i s ,  w ith a smal l br id ge with a 2 0 0 -foo t approach , 

that an asphal t cur e  pe r iod is  u sual ly gi ven t o  

eliminate t r ac k ing acros s stop ba rs and th ings l ike  

this . With a smal l br id ge l ike th is with 2 0 0-foot 

approache s ,  i t ' s  almost  not  n eces sa ry . We have since 

star ted waiv ing . On a smal le r appr o ach we don ' t 

neces sa r ily con s i de r  a 3 0 -day c ur e  pe r i od a neces sity 

before  you lay the the rmopl as tic  down .  

The timing he r e  i s  all s cr ewed up .  I can 

r emembe r a d iscussi on with  Do ug Mo or e, who was th e 

re sident ,  and mysel f a t  tha t time , and the de ci s ion was 

made to wa ive the 3 0  day s .  Now wh en th at 3 0  days came , 

whe the r they had al ready s ta r t ed the 3 0 -day c ur e  pe r iod 

o r  be fore  it was to come on, I do  not remembe r .  
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I r emember it was wa ived , the r efor e  th ey could 

have put down the thermopl as tic immed i atel y  af ter  we 

gave them word it was wa i ved , save the se alan t 

4 2  

nece s sa ry to  appl y  it on the  concr ete br id ge bef o r e  the  

the rmoplas t ic co uld be put down . 

MR . BURLE SON : D id you inst ruct them to open  the 

br id ge with the t empora ry st r i ping? 

MS . HODGE : No , s i r ,  they did not.  We did that 

at  our own expense in order  to furnish the pr oj ect t o  

DOT a s  early a s  pos sibl e .  

CHA IRMAN COWGER : So  the pr oj ect was actual l y  

open to t r af f ic somewher e  a round day 2 1 4 ,  the day you 

f ini shed apply ing the clas si f ied s urface? 

MS . HODGE : Yes , s i r .  

MR. MOREFI ELD : D id th ey ask for the wa ive r o r  

did  you al l j u st say do it?  

MR .  DOUGHERTY : I th ink th ey just did it . 

MR . MOREFI ELD : I f  you can ' t tel l me when, you 

don ' t  know whe ther th ey though t  tha t time was be ing 

charged at that point or not? 

MR . DOUGHERTY : I don ' t  have a ny ide a .  

CHAIRMAN COWGER :  Do we need to di s cuss pa r t  

th r e e ,  the l iquidated damages  or the time e xtension 

reque st  any mor e? Re al ly ,  al l you ' r e ask i ng for is to 

be r el i eved of al l the l iquidated damage s? 
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MS . HODGE : I wo uld exception al ly l ike  to  be 

r el ieved of the l iquida ted damage s .  It ' s  very damag i ng 

to my compa ny t o  have l iquidated dama ges as ses sed no 

ma tt er  what the amount i s .  

CHA IRMAN COWGER : The l iq uida t ed dama ges as shown 

in the cont ractor ' s  subm it t al was $ 4 0 0  a day . I want 

to make s ure  we don ' t have s ome confu s ion he r e .  Was 

that l iquidated damages  pl us the  pe nal ty or is  there  

ano the r penal ty of $ 4 0 0  a day f loa t ing ar ound on t op of 

t he l iquidated damage s that we have n ' t picked  up? 

MS . HODGE : No , si r ,  the l iquida ted damages  a r e  

$40 0 per day .  

CHAIRMAN COWGER: Th e re ' s no other penalty 

assessed then? 

MS . HODGE : NO . 

MR . DOUGHERTY : Mr . Ch ai rman, one th ing I want t o  

br ing to  yo ur atten t ion ,  I kn ow we ' r e t al k ing o nl y  1 6  

days o f  l iquida t ed damage s ,  but i f  yo u look at the  

f i rst  sheet  after  o ur backup dat a ,  after  our na r r a tive 

i s  ove r ,  we have a bac k up da ta  sh eet .  Ther e a r e  

actual ly 2 4  days  with no wo rk  pe r formed at al l d ur ing 

t h is contract t ime .  

We th ink that i s  ve ry ,  ve ry mu ch cont r ibut ory to  

the 1 6  days  l iquidated dama ge s .  I was just  compa r ing 

the fact that they ' r e say ing Oct obe r 2 7  i s ,  you know , 
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f r om thei r standpoint when th ey sho uld h ave been  

rel ieved of l iq uida t ed damage aspect , that onl y  

ac counts f or about seven days out of t hose  2 4 .  Tha t  

st ill  l eaves 1 7  days  o f  n o  wo rk a t  al l on the pr oj ect 

pr ior to that time f r ame . 

4 4  

MR . BURLESON : Ma rsh al l ,  l o ok ing bac k th rough 

he r e ,  i s  that coun t ing days , though ,  l ike Fr iday afte r 

they had pour ed the  deck  on  T hursday and there ' s  r e al ly 

no th ing else  th ey co uld do on F r iday ,  th ings of tha t 

natur e? 

MR . DOUGHERTY : I t ' s  j u st ac co rding to our 

da ilies . 

MR . BURLESON:  Just  day s they didn ' t wo rk with  no 

ac counting for whe the r the r e ' s  act ually  a ny ac coun t ing 

for anyth ing that could have be en done or  not? 

MR . DOUGHERTY : I ' m ass um ing ther e  i s  s ome th ing 

out the r e  that could  be done eve ry day . Th e r e  is  

cleanup ,  the re  is  grading that co uld be done . 

CHAIRMAN COWGER: Does the cont r act or have any 

r ebutt al t o  that?  

MS . HODGE : Ye s ,  s i r ,  s ome of th ese day s we have 

c ove r ed with o u r  contention on the 3 46 spec , s ome of 

these days a r e  cov e r ed by no  st eel , seven of the days , 

as Mr . Dou gher ty sa id is  c ove r ed by the c ur ing time of 

the f r ict i on cour se .  
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We had or i ginal ly an t icipa t ed f inish ing th is  

pr oj ect wit h in l 1 0 t o  1 5 0 days , that i s  with no wo rk on 

Sa tur days or Sundays . We pr oce eded w ith th is  wo rk a t  

al l times  in  orde r to pr oce ed and f inish it  on t ime .  

We felt n o  ne ed to work Sa tur days and Sundays , wh ich 

has be en questi oned ove r  and ove r  aga in by DOT. 

Had we not encounte r ed these delays -- we can 

account for  5 4  day s of del ay s ,  and we contend that we 

f ini shed the pr oj ect four days beyond or i ginal con t r act  

time .  I th ink we have  demonst rated we had ampl e time 

to comple te th i s  pr oj ect had we not been del ayed beyond 

our abi l ity .  

CHAIRMAN COWGER: I h ave  one mor e  que s tion about 

th is  time extension tha t I wan t t o  t ry to wr ap up 

anything el se  either  of the pa r ties  may have f i rs t .  

MR. DOUGHERTY : One of the th ings tha t ' s  

interes ting that has be en pointed out earl ie r ,  a lot  of 

these  days not wor ked we r e  Fr iday .  Vi r t ual ly al l th e 

month of August v i r tual ly ev e ry F r iday was not worked . 

We don ' t  kn ow whe ther  they we re  look ing forwa rd t o  

thr ee-day weekend s  or whateve r ,  but a lot of F r idays 

we ren ' t  wor ked . 

MS . HODGE : One F r iday was Labo r Day and they 

didn ' t  give us tha t .  

CHAIRMAN COWGER: I th ink we have heard enough 
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about that issue . we a r e  d own t o  a rg uing a bout that  

now . We haven ' t  heard much sa id abo ut the claim  that 

th ey shouldn ' t  have been cha r ged for the 4 th of July 

and Labo r Day . Unde r the pr oced ur e that was in effect 

at  that time ,  how d id you cha rge contract time? You 

we r e  ch a rg ing on a cal enda r day ba s i s ? 

MR . DOUGHERTY : Calenda r  day ba sis . 

CHA IRMAN COWGER :  What happe ned wh en you  came to  

a Sa turday o r  Sunday? You just  counted r i ght on 

through ? 

4 6  

MR . DOUGHERTY : Counted r ight on through . As an 

exampl e ,  i f  a wea the r day i s  given you u se a mul tiplie r 

of l . 4  to  accommoda te  the we eke nd time .  If  they had 

shown a need to wo rk a s ix -day we ek , the mul t ipl ie r 

would be di f fe r ent, i f  they had cho sen  to wo rk a 

s even-day week , it  wo uld be differen t .  

One of thei r contentions was th at Labo r Day and 

th e 4th of J uly  we re  coun ted as cont r act days . We we r e  

never  req ue s t ed f o r  vaca tion that I know of on bo th of 

those days . And th ey a r e  not  an aut oma t ic time 

s uspension day . If  the  contract or s o  ch ooses t o  wo rk 

on J uly  4th ,  he  may do s o .  As w e  look bac k at  th e 

da il ies , t hey didn ' t work July  4 th  nor did  they work 

Labo r  D ay .  

CHAIRMAN COWGER :  Okay . Any fur th er  comme nt on 
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the as ses sed l iquidated damage s then? 

MS . HODGE : M r . Chai rman , with  rega rd to  the 4th  

of  July and the Labo r Day hol iday , DOT ' s inspect or did , 

in fac t ,  ask  us  not to wo rk . Whe ther he was speak ing 

for  DOT o r  for  himsel f ,  he  did ,  in  fact , ask us  not to 

wo rk  those h ol idays . The r efor e ,  we d id not f i le a 

letter  beca use we had be en r eq ues ted by DOT ' s 

r epresenta tive not to wo rk tho se h ol iday s .  

Pe r haps  w e  we r e  i n  e r ro r  f o r  not f il ing a wr itt en 

r eq uest for that h ol i day , but we ass umed it  was 

unnece ssary at that time .  

CHAIRMAN COWGER : Okay .  Can w e  g o  o n  then and 

tal k abo ut the damages j ust  a minut e .  Look i ng at  

Exh i bi t  l ,  th e Downs ' statement  of cla im on page four  

whe r e  we ' r e tal k i ng abo ut th e damage s for  del ay in  

concrete man ufact ur e and test  pi le  dr iv ing . Th e 

cont ract or  has based his  cl a i m  on 5 4  day s of ext ended 

equipment ut il i zat ion be tween Ma r ch 2 8 ,  the da te  tha t 

work began ,  and Ma rch 2 1 , the  da te that dr iving of the 

pe rmanent pil ing be gan a t  $20 0  a day . 

Then a cor r esponding del ay for  labor at $ 5 0 0  a 

day , in othe r wo rd s , 5 4  days a t  5 0 0 .  

I th ink we need to hear f rom the cont ract or  a 

l it tle  b i t  a bout the j u s tif i ca t ion for cla im ing tho se 

54  day s ,  k eeping in  mind that it  was f rom the da te that 
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work  began un til  the date dr iv ing of permanent piles  

began .  

To me th ere  had to have be en in  your pl an some 

work be tween tho se dates that shouldn ' t be in these 5 4  

days . Do you unde rstand what I ' m say ing , Ma rsh al l?  

MR. DOUGHERTY : I bel i eve I do . 

4 8  

MS . HODGE : The ba si s for the 5 4  day s of cl aim i s  

d ue to the fact tha t the two cla ims are  inte r r ela ted 

and that the del ays  the r e  - - the del ay s  are  insepa rab l e  

basically .  We can 1 t break tha t f ig ur e  out as t o  the 

delay time that was inv ol ved th er e. 

CHA IRMAN COWGE R :  DOT,  d o  you h ave a ny r ebut t al 

to make to that? 

MR . DOUGHERTY : The onl y  th ing we ca n say is 

th is  r elates  to the fact the re is no con crete  suppl y ,  

pe r iod , and that the Depa r tment  was not in any way 

r espon s ible for the fact tha t  the pr ime cannot get a 

subcont r actor  to suppl y mat e r i al s  that a r e  speci f ied in 

the b id doc ument s .  

MR . MOREF I ELD : Getting bac k  t o  the  Chai rman ' s 

q ues t ion ,  i f  you had gotten concrete  on time , you ' r e  

cl a iming a del ay f rom the day you star ted until the day 

you dr ove your f i rst pil e ,  r i gh t ,  test  pile? If you 

had got i t ,  a r en ' t you,  f rom Ma rch 2 8  i s  when you 

sta r ted work , r i ght?  
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MS . HODGE : Yes , si r ,  that was the f i rs t  

cha rge able  cont ract day . 

4 9  

MR . MOREFI ELD : That was befor e you kn ew you we r e  

going to have a pr obl em ge tting your concr ete.  

MS . HODGE : Actual ly the f i rs t  cha r geable day we 

al r eady knew we were in  tr oubl e with  the co ncr ete .  We 

had or i ginally asked the cont r act to begin --

MR . MOREFI ELD : You ' r e  say ing f rom your Febr ua ry 

sta r t  time un til  yo ur Ma rch sta r t  time? 

MS . HODGE : Ye s .  We had or ig i nal ly started -- we 

had mobi l ized on Fe brua ry 1 7  f or th is pr oj ect with the 

intenti on of be ginning work on the 19th . And after  we 

we re  inf ormed a bout the pr oblems with the pr estress  and 

with  the ready-mix , we star ted bac ki ng of f of our 

or i ginal r eques t to sta rt  o n  Febr ua ry 1 9  and bac ked al l 

the way up to the l a tes t possible da te,  wh ich was 

Ma rch 2 8 .  

MR . MOREF I ELD : Okay . That an sw e rs my que s tion .  

CHA IRMAN COWGER : DO T ,  le t ' s  ge t int o  that  just  a 

minute i f  I coul d .  Look i ng at  the da tes ,  the  contract 

was exec uted on Febr ua ry 9 .  You iss ued the ini tial 

notice to pr oce ed on Ma rch 1 2, wh ich is  appr ox i ma tely a 

month . 

MR . DOUGH ERTY : Th i r ty-one day s ,  ye s ,  s i r .  

CHA IRMAN COWGE R : Why d id you wa it s o  long? 
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MR. DOUGHERTY : Tha t ' s  our  normal time . Tha t ' s  a 

standa rd adm ini st rative timing that we have ,  and we had 

no  r equest  for  ea rly iss uance . 

CHA IRMAN COWGER :  I s  there  any th ing in the 

contract that says h ow long you ' ve got befor e you iss ue 

the ini t i al noti ce?  

MR . DOUGHERTY : By speci f ica tion or proced ur e 

I th ink we have a maxim um time we have t o  before we can 

al low it , but there ' s  no minimum time .  But aga in ,  

th i s  -- I th ink i f  you lo ok at  the work  o r de r s iss ued 

f r om our of fice , they usual ly  occur around the  3 0-day 

cycl e .  

CHAIRMAN COWGER: Contract or , why did you 

anticipate  mobil iz ing before  you had a not ice t o  

pr oce ed? 

MS . HODGE : We or igi nal ly  requested of 

Mr . Dav ison tha t we get  the ea r l ie s t  pos s ible  sta r t  

da te  on the proj ect . That was stated in the minut es of 

the pr econst ruct ion mee ting that we had inte nded to  

begin  wo r k  on Febr ua ry 1 9 . Like I said ,  after  we r an 

into problems w ith  suppl ie r s wa s whe n  we sta r t ed t ry ing 

to ge t of f of the optimum star t da te .  

MR . DOUGHERTY : But se e ,  Mr . Cha irma n ,  tha t al l 

occur red pr ior  to in  other wo rd s ,  i f  we had g iven  

th em a work o r der  when th ey initi al ly r eq uested it , 
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th ey wo uld have had , you kn ow ,  that ma ny mor e days . 

CHA IRMAN COWGER :  I t h ink we have heard enough on 

tha t .  DOT, as for an opi nion of yo urs , a ga in back on 

damag e s ,  del ay -- damage numbe r one,  del ay in concr ete 

man ufacture  and test  pi le  dr iv ing , the cont r act or has  

incl uded a co st  of $ 5 0 0  pe r day for  ext ended labo r .  

Ass um i ng tha t the r e  wo uld be entitlement f or th i s  

del ay ,  have you l ooked  at that to de termine whether 

that is  a re asonabl e amount ?  

MR . DOUGHERTY : No , s i r .  

CHA IRMAN COWGER :  How did you a r r i ve a t  th e $5 0 0 ? 

MS . HODGE : These co sts we r e  tak e n  di r ectly from 

o ur ce r tif ied payr ol ls for  the pr oj ect . The r e  is  no  

ma rk up i ncl uded for  pr of it or  ove r head in any of these 

f ig ur e s .  Th ey ' r e al l the f ig ure s -- eq ui pmen t ,  labo r , 

eve ryth ing i s  di rect cost .  It i s  not  inf la ted in  any 

way t o  ac count for pr of i t  or ove r he ad . 

MR . BURLE SON : No l abo r  burden? 

MS . HODGE : No , si r ,  di r ect l abor cost s .  

CHAIRMAN COWGER :  Another  ques tion,  on  the  next 

page , on pa ge f ive , yo u ' ve go t a $75 0 0  cha r ge in the r e  

for , I assume t o  be rental of th e d r il l fo r  six weeks?  

MS .  HODGE : Ye s ,  si r .  

CHAIRMAN COWGER :  S ince there  was a pay item for  

pr ef ormed pile hol e s ,  h ow  do you  just ify cha rg ing 
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rental fo r  the dr i l l ?  

MS . HODGE : We had not intended to use  a dr i l l .  

I t  was r equi r ed by the subs urface condition s .  We had 

in no way intended to rent an auge r for  this proj ect . 

CHA IRMAN COWGE R :  That  an swe rs  tha t ques t ion . 

MR . DOUGHERTY : Do you need any comment f r om the 

Depa r tmen t on tha t ,  si r?  

CHAIRMAN COWGER :  Pl ease . 

MR. DOUGHERTY : We fe el l ike tha t is  pr obably a 

bid er ror  on the i r  pa r t .  

MR. MOREFI ELD :  Wha t  you ' r e saying i s  that i s  

incl uded in t h e  pr eform  pi le  hol e costs? 

MR . DOUGHERTY : Ye s ,  si r .  The fact tha t th ey 

subm it t ed a dol l a r , j u st  a ,  you kn ow ,  a m inor amount 

pe r a bid it em we feel i s  a bid e r r or on th eir  pa r t .  

5 2  

CHAIRMAN COWGER: One other  question .  Aga in  in 

r e gard to dama ge s ,  on  page f ive yo u ' r e cla im ing 1 3  days 

from August  1 0  to  Augu s t  2 2  for  bo th ext ended equipment 

time and e xte nded labor . 

Look i ng at  the ch ronol ogical l i sting of events 

in the back of E xh ibit l ,  we note tha t the ste el was 

r ej ect ed on Augu st 1 0 , the  f i rs t da te that we me ntioned 

ea r l ie r ,  and tha t  the tying of steel for the dec k be gan 

on August  2 2 .  

I s  i t  a fact th at no  wo rk coul d take pl ace on the  
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pr oj ect d ur ing that  time? 

MS . HODGE : Yes , si r .  

CHA IRMAN COWGER : It looks  l i k e  you ' r e cla im ing 

extended eq uipme nt and labo r on a cal enda r day ba si s 

i gn or ing the fact tha t the re wer e  two we ekends  tha t 

occ ur r ed in that t i me pe riod . 

MS.  HODGE : Ye s ,  si r .  I th ink tha t  h as to do 

with  the fact that there ar e l iqu idated damages 

5 3  

asses sed on a calenda r  day ba sis  w ith no  accounting for  

weekend s .  

CHAIRMAN COWGE R: You  didn ' t  an tic ipate wo rki ng 

Sa tur days and Su nday s ,  d id  you? 

MS . HODGE : No ,  s i r ,  possibly Sa tur day , probably 

not  Sunday . 

MR . BURLESON: What is  the  $ 5 0 0  a day in labo r?  

Is  tha t your br id ge cr ew? 

ye s .  

MS . HODGE : That ' s  th e enti r e  staf f  of that cr ew ,  

MR . BURLE SON : What we r e  they doi ng? 

MS .  HODGE : Basi cally we h ave to ma intain  them 

on the pay rol l .  They ' r e gua r anteed 4 0  hour s a week 

whe ther they work o r  no t .  We can ' t just  t el l  the g uy s ,  

sorry ,  t h e  steel i s  bad ,  go home . 

MR. BURLESON : Eve rybody on the payr ol l  i s  paid 

whe ther they wo rked or  not? 
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MS .  HODGE : Eve rybody was pa id whe the r th ey 

worked or not .  

MR . DOUGHERTY : Mr . Chai rman, t h is i s  one poin t 

I wo uld l ike to make at  th is  time . The 1 3  days , 

5 4  

I don ' t know how you al l a r e  looking at  that,  that ' s 

whateve r , but the 5 4  days , the r e  is always an enc umben t  

need o r  enc umbe nt responsibi l i ty of the cont r act or  to  

t ry to  m i tigate  a ny pr olonged del ays tha t he could 

for esee . 

You  know , 5 4  day s of a c r ew ,  at  $ 5 00  a day , you 

t el l  me the re  i s  no m it i ga t ion ef for t made on the pr ime 

at  al l to  r eas sign tho se to  s ome other  c r ew .  The 5 4  

days of no pr oduc tiv i ty f r om a cr ew i s  kind of ha rd for  

the  Depa r tment to unde rs tand . Th at ' s  pr obabl y a ba sic  

ph i losophy r i ght n ow .  I don ' t kn ow whe the r tha t ' s  

ge rmane to what we ' r e t al king abo u t .  

Reasonable att empt s ,  if  del ays a r e  foreseen ,  

reas onabl e attempt s shoul d be made to mitiga te tho se 

cost s ,  and that i s  a pr ime a re a .  

CHAIRMAN COWGER :  Does the contract or have 

a nyth ing f ur ther th ey want  to  say at th i s  point ?  We ' r e 

ge tting r eady to cl ose .  

MS . HODGE : Ju st that we always inte nded t o  

compl ete  this  pr oj ect t imel y de spi t e  DOT ' s  e stimation  

of  o ur po sit ion or what we sho uld h ave done or  what  we 
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d id not do .  The DOT was dir ec tly i nv ol ved in our 

ef forts  to al l ev iate  the del ays  with regard to  the 346  

spec ,  and  we  fe el that mo st of  the  test  pile  del ays 

we re  due di r ectly to DOT, and that we have done 

eve ryth i ng h uma nly pos s ibl e to comple te th is  pr oj ect 

within  the contract time .  

We had an t i cipated comple ting th is  pr oj ect much  

qui cke r than 2 1 0  day s .  We have obv iously  inc ur r ed 

5 5  

e xt ra  costs  d ue to the fact we we r e  on th is  pr oj ect for  

2 26 days rather  than the 1 50-day max i mum that we had 

stated at  the pr econst ruct ion mee ting . 

And the  l iq uida ted damag e s  do damage my company 

in r eputa t ion , not o nly f inan ci all y ,  but in r ep uta t io n .  

W e  do not l ike  it  sa id that we f ini sh ed a cont ract 

after the cont r act time had expi r ed .  

CHAIRMAN COWGE R:  DOT ,  do  you have anything to 

complete your  r ebutt al? 

MR . DOUGHERTY : We wo ul d j u st l ike to  say that 

ba sing - - loo king at  th i s  cla im ,  we fe el tha t mos t  of 

the r e sponsibi l i ty if  not al l of the r esponsibil ity 

f al ls on  the cont r act o r . Th ei r coordina t ion ef for t s  

with  their  subcont ract ors and the ef fo r t s  th at we saw 

be ing taken in the f i eld and tha t we in no way in te nded 

to ex tend any cont r act time . 

Our r espon s i b i l i ty a nd our conce rn was to ge t 
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th is  br id ge open t o  tr af f ic as  soon as pos s ib l e .  Ye t 

we we r e  al s o  cha rged to fol low r esponsibil ities  in  the 

w ay of spe cif i ca t ions and in wo rk ef for t s . 

So  I think one go od a rea that I m ight add i s  th e 

wa i ve r  of the 3 0 -day c ur ing time was an ef for t on our  

pa r t  to ensur e  a qui c ke r  f ini sh to that proj ect than 

what wo uld normal ly have been al l owed . 

CHAIRMAN COWGER:  Mr . Mor ef iel d ,  do you have any 

f ur ther  ques t ion s? 

MR . MOREFI ELD : No , s i r .  

CHA IRMAN COWGER :  Mr . B ur leson? 

MR . BURLESON : No , si r .  

CHA IRMAN COWGE R :  Th is  hea r ing i s  he r eby c losed . 

The Boa rd w i l l  me et  on Jul y  1 4  t o  del ibe r ate on this 

claim ,  and you will  have our  o rde r shor tly the r e afte r .  

( Wher eupon , the he ar ing was concl uded at 1 2 : 1 0  p . m . ) 
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I CATHERINE WILKINSON, Cer ti f ied Shor thand Repor ter 

and No ta ry Publ ic in and for the Stat e  of F lor ida a t  La r ge :  

DO HEREBY CERT IF Y  that the for egoing proce edings we r e  

taken  bef ore me at  th e time and place the r e in designated ; 

that my sho r thand notes we r e  ther eaf t e r  r educed to  

typewr iting unde r my supe rv i sion ;  and the for egoing pa ges  

numbe r ed 1 through 5 6  a r e a t rue and co r r ect r ecord of the 

afor e sa id proce edings . 

I FURTHER CERTIFY that I am not a r el a tive ,  empl oye e ,  

attorn ey or counsel of any of the pa r ti e s ,  n or r ela tive o r  

employee o f  such attorney or cou nsel , nor f inanci al ly 

inte rested in the foregoing act ion . 

� WI TNESS MY HAND AND SEAL this , the  JJ!_ day of June,  

1 7  A . D . , 199 2 ,  IN THE CITY OF TALLAHAS SE E ,  COUNTY OF LEON,  

18  STATE OF FLORIDA . 

&@cs 7Ai. 
2 0  CATHERINE WILK INSON 

CSR, CP, C CR 
2 1  Pos t  Off ice Box 1 346 1 

Tal l ahas see,  F lo r ida 3 2317  
2 2  

My Commis sion Expi r es June 27 , 1 9 94  
2 3  

2 4  

2 5  
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