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RE 

STATE ARBITRATION BOARD 

Request for Arbitration by 
Gator Asphalt Company on 
Job No. 17040-3518 in 
Sarasota County 

ORDER NO. 2-92 

The following members of the State Arbitration Board 

participated in the disposition of this matter: 

H. Eugene Cowger. P. E. Chairman 
Kenneth N. Morefield. P. E. Member 
John Roebuck. Member 

Pursuant to a written notice. a hearing was held on a 

request for arbitration commencing at 1;30 p.m.. on Thursday. 

June 4, 1992. 

The Board Members, having fully considered the evidence 

presented at the hearing and supplemental information 

submitted later, now enter their order No. 2-92 in this 

cause. 

ORDER 

Fred Derr and Company. a subcontractor authorized to 

pursue a claim on behalf of the prime contractor, presented a 

claim for $60,376.60 in additional compensation for the items 

Subsoil Excavation and Embankment. The Subcontractor contends 

that an error was made in the Department of Transportation 

survey from which the pay quantity for these items was 

determined. 

The Subcontractor presented the following information in 

support of his claim: 

1. A field survey to determine the depth to which subsoil was 

excavated on this project was accomplished jointly by Ken 

Yoder of our firm and 0. A. Whitesel of the Department of 

Transportation (DOT). It was our understanding at the time 

that this survey would be used to calculate the pay 

quantities for Subsoil Excavation and Embankment. To the best 

of our knowledge this was the only survey made to determine 

the depth of subsoil (muck) excavated. 

2. The difference between the quantity of Subsoil Excavation 

determined using the notes from the joint survey of muck 
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excavation and the quantity of Subsoil Excavation determined 

using the DOT notes covering of muck excavation was a normal 

variation except for the area right of Station 129+00 to 

Station 134+60. 

3. Calculations based on the notes from the joint survey 

indicate that the pay quantity of Subsoil Excavation in the 

area of the project between Station 112+90 and Station 134+60 

is 8,159 Cubic Yards greater than the pay quantity calculated 

by DOT from its field notes as contained in DOT Book Nos. 

008414 and 008501. This difference also applies to the pay 

quantity for Embankment. 

4. We contend that there is a substantial error in the DOT 

field notes right of Station 129+00 to Station 134+60. 

Within these limits, there is a consistent difference of 1.5' 

+/-between the elevations shown in the DOT notes and the 

elevations shown in the joint survey notes. 

5. The divergence between our field notes and the DOT field 

notes begins at about the point where we shut down the job 

for six weeks because of uncertainty as to whether DOT would 

pay for overruns from plan quantities. 

6. We contend from our knowledge of the field conditions that 

the muck increased in depth on the right side of the project 

eastward from Station 129+00 instead of decreasing in depth 

as shown in the DOT notes. The area of the project where the 

notes from the joint survey and the DOT survey vary 

substantially is covered by a single level setup in the DOT 

notes. 

7. The DOT survey notes indicate that the muck excavation was 

surveyed in 300' to 600' sections. Since the muck was 

excavated at a rate of approximately 100' per day and an 

excavated area was generally backfilled the next day. we 

question how the DOT survey was conducted in that way. 

The Department of Transportation presented the following 

information in rebuttal of the claim: 

1. We accurately calculated the pay quantities for Subsoil 

Excavation and Embankment from official DOT survey records. 
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These notes were obtained using proper surveying methods. 

2. The survey notes submitted by the Subcontractor indicate 

cross sections being taken at 100' intervals. This interval 

in not frequent enough to assure the accuracy of pay 

quantities. 

3. We do not accept the Subcontractor's statement that the 

survey reflected by the Subcontractors notes was a joint 

survey. 

4. At Station 134+50 the elevations determined at 28' right 

varied by only O.1" between the DOT notes and the 

Subcontractor notes. This indicates that there is not a 

consistent difference of 1.5' +/- between the DOT survey and 

the Subcontractor survey between Station 129+00 and Station 

134+60 as contended by the Subcontractor 

It was apparent at the conclusion of the hearing that 

the key point in this dispute is the accuracy of the DOT 

field survey to determine the depth to which muck was 

excavated right of Station 129+00 to Station 134+60. During 

the hearing, neither party submitted direct testimony in 

regard to the accuracy of this survey. Subsequent to the 

hearing. the Subcontractor submitted a signed statement from 

his grading foreman on the project in which it was stated: 

1. The DOT Inspector and I agreed to jointly cross section 

the demucking operation as work progressed so that 

back filling could be completed each day. 

2. This was the only survey of demucking because the 

excavated area was backfilled every afternoon. 

3. To my knowledge, cross sections were not taken at 25' 

intervals as reflected by the DOT survey notes. 

The Board advised the Department of Transportation of 

its intent to consider this supplemental information and 

offered them the opportunity to rebut. They responded that 

the Board should not accept the supplemental information and 

elected to not provide a factual rebuttal. 

The Board in considering the testimony and exhibits 

presented found the following points to be of particular 
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significance: 

1. The Department of Transportation stated that they have 

carefully reviewed the field notes in question here and found 

no errors, but did not provide testimony on the validity of 

the field survey. In particular, no information was presented 

to explain how subsoil excavation cross sections could have 

been taken at 25' intervals. 

2. The DOT cross section notes indicate that subsoil 

excavation was cross sectioned in sections ranging in length 

from 300' to 500' The Department of Transportation did not 

explain how this was accomplished when muck was excavated and 

backfilled in approximate 100' sections. 

3. The DOT survey notes establishing the temporary bench 

marks used in cross sectioning muck excavation right of 

Station 114+00 to Station 134+60 are dated after the date of 

the muck excavation cross sections. (June 20, 1989 and July 

25, 1989 vs April 13, 1989) 

From the foregoing and in light of the testimony and 

exhibits presented the State Arbitration Board finds as 

follows: 

The Department of Transportation is ordered to 

compensate the Contractor the amount of $35,000. 

The Department of Transportation is directed to 

reimburse the State Arbitration Board the sum of $ 206.00 for 

Court Reporting Costs. 

Tallahassee, Florida 

Dated: 18 August 1992 

Certified Copy: 

Chairman & Clerk, S.A.B. 

18 August 1992 
Date 
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P R O C E E D I N G s 

CHAIRMAN COWGER : This is a hearing of the State 

Arb itration Board established in accordance wi th 

Section 337.185 of the Florida Statutes. 

Mr. Ken Morefield was appointed as a member of 

the Board by the Secretary of the Departmen t of 

Transportation. 

Mr. John Roebuck was elected by the construction 

companies under contract to the Department of 

Transportation. 

These two membe rs chose me, H. E. "Gene" Cowger, 

to serve as the third mem ber of the Board and as 

Chairman. 

Our terms of office began Jul y l, 1991, and 

expire June 30, 1993. 

Will all persons who intend to make oral 

presentations d uring this hearing please raise your 

right hand and be sworn in. 

(Whereupon, all witnesses we re duly sworn.) 

CHAIRMAN COWGER: The documents which put this 

arb itration hearing into being are hereby introdu ced 

as Exhib it l.  That is  the request for arbitration 

submitted by the contractor and the exhibits that were 

attached to that request. 

Does either party have any other information it 

CATHERINE WILKINSON & ASSOCIATES (904) 224-0127 
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wi shes to put into the record as an exhibit? 

(Discus sion off the record) 

CHAIRMAN COWGER: While we were off the record, 

the DOT p resented an exhibit entitled Fred Derr and 

Company, FOOT claims analysis, the package of 

information which we have identified as Exhibit 2. The 

Board members and the contractor had been furnished a 

copy. 

Does either party have any other information it 

wishes to put into the record as an exhibit? 

MR. DERR: We don't. 

MR. DOUGHERTY: We don't, no, sir. 

(Whereupon, Exhibit Nos. l and 2 were received in 

evi dence.) 

CHAIRMAN COWGER: During this hearing the parties 

m ay offer such evidence and tes timony as is pertinent 

and material to the controversy and shall produce such 

additional evidence as the Board may deem neces sary to 

an unders tanding and determination of the matter before 

it. The Board shall be the sole jud ge of the relevance 

and materiality of the evidence offered . 

The hearing w ill be conducted in an informal 

manner. The contractor will elaborate on their claim, 

and then the DOT will offe r rebuttal. Either party may 

interrupt to bring out a point by coming through the 

CATHERINE WILKINSON & ASSOCIATES (904) 224-0127 
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chairman. However, for the sake of order, I must 

instruct that only one person speak at a time. 

Also, so that our court reporter will be able to 

prod uce an accurate record of this hearing, please 

introduce yo urself the first time you speak . 

5 

It's appropria te at this point now for the 

contractor to begin his subm ittal. I need to clarify 

the amount that's being claimed in dollars and also the 

items that are related to that amount at this point. 

Also, as we understand it, the sole di spute here 

is over the pay quantity for subsoil excavation and the 

corresponding pay quantity for embankment, is that 

correct? 

MR. DERR: That's correct. 

CHAIRMAN COWGER: Proceed , sir. 

MR. DERR: I'm Fred Derr, Frederick Derr and 

Company . The amount of the claim is $60,376.60. 

That's made up of contract items 120-4, subsoil 

excavation and 120-6, embankment. 

We have also included our calcul ations as to the 

actual number of cubic yard s that we feel we have not 

been paid for that we should be paid for based on the 

cross sections that we have taken. 

In a nutshell, I will start by being brief and 

then working our way into the detail,  which is probab ly 

CATHERINE WILKINSON & ASSOCIATES (904) 224-0127 
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the best way to go about this. 

When we constructed this job, at one point we 

were required -- it was our determination, I should 

say, to be technically correct, at one point in the 

job we made the determination that it was in our best 

interest to stop the job. 

This had to do with a n ew provision that was 

promulgated at that time about supplemental agreements. 

I kn ow Ma rshall remembers it well. Their attorney --

it just so  hap pens at about that time we had one of our 

district meetings in Sa rasota . One of the subjects at 

that meeting was how to handle supplemental agreements. 

The lady whose name I forget, who was the counsel 

for the district office, told us in no uncertain terms 

that you had better not take on to d o  any additional 

work unless you had authorization both as to funding 

and the documentation for a supplemental agreement. 

She was very specific about that. We had quite a 

d iscussion on that. 

Shortly thereafter we ran into this situation 

where we got into an overrun on subs oil excava tion. we 

through the di strict office and through the resident 

engineer's offi ce made a request for a supplemental 

agreement to cover the overrun. 

6 

we then got bogged down in the procedures through 

CATHERINE WILKINSON & ASSOCIATES (904) 224-0127 
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no fault of anybody's. I guess it was just the system 

was changing at that time. To make a long story short, 

we couldn't get an immediate decision. 

I guess Marshall and I spoke on the phone every 

day, how is it com ing, and Ma rshall would say we're 

going to try to do this by electronic transferring of 

the funding and so on. 

I even remember at one point the fu nding was tied 

up because the Governor had to authorize a change in 

budget line item to cover this. And the whole process 

I think took about six we eks, when realistically 

something like this should have been within the 

authority of the resident engineer, saying, 

"Mr. Contractor, you have an overrun. We have not 

agreed on the quantity ye t, but we will have a 

supplemental agreement to cover some overrun, and you 

should continue working." 

Well, Marshall and Dave Davison and I guess 

Doug Moore at the time, who was the resident engineer, 

didn't have the authorization to do that. We were told 

if you want to continue working proceed at your own 

risk. 

Of course the prudent thing for us to do was 

stop. What I'm doing here is laying the foundation for 

why I feel an error was made in the field notebooks and 

CATHERINE WILKINSON & ASSOCIATES (904) 224-0127 
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why we have a dive rgence and a disa greement as to the 

quantity of subsoil. 

Ironical ly, if you look in the claim that we 

sent, the divergence occurs at about the point wh ere we 

shut the job down for six we eks and then pic ked it back 

up. Then all of a sudden the sections that we took on 

the subsoil -- and I remember standing out there on the 

job and looking down the gr ade at the subsoil and also 

looking up at the rain clouds and saying oh, my God, 

we've got to get this done. 

Anyway, the subsoil, its natural strata continued 

to go downgrade. That's wh at our section showed. 

Ironically the OOT section showed the same thing , 

but there was this little bl ip wh en we started again. 

And this blip from their elevations and their notes 

went up like this and then it almost exactly paralleled 

our cross section volume, almos t exac tly . 

I contend based on that that there was an error 

made in the field notes somehow because everything else 

just seems to tie in except for that little blip. 

I feel very strongly that our quantities are 

correct. And furthermore, there was an inspector out 

there b y  the name of O. A. He worked with our foreman. 

They took turns with the rod and the instrument taking 

the shots. 

CATHERINE WILKINSON & ASSOCIATES (904) 224-0127 

8 



l 

2 

3 

4 

5 

6 

7 

8 

9 

10 

1l 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

2 2 

23 

24 

25 

I felt com fortable with that because we felt the 

DOT was part of it. I was flabbe rgasted when the 

quantities didn't agree. That's kind of an overview of 

what happened without getting into the nitty-gr itty . 

CHAIRMAN COWGER: Do you want to let the DOT 

rebut a little bit? 

MR. DERR: Oh, sure. 

CHAIRMAN COWGER: Let me ask yo u a couple of 

questions, having lo oked over the submittal package. 

I see where an employee of the contractor was running 

an instrument and the DOT employee was holding the rod. 

MR. DERR: That's exactly wh at was hap pening. 

CHAIRMAN COWGER: Was this a survey being made 

for the contractor or was this a joint survey being 

made by the contractor and the DOT? 

MR. DERR: We thought it was a joint survey . 

That's the way we felt about it. 

CHAIRMAN COWGER: Okay. 

MR. DERR: I assume that's where the notes that 

the DOT has in their field bo ok came from. I felt like 

we we re doing it together. 

CHAIRMAN COWGER: As I unde rstand it, you wer e 

using a self-reading level rod, the contractor was? 

MR. DERR: I can't speak to that because I didn't 

actually observe that myself. 

CATHERINE WILKINSON & ASSOCIATES (904) 224-0127 
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CHAIRMAN COWGER: Let me let you come back and 

rebut that in a minute. Let me ask one other questi on, 

and then we will let the OOT come back and testify on 

that. 

The sequence of work here was to come in and 

excavate the muck and then bac kfill it with the 

embankment material? 

MR. DERR: True. 

CHAIRMAN COWGER: How much time elapsed between 

the excavation and the backf illing beginning? was it 

something that was done pretty promptly or was the area 

left open a while? 

MR. DERR: Some of the area was left open. We 

had started the muck excavation, and we had started the 

backfilling almost completely behind it as soon as the 

sections were taken. 

That's one of the reasons we worked this out with 

the DOT inspector to speed up the process. He was as 

anxious to get it backf illed as we were. We felt if we 

did it together we wouldn't have to wait around for 

somebody else to show up to do these sections and 

readings. 

We di d that up to a poi nt. And this is the 

point, I don't remember the station where we shut the 

job down. We had a pretty good sys tem going. We 

CATHERINE WILKINSON & ASSOCIATES (904) 224-0127 
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excavated about one or two days ahead on the subsoil, 

then came back as quickly as we could and replaced it 

with the embankment, then we stopped everything. 

11 

When we stopped, there was an area that was 

excavated and was open and should have been filled, but 

I elected not to take the risk with the DOT policy and 

go ahead and do it and then have them come back and say 

you did it on your own, we're not going to pay you for 

it. 

MR. BARTLETT: Excuse me, Fred. It was partially 

filed. That's whe re we ran into the problem with the 

funding. The bottom of the subgrade was probably 90 

percent covered. 

We followed up immedi ately on the very day or the 

next day with that part. Tha t was just because, 

naturally, that was the area we were filling, 

compacting as we brought the lifts up. It happened to 

be caught there. 

The muck being left open any degree of time, 

I can't imagine it was left open for more than a day is 

my recollection. 

CHAIRMAN COWGER: I noticed you gave us in the 

contractor's submittal some notes here that I assume, 

the ones at l00-foot intervals, station intervals, on 

the notes that we re kept by Mr. Yode r, who was an 

CATHERINE WILKINSON & ASSOCIATES (904) 224-0127 
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employee of Fred Derr and Company. Do  you have any 

idea of when the date of these was done? 

MR. BARTLETT: From the looks of this piece of 

paper I would say it was done over the course of the 

work. This is pretty ragged. In other word s, he was 

keeping it -- as they would take the shots, he would 

enter those shots on the piece of paper. It's not a 

one-day type thing. 

MR. ROEBUCK: And the DOT was privy to these 

notes and took them? 

MR. BARTLETT: They had these. 

12 

CHAIRMAN COWGER: I think at this point there are 

some other things we will need to discuss a little 

later, but I think we ought to let OOT come back now 

and of fer rebuttal for what has been said that they 

wo uld like to. 

MR. DOUGHERTY: Well, I'm Marshal l Dougherty, 

DOT. In the form of rebuttal, I really don't have much 

that we can say other than the notes themselves were 

taken, and u sing the proper surveying method s that we 

have. They have been checked, rechecked by my  field 

people, and we come up wit h a volume dif ferent than 

what Fred and his people do. 

I myself personally have not gone through and 

checked the notes. My field people have several times, 

CATHERINE WILKINSON & ASSOCIATES (904) 224-0127 
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and again they say they are correct, they feel they are 

correct. I have no reason to not agree that they 

aren't. So if that's a rebuttal, that's a rebuttal. 

MR. DERR: Mr. Chairman, could I make a comment? 

CHAIRMAN COWGER: Sure. 

MR. DERR: I think Marshall is correct. I think 

his calculations of the information that he has in his 

field notes are correct. I think the problem is there 

is an error in the field notes, and naturally it's 

generated through the correct process but an incorrect 

volume. 

MR. MOREFIELD: Is it station 130 we're talking 

about? 

MR. BARTLETT: It's 129 and 130. 

MR. MOREFIELD: Looks like 130 is where the 

plotting went haywire, as you said in your 

presentation. 

MR. DERR: It made a blip and then followed on. 

MR. MOREFIELD: DOT, did you all investi gate that 

specific station as it relates to-

MR. DOUGHERTY: This is my project engineer here. 

MR. DAVISON: The only thing we did when they 

felt like they had a bus t of about two foot, we called 

for all the books back from Tal lahassee. We went 

through all our notes to make sure we had the right 

CATHERINE WILKINSON & ASSOCIATES (904) 224-0127 
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benchmarks and rod readings and found no error in our 

notes at all. 

MR. MOREFIELD: Everything was too laid out in 

the field to veri fy anything? 

MR. DAVISON: Yes, sir. 

CHAIRMAN COWGER : Was there any attempt made at 

any point in time to try to core down there and find 

the bottom of the you couldn't have done that 

I don't suppose. It would have been pretty hard to 

distinguish where the bottom of the mu ck was. 

MR. DERR: We thought about doing that and gave 

up, it was a bad idea. 

CHAIRMAN COWGER: I agree it's a bad idea, wish 

I hadn't brought it up. 

14 

MR. DOUGHERTY : Mr. Chairman, the survey that 

Fred's people did, the O. A. they keep referring to is 

O. A. Whitesel. He is an inspecto r who was working for 

us in the Sarasota office and has since retired. 

I'm not sure just from a point of trying to help 

them out and determining what was going on, he was 

lending a hand as far as running the survey crew they 

had put together. By no means was that intended to 

be -- a question was asked i f  this was a formal survey 

being done between the join t -- between the two. 

I would say not really. 

CATHERINE WILKINSON & ASSOCIATES (904) 224-0127 
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MR. DERR: Technically I would agree with you, 

but in fact, it probably was. Officially you can't do 

that and I understand that. 

MR. DOUGHERTY: There was a di fference of 

15 

opinion, and in trying to fig ure out where the 

difference occurred, we took part in that. If you want 

to call that an early partnering effort, I'm sure 

that's what it was. My people were not convinced the 

conclu sions were correct so we did what we did. 

MR. BARTLETT: May I say something, Mr. Chairman. 

In the interest of continuing the job, that was -- if 

what you say is true, if what both of you say is true, 

it was a cooperative effort and it worked fine 

throughout the left roadway, which was done six months 

earlier, and it worked fine until we got to this one 

station. 

I know of no survey other than the survey 

performed by Yoder and O. A. or previous on the left 

side of the roadway -- this was a divided job, we did 

two sides of the roadway. The survey was done by DOT 

forces on the left roadway and some of our people. 

On the right roadway, which is the roadway in 

question, I know of no other survey attempt by anyone 

other than these notes that we took with the OOT in 

cooperation. 
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MR. ROEBUCK: Could there be an error in maybe 

they were trying to transfer that left roadway survey 

to the right? 

MR. BARTLETT: We believe it's an error in the 

instruments. It could be a ben chma r k error. 

MR. DERR: This com ment here from the DOT in the 

rebuttal about the types of rods that are authorized 

makes me suspicious. Direct elevating on grade, that 

will not be used --

16 

MR. DOUGHERTY: The problem the Depa rtment has 

with the direct reading rod, the linker rod it's 

generically called, is that it is a di rect reading rod. 

It can't be adjusted and it can slide and slip, instead 

of reading correct elevations you'r e actual ly off. 

You cannot determine by going back and try to 

reconstru ct from notes where you are off. That's why 

DOT goes through the process of doing the standard rod 

reading where you have to reduce it to field notes 

along with the instruments. 

MR. ROEBUCK: How do you answer Mr. Derr's 

question concerning the apparent lack of a survey on 

this critical area by the DOT afte r the one that you 

join tly did? 

MR. DAVISON: As far as -- O. A. might have been 

helping them out with the survey, but as fa r as our 
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original final cross sections, they we re taken b y  DOT 

personnel using our equipment. That's what is in these 

original final cross sections. 

CHAIRMAN COWGER: Let me ask a quest ion, if we 

could. The dispute lies between station 112 and 134 

plus or minus on the right-hand side only? 

MR. BARTLETT: Correct. 

CHAIRMAN COWGER: And I picked 112 because of 

this part of your exhibit. I know it doesn't start 

quite that early, but I just want to say that it's the 

right roadway s omewhere wi thin those limits. 

Now 

MR. BARTLETT: It's 114 to 134. 

CHAIRMAN COWGER: All right, ll4, ye s, that looks 

better. Looking at Exhibit 2 whic h is about 20 or so 

pages, maybe it's a little more than that, we run into 

a sheet that looks like one of the sheets that the 

contractor submitted from the DOT's notes that's 

entitled muc k excavation, right centerline of survey . 

Could we get everybody to that point just a 

minute? It's in those survey notes. 

MR. DERR: DOT's exhibit? 

CHAIRMAN COWGER: Right. That's Exhibit 2. The 

page I'm looking for in the upper r i ght-hand corner has 

got the identification of the crew and the date, 
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4-13-89, I believe that is . Is everybody there? 

MR. DERR: NO. 

CHAIRMAN COWGER: Ma rshall, you have one of 

these? 

18 

MR. DOUGHERTY: I'm try ing to find out which book 

it's in. 

inch. 

CH AIRMAN COWGER: Bac k about three-eighths of an 

MR. BARTLETT: Does it have a station on it? 

MR. MOREFIELD: I think it's in the second one. 

CHAIRMAN COWGER: It's in book number two. In 

the upper right-hand corner there is a crew identified 

and the date 4-13-89 appea rs. 

MR. DOUGHERTY: Page one on book two. Go to page 

one. 

MR. DERR: Okay. 

CHAIRMAN COWGER: All I want to get us to the 

point that these are the survey notes that are in 

question b y  the contractor. 

MR. DOUGHERTY: Yes, sir. 

CHAIRMAN COWGER: Because they correspond with 

the ones that are on this single page and it starts at 

l14, the same place these notes essen tially start. 

I notice that the notes are da ted 4-13-89, and as 

I thumb on back through, clear to the end of the right 
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roadway survey, which I can't read the numbers, but 

I think it must be up there around 134 somewhere, I see 

no more identification of a crew or a date. I guess we 

are to assume that that ten pages or so of notes were 

all taken by the same crew on 4-13-89. Does that seem 

to make sense? 

MR. BARTLETT: You mean they were taking those 

notes that day? 

CHAIRMAN COWGER: That's what the notes indicate. 

All I'm saying is that's what these notes ind icate is 

that 

MR. BARTLETT: On the work from-

CHAIRMAN COWGER: Be tween 113+90 and whatever 

that station is I can't read on the last page. 

MR. BARTLETT: The work from station 128 on out 

was done after we came bac k to work in June. 

CHAIRMAN COWGER: Again, what I'm saying is 

merely that these notes indicate that all these cross 

sections were taken on 4-13-89. 

MR. DERR: I don't think that's possible. 

MR. BARTLETT: The whole grade was never opened . 

MR. DERR: That's 2,000 feet, and 114 and 134 is 

2,000 feet. Never at any time did we have 2,000 feet 

of that road open just laying there for somebody to 

cross section. 
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CHAIRMAN COWGER: All I'm trying to do is get at 

the facts here. I'm glancing through and I'm merely 

asking the question. The notes are -- the copies 

20 

aren't real, real clear. There could be something else 

that indicates some other dates that the survey was 

done, but I don't see anything here. 

Apparently the left roadway then was done at an 

entirely different period of time because I notice the 

next page we're down into September. But that's 

apparently logical. Okay. 

MR. BARTLETT: We built the left roadway fi r st. 

MR. DERR: That would have been about six months 

prior to that. 

MR. DOUGHERTY: Mr . Chairman, looking at these 

notes, and I've got my copy, it looks like they ran 

from about 114 to 134. That is 2,000 feet. Checking 

with the project engineer, there was neve r 2,000 fee t 

of that open at any time. The 4-13 date may have been 

the fi rst date they were out there to work, and then 

subsequent days were added to this same portion of the 

book . 

MR. DERR: We would never have 2 , 000 feet of road 

open. 

CHAIRMAN COWGER: Where are the original notes? 

Are they back in the estimates off ice? 
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MR. DOUGHERTY: I believe they are. They might 

still  be in my office. These notes were just copied 

not long ago. 

CHAIRMAN COWGER: That was my question. 

Let me ask you another question if I could. In 

the contractor's exhibit is this little profile plot, 

I would call it, that's plotted at 28 feet right of the 

centerline. It compares the DOT's elevations from 

their notes to the Fred Derr and Company notes. 

It appears like the substantial differences in 

elevations at the bottom of the muck begin really at 

station 129. Because prior to that station, at least 

at 28 feet right, we're only talking about a tenth or 

two difference. Then at station 130 it dives off into 

a foot and a half , about a foot and a half difference, 

all the way through. Do we agree to that? 

MR. DERR: That's what the notes indicate, both 

our notes and these (indicating). It's interesting, up 

at the top , station 129+50 in the DOT notebook, there 

is a number that says negative 1.57. Isn't it strange 

that's just about the difference. 

Gene? 

MR. ROEBUCK: Just about it. Do you see that, 

CHAIRMAN COWGER: I can't. 

MR. DERR: Right here, station 129+50, minus 
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I don't know wha t that mean, but there it is in the 

notes. 

CHAIRMAN COWGER: Let's go off the record for a 

moment. 

(Di scussion off the record) 

22 

CHAIRMAN COWGER: Let's go back on the record and 

let Mr. Dougherty make his statement. 

MR. DOUGHERTY: Utilizing the fi eld books that we 

presented a copy of on page -- in field book two where 

we were talking about running, temporary benchmark 22 

was run the last sections from approximately station 

129+50 ahead to the end. I think that was one of the 

points maybe in question was maybe that's where the 

error occurred. 

The interesting thing to me is yes, we're off 

about a foot and a half and we run consistent with 

Mr. Derr 1 s computation, yet that last turn was used to 

set the last elevation point. Yet we're only a tenth 

of a foot off from their survey at that last survey 

point. 

If we were off -- if it were our survey 

instruments that we re off or height of instrument we re 

in error, we would have retained that foot and a half 

even at the last closing point and been a foot and a 

half high. We are not. That to me strengthens our 
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indication that maybe ther e was an error made on their 

part . 

MR. MOREFIELD: But theirs closes, t oo, so why 

wouldn't that same logic go for their survey? 

MR. DOUGHERTY: Because they di dn't say it. 

MR. MOREFIELD: Point noted. 

MR. DOUGHERTY: Again, using the direct reading 

rod, it's kind of hard to  determine where an error 

could hav e been made. That's the reason we go through 

the survey computations we go through. 

MR. BARTLETT: May I ask why we  were using a 

direct reading rod? 

MR. DOUGHERTY: May I answer? I don't know. 

MR. BARTLETT: I don't believe we were using a 

fiberglass multi-secti on rod. 

MR. DOUGHERTY: our information was it was a 

linker. 

MR. BARTLETT: I don't know. That's why I was 

asking. I never asked what kind of rod they used. At 

those elevations, it would be almost impossible to use 

a linker becau s e he was at least 14 feet above the 

bottom of the muck. The linker rod is usually only 

about eight or nine feet. 

MR. DOUGHERTY: I don't know. 

MR. BARTLETT: Good point. I don't know either. 
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MR. DERR: Isn't it also true that we kept a 

daily tally sheet on the truck yardage, and didn't our 

truck yar dage convert into cross sections and come out 

pretty close? 

MR . BARTLETT: Pretty close to what we expected. 

MR. DERR: That's standard operating proced ure 

for our foremen. They ke ep da ily load counts. That's 

a matter of p olicy with our company . 

MR. BARTLETT: Conv ersion is the weak play , two 

or three points could make the difference here. 

24 

CHAIRMAN COWGER: Let me ask you another question 

about these notes. we we re talking a minute ago about 

the dates they were take n and how much open excavation 

was there at any one point in time. 

It's pretty obv iou s from looking at these notes 

that they begin at 113+9 0. And the next turn that we 

see in the little notes -- I'1l take back what I was 

going to say. I thought there was a 

MR. DERR: The only turn I see is 119+25. 

CHAIRMAN COWGER: I suppose that conceivably 

could constitute the beginning of a new day's work or 

the ending of a day's work. 

MR. DOUGHERTY: If you look through, just trying 

to veri fy his point, if you look through the notes, it 

appears they did 400 or 500 downs every time they made 
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a turn . That  was pr obably a day ' s  e nd wo rk . 

MR . BARTL ETT : Do you r ecal l how much i t  was ,  

about  1 0 0  fee t  a day? I t  t ook u s  f i ve days t o  f in i sh 

that las t  5 00 feet  when we went ba c k  to  wo rk?  Does 

that  sound r i gh t ,  a bout  10 0 feet a day?  

MR . DAVI SON : I don ' t r ecal l that .  

MR .  BARTLETT : I t ' s  been  a wh ile .  

CHAIRMAN COWGER :  I ' ve asked al l the que s ti ons  

I can th ink of to ask a bout  th e note s .  The iss ue just  

comes down t o  th ere ' s  a contentio n  by the  cont ract or 

tha t the DOT ' s  note s , f i eld notes  be tween sta t ion l l 4  

and 1 3 4 , a nd in  pa r ticul a r  be tween  1 29 and 1 34 a r e  in  

e r r o r .  I sn ' t  tha t the bas ic dispute?  

MR . DOUGHERTY : Ye s ,  s i r .  

MR. DERR : Yes ,  si r .  

MR . BARTLETT :  I th ink i t em 6 of our letter  

cove rs  pre t ty mu ch wha t  yo u just  sa id , the notes  wh ich  

we hav e ,  I j u s t  don ' t  agr ee with  tho se st atio n s .  

MR . DERR : And my recol lect i o n  from be ing on the  

j ob out  the r e ,  it  does n ' t f i t  e ithe r .  Tha t  s t rata  and 

muck kept ge t ting de epe r toward s  the end , and th at ' s  

wha t ou r  notes  show .  Except for  tha t l it tl e  bl ip , 

your s k i nd of show ed at 2 .  Th e r e ' s that space be tween  

the  pr of i le s .  

2 5  

MR . BARTLETT : We me ntioned h e r e  we dev el oped th e 
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adj oi ning prope r ty .  I t  was t rue the r e .  We h ave ­

that was f ive ye ars  pr ev iou s  pe r haps  o r  six years  

pr ev ious to  tha t .  I speak of ad j oi ning prope r ty ,  

I me an r ight  al ong the r ight-of-way , wi th in 2 0  feet  of 

th is . 

MR . DERR :  An ind us t r i al pa rk . 

2 6  

MR .  BARTLETT : I t  was con s isten t the r e .  I was o n  

t h a t  j ob th e r e  mys el f .  I t  cons i s t entl y  go t de epe r the  

f ur th e r  you  went  e as t  un t il about  s ta t ion 1 3 4  whe r e  it  

r an ou t .  Th e r e  was an act ual wa t e rshed o r  low poi n t  

the r e .  

Some other  th ings that  added  to the conf u sion ,  of 

cour se , we had ou r  not e s  and we h ave a d ig it i ze r  in  the 

of f ice and set  of  pl ans ,  t h en s ix  months later  o r  th r e e  

months late r  o r  wha t eve r the time l apse  is we ge t the 

DOT ' s notes . 

One of th e th ings we immedi atel y  did was pl ot the  

OOT ' s  not e s .  We  pr oved tho se notes  we re  cor r ect  a t  

l eas t as  fa r as our digi t iz e r  was conce rned , t he DOT 

made a cor r ec t  ass umpt ion i n  the i r  quan t i ty becau se  ou r  

d i gi t iz e r  sa id so .  We didn ' t di s pr ove  the  DOT i n  that  

r espect . 

We t r ied to f ind any numbe r of ways to  see  why 

o u r  -- eve ryth ing we had , ou r  t ruc k count s ,  notes f r om 

the f iel d ,  eve ry th ing that the  company had sa id we had 
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X ya rds  and the DOT was l owe r .  The time fr ame pl ayed a 

big  pa r t  in  i t ,  of cour s e .  

CHA I RMAN COWGE R :  Ju s t  s o  I can unde rstand f o r  

s ur e  now , the  muck  excava tion that  was done on the  left  

s ide of  the  pr oj ect , the oppo s it e  s i de f r om wha t  we ' r e 

tal k i ng about ,  was done at a compl etely  di f fe r ent t i me 

f r ame , i t  was done on  the oppo site s ide of the e x is t ing 

road . So th e r e ' s  r eal l y  no co nnect ion  be tween  the  l ef t  

and the r i ght  s ide? 

MR . BARTL ETT : I t ' s  a d iv ided roadway and we had 

to  b uild  i t  that way .  These two m ay h ave me t in  the 

middl e somewhere  as we bui l t  the  road .  

CHA IRMAN COWGER : Th is  sheet  in  the Fred  De r r  

Company exh ibi t ,  o r  Exh ibit  No . 1 ,  wh ere  we - - I ca n ' t  

see a t i tle on i t ,  but  it l is t s  sta t ion n umbe r s ,  shows 

DOT vol ume , W. K .  Company vol ume , ove r ,  pa renth eses ,  

unde r ,  and then th e dif fe r ence be twee n  W. K .  and DOT 

volumes . 

Th is  I assume i s  f rom the  r ight side . I t  was 

done on the di g i t i ze r ,  the v ol umes we re don e  on you r  

d i g i t i z e r ?  

MR. BARTLETT : Cor r ec t .  

CH A IRMAN COWGE R :  And wh at you  d id  was you  took 

DOT ' s  not e s ,  ran th em th rough yo ur d i g i t i ze r  for  the s e  

l imit s ,  and then you took the  F r ed De r r  notes and did  
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the same th ing . 

And the second , t h i rd col umns r epr esent th e 

v ol ume s f r om the pr ev iou s sta t ion . 

MR . BARTLETT : These a r e  vol umes ov e r al l .  

MR.  DOUGHERTY : E xcuse  me , i s  i t  that  sheet  

( indi ca t ing ) ?  

CH AIRMAN COWGER :  Y e s ,  that ' s i t .  Vol umes  

ove r al l ,  I don ' t  unde rstand . 

MR . BARTLETT : T h i s  i s  a pl o t  - - al l the  DOT 

notes  on the left  and r i ght  roadway be cau se i t ' s  a 

g r and total , 46 , 7 7 5 ,  and the  DOT, we ' r e w ithin -- th e 

DOT ' s  n umbe r s ,  3 8 , 6 1 6 . Cor r ect? Tha t ' s  the t o t al 

amount that the  DOT sa id they ' re go ing to  pay us  fo r  

su bsoil  excava t ion on  the comple te  j ob .  

2 8  

MR . DERR : We pl otted 39 , 6 4 9  and used the i r  notes 

and th ey actual ly e nded up with a plot of 3 8 , 61 6 ,  wh ich  

i s  about a thou sand ya rd s  di ffe r ence . 

MR. BARTLETT : Tha t ' s the DOT ' s  notes plotted on 

a se t of pl an s ,  the t otal roadway . We had pl ot ted the 

or i g in al i nforma t ion we had r eceived on  the l eft 

roadw ay ea rl i e r ,  and we ag r eed .  

Then we r eceived th e r es t  of the i nforma t ion a t  

s i x  o r  sev en months late r  a f t e r  we compl eted the  r ig h t  

roadway . We completed the plot  acros s  the e n ti r e  

roadway on the  se t of pl an s and then r edid i t .  We had 
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th is  an swe r con s ide rably be for e we go t th e i nforma t ion 

ba ck  f r om the  DOT be cause it came up for  cal c ul a t ions .  

We we r e  hold ing -- we though t we would be 

s omewhere  a r ound 46 , 0 0 0  ya rds , the n the f inal es timate  

came in and it  was 3 8 , 0 00 .  

MR. DERR :  3 8 , 6 1 6 . 

CHAIRMAN COWGER :  That 3 8 , 6 16 i s  the f inal pay 

q uan t ity on the j ob ,  l ef t  a nd r i gh t .  

MR . DERR : That ' s  r igh t .  

CHA IRMAN COWGE R :  Th e DOT does n ' t have any body 

he re  that was pr esent  wh en these notes we r e  tak e n ,  d o  

they?  

MR . DOUGHERTY : No , si r .  

CHA I RMAN COWGER : Neith e r  doe s  th e con t r actor , 

when  your  notes were  take n? 

MR . BARTLETT :  No , si r .  

MR . ROEBUCK : Woul dn ' t  it have t o  be customary 

2 9  

for the DOT,  for thei r f inal es tima te s ,  the s u rvey work 

woul d have to  be done when you we r e  ex cavat ing that  

muck ?  

MR . DERR : That ' s  th e onl y  way you can do it . 

The standa rd ope ra t ing proced ure i s  we don ' t  bac kf il l  

unti l they tak e a sect i o n .  Th e way they chose to  do i t  

was have O .  A .  work w ith ou r  guy to  exped ite th ings . 

That ' s  wh ere  the inf ormation  came f rom .  
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MR . ROEBUCK : Your da ily l ogs or  a nyth ing d id n ' t  

i ndica t e the r e  was an other  DOT s urvey cr ew there  doing 

work simult ane ou sly?  

MR . DERR: No . And we don ' t know how they 

could have come bac k late r to  do it  becau se it was 

ba c k f il led .  

3 0  

MR . ROEBUCK : You we r e  onl y there  two day s .  I t ' s  

a mys te ry . 

MR . DAVISON : To answe r your ques tion ,  o ur notes  

show the re  we r e  two DOT pe rsonnel taking the cr os s 

sect ions as they we r e  do ing i t  pe r day , bo th the  pe opl e  

in  the cr oss  sect ion bo ok a r e  DOT pe rsonn el w ith o u r  

own eq uipment . 

MR . ROEBUCK : So they had to  be t h e r e  a t  the same 

time you we r e  ge t t ing  your informa t ion .  

MR . DERR: Ye s .  Sur e coul dn ' t  do it  af t er the 

f act .  

CHAIRMAN COWGE R :  Wh at  did you say O .  A . ' s  las t 

name was ? 

MR . DOUGHERTY : Wh it sel , W-h- i- t-s-e-l .  

CHA IRMAN COWGER :  Looks l i ke o n  4-1 3 -8 9  whe r e  

they l i s t  the c r ew ,  l ooks l i k e  he was a membe r of that 

cr ew .  But th ese  not e s  we r e  taken  a t  a di f fe rent time 

than the ones th e cont ract or  has r epr esented .  

MR. ROEB UCK : Th ey couldn ' t  be . To ge t the 
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i nf orma t io n ,  i t  had to be with in a day or two of the 

same t ime .  

MR . DOUGHERTY : T i me i s  r el at i ve .  In  oth er  

word s ,  w i th in the same -- th ey co uld h ave been t a ke n  

w ithin th e same day j u st the  be ginni ng of the day 

ve rsus  th e e nd of the day .  But with in  the same 

r el at ive t i me ,  yes . Wit h in th e ye a r ,  yes .  Both tak e n  

at  the same time . 

3 1  

CHAIRMAN COWGER :  Even  though they wer e  onl y a 

couple  of hou r s  apa r t ,  for ins tance , the notes tha t  the 

c on t r actor  has subm itted we r e  take n at one poi nt  in  

time and th ese  notes tha t OOT has in  thei r r ecords  we r e  

taken  a t  a d i f fe r ent poi n t  in t ime ,  ev en though th e r e  

may h ave be en only a sepa r a t ion of two or three  ho urs  

or it  coul d have be en a day or  two .  

MR.  DOUGHERTY : Cor r e c t .  

CHAIRMAN COWGER:  What was t h e  purpose o f  this  

j oin t s urvey? 

MR . MOREF I ELD : I though t I u nde rs t ood h im t o  say 

j u s t  to expedite  it . 

CHAIRMAN COWGE R :  The co ntractor  though t it was 

the f inal s u rv ey?  

MR . BARTLETT : We needed to ge t an eight-foot 

hol e bac kf il led i n  the m id dle of a ve ry bu sy roadway . 

MR . DOUGHERTY : I woul d l ike to  of fe r an opi nion  
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on th is becau se I wo r ked with  Fr ed on th i s .  D ur ing 

th is t ime we we r e  ve ry ,  v e ry ,  and I say we , h e  mor e  

than u s ,  we re  ve ry conce rn ed tha t th ey d idn ' t  do mor e 

work than they had fund s  aut hor iz ed to do becau se they 

we r e  u nder the ass umpt ion tha t h ad th ey ,  th ey wo uldn ' t  

ge t pa id fo r  th at ext r a  wo rk . 

They we re  running sec t ions f r eq uen tly ,  more s o  

pr obably than w e  woul d normal ly  do on a j ob j u st  to  

make  s ur e  t h ey we r e  st ay ing with i n  the bou nd s of th ei r 

enc umbe r ed suppl eme ntal ag r eeme nt fund ing .  

3 2  

MR.  DERR : At one p oint we d id ge t a supplement al  

to cove r  some of  th e subs oi l , but it  didn ' t  cove r al l 

of i t .  

MR . DOUGHERTY : And I r emembe r you w e r e  ve ry , 

ve ry con ce rned tha t you d id not  ove r sh ad ow tha t .  Tha t 

pr obably is  one r eas on t h e r e  w e r e  tw o survey s  done out 

the r e  d ur i ng that  time .  Jan McDonald , tha t ' s  the 

attorney ' s  name . 

MR . DERR : Is  she s t i l l  the r e ?  

MR . DOUGHERTY : Fo r  the r ecord , that ' s th e 

a t t o rney ' s name tha t Fred  could n o t  r emembe r  ea rl i e r .  

Sh e ' s  no longe r th e r e. 

CHA IRMAN COWGE R :  Wha t  i t  c omes d own t o ,  though ,  

i s  dur ing that pe r iod of t i me not onl y c oul d the  

cont r actor  not  begin  wo rk  on a supplement al a gr e emen t ,  
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h e  could n ' t ove r run a q uan t i ty w it hout p ut t ing h ims el f  

i n  jeopa rdy ? That ' s  real ly  wh at we ' r e t al k ing about 

he r e .  

MR . DOUGHERTY : At that pa r tic ul a r  t ime with  

the lega l input and the l ega l opinions  we h ad in  ou r 

dist r ic t ,  you could not  ove r run a quan ti ty without a n  

execut ed suppl eme ntal -- wit hout an enc umbe r ed fundi ng 

associated with  an impending sup plement al a gre emen t .  

MR . DERR :  Th e sc ut tl ebut t in  the f ield at  that  

time was the compt r ol le r  and the a t t orneys  a re run ning 

the  f iel d .  

MR . DOUGHE RTY : I t  was a ve ry ha r r ied time .  

MR . RO EBUCK : I don ' t th ink you we re  the o nly  

33  

con t r act ors  a t  that  t i me sh ut ting down  work dur ing that  

confu s ion . 

MR . DOUGHERTY : He  was the  onl y  cont r actor  i n  

D i s t r i c t  4 t o  shut d own becau se of that  co nfu sion . 

MR . DERR :  I t h ink that  was pr obably th e maj o r  

pr oj ect  go ing on a t  tha t time in  the dis t r ict . I t  was 

my unde r s tandi ng they had s imil a r  pr obl ems in  other  

dis t r icts  th r oughout the  stat e .  

CHA IRMAN COWGE R :  DOT, why is i t  that these  c ross  

sect ion s on the muc k  a r e  t a ken  a t  2 5 -foot in te rvals?  

MR . DOUGHERTY : S i r ,  all  I can tel l you i s  to try 

to get an acc urate inte r pretat ion of whe r e  the muc k  
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l ine i s .  

CHAIRMAN COWGER :  My question was is  that in  some 

DOT r ul e ,  pr oced ur e ,  in te rnal  opera t ing pr oced ur e tha t 

muck c ross  sect i on s  wi l l  be take n a t  2 5-foot in terva l s  

be cau se n ormal ly you see cross  section s t a ken  a t  

1 0 0-foot  int ervals  on ev e ry t hing el s e .  

MR. DOUGHERTY : F r om my pe rsonal r ec ol le c t ion 

I cannot say that is  pr oced ur e .  That was probably j u s t  

be ing done in an ef fort  to  mor e f initely de termine  

q uanti t i e s .  

MR . MOREFI ELD : That woul d be seen as  be ing mor e 

acc urate  as  oppos ed to less  acc ura t e  i f  you wen t  

h igh er?  

MR . DOUGHERTY : Th at i s  cor r ect , s i r .  

CHA IRMAN COWGER : I ' m out of que s t ion s .  Has 

any body go t any other testimony ?  Any of th e Board 

membe rs have a ny q ues t ion s?  

MR . MOREFI ELD : I was j u st  look i ng ,  and aga in 

I don ' t  kn ow ,  may be Ma r sh al l  doe s ,  but  a r e  the r e  a ny 

spec i f ica tions  that  gov e rn when there ' s  a di sput ed -­

the r e ' s  go t to  be s ome in  the r e  tha t I ' m fam i liar  w it h .  

Th e c ross  sect i ons that  you take we r e  fo r  

ve r i f i ca t ion of pay . I wo uld ass ume tha t tho se a r e ,  

the maj o r ity of the t ime ,  fa i rly c l o se to  th e 

cont r actor , except i n  th i s  case whe r e  you h ave bo th  of 

CATHERINE WILK IN SON & ASSOC I ATES ( 9 0 4) 2 2 4-0 1 27 



1 

2 

3 

4 

5 

6 

7 

8 

9 

1 0  

1 1  

1 2  

1 3  

14  

1 5  

1 6  

1 7  

1 8  

1 9  

2 0  

2 1  

2 2  

2 3  

2 4  

2 5  

them clos ing bac k on the same poin t .  Obv iou sly one 

survey is  r igh t ,  one is wrong .  

MR . DERR : I don ' t th ink th i s  h as eve r h appened . 

We ' ve al way s worked so cl osel y with  th e DOT,  we have 

been r i ght on th e q uan t i t ie s .  Th is  i s  a re al 

abe r ation . I c oul dn ' t  bel i eve it  wh en i t  show ed up.  

3 5  

MR. MOREFI ELD : U nless l i ke  you sa id the tim ing 

of the survey ,  s ome th ing happened in that hol e be tween 

the t ime the f i rs t  s u rv ey was done and the second one 

was done ,  wh ich woul d ca u se you to  s t i ll  cl ose on  the 

same point but whe r e  you took tha t -- whe r e  you put 

that pol e down,  the di r t  ch anged th e el eva t io n  be tw ee n  

the time of the f i rst s urvey and the second one .  

MR . DOUGHERTY : F r om my standpoi nt I know why I ' m 

he r e .  I ' m he re  be cau se we have got off i ci al r ecord s  

taken  by the Depa r tment th at ind i ca te a f ini t e  or  

calc ul able  quan t i ty tha t is  r epresent ed by wha t eve r 

that final numbe r was , and we have s ome cont ract o r  

r ecord s tha t ind icate  the di f fe rence . 

I cannot,  you kn w -- I can not say wh e r e, who , 

wha t ,  when ,  wha t eve r i s  wrong or wha t eve r .  I ' m n o t ­

I can ' t go into  a settl eme nt with  this cl a im, i f  you 

wan t to go tha t rout e ,  a nd be able  t o  ju s ti fy th i s 

thing to anybody that woul d come through . That ' s  

pr obably one reason why we ' r e he r e  i n  f ront  of th i s  
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Boa rd .  

MR . MOREFI ELD : Did  I h ear  or  did I n ot hear ,  did  

we eve r de c ide i f  we could de te rm ine wh i ch s u rv ey was 

done f i rst?  

MR . BARTLETT : Th e Yode r survey woul d have  be en 

done immedi ately afte r the hole was opened up .  Tha t ' s 

the foreman on th e j ob .  

MR . RO EBUCK : Tha t ' s yo urs . 

MR . BARTLETT : Now wh en the  DOT did  t h ei rs , we  

don ' t  kn ow .  

MR . MOREFI ELD : Coul d have be en  do ne at t he  same 

time , before  or  afte r i s  what  yo u ' r e saying . 

MR . DOUGHERTY : Th e r e  a r e  a lot  of va r i abl e s  h e r e  

tha t a r e  a puz z lemen t  t o  me . Without my in s pector  

he r e  - - you  know , O.  A .  obv iou sl y  ran the  rod when  he  

was doing thei r s urvey .  D id h e  run  the r od when do ing 

our survey , and did he  st ick  th e rod in  the  same spot 

each time? Tha t  I don ' t  kn ow .  No one knows . 

MR . MOREF I ELD : That ' s  why I ' m  say ing the onl y  

w ay you could have two acc urate  s urveys that  tie  bac k 

in  i s  at  station  1 3 0 ,  wh e r eve r they put that rod down ,  

the di r t ,  it  was di f fe ren t ,  or  he set it down in a 

di f fe rent pl ace , o r  he  though t he  had i t  in the  same 

place or wha teve r .  

That ' s al l I can  -- it  coul d be an ac cur ate 
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read ing f r om whe r e  he put the r od d own . Tha t ' s h ow  you 

would  expl a in bo th of them ty ing ba c k  a t  the same poi n t  

o r  the di r t  was mov ed . 

MR . ROEBUCK : O r  the embankment wash ed in . You 

sa id you saw clouds . 

CHA IRMAN COWGER :  Let  me go ba c k  to  this pr int out 

h e r e  whe re  we ' r e compa r ing DOT v ol ume s to  cont r act or  

vol umes . I s  eve ry body wi th  me? Th er e a r e  sev e r al of 

th em ,  but i t ' s  the  one a t  the  r i gh t-hand s ide of the  

page . 

MR . BARTL ETT : Ti tl ed S-T-A S-T-A, s ta tion  to  

s tat ion , top l eft?  

CHAIRMAN COWGE R :  R igh t .  The nex t to  the  las t 

c ol umn i s  ent i tled ove r ,  unde r .  I ju st wan t to  make a 

point that the  ove r or unde r o r  the di f fe r ence j umps 

signi f i can tly at stat ion 1 2 9 . Pr ior t o  tha t time it 

had j umped  around some , but  there  i t  go es f rom 5 5  t o  

2 5 1 , 5 57 , then la r ge r  n umbe rs ye t .  

So i t  seems l ike  th e bigge s t  pa r t  of the  

dis cr epancy i s  in  tha t a re a .  I f  you lo ok ove r a t  the  

r ight-hand s ide , whoev e r  did  th is th ing also pi c ked  up 

the fact that the r e  i s  a substan ti al dif fe rence becau se 

they say th rough station  1 28 e r ro r  in pe rce ntage  8 . 5 3 ,  

and then drop down and you see s tation 1 2 9  t o  1 3 4 ,  

e r r o r  i n  pe rcent , 2 3 . 8 2 .  
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I j u s t  th ink i t ' s  signif ican t tha t we ' r e ze r oing 

i n  on that one a r ea.  Tha t ' s th e a r ea th at th e 

con t r acto r  has ba si cal l y  t al ked about . Tha t ' s  not wha t 

h i s  cl a im i s  ba sed on . H is  cl a i m  is  ba sed on a l i t tl e  

la r ge r  a re a  than tha t .  That  also i s  w ith in  the 

f r amework  of  one set  of  level notes and th e DOT ' s 

notes , be twe en two t urns in  the OOT ' s  note s ,  in  tha t 

same ge ne ral ar ea.  

MR . DERR : B asi cal ly  you ' r e  r igh t .  We ' r e al most  

in  agre ement  up t o  1 2 9 .  I t ' s  w ith in the ma rgin of 

e r ror  that tw o survey c r ew s  wil l make . From 1 2 9 on i t  

j u st goes  apa r t .  

CH AIRMAN COWGER:  You  have to r emembe r you ' re 

cross sect ioning muc k .  Yo u ' r e not  sit ting on a piece 

of concr ete .  You ' r e pr obabl y  not s ur e  exactl y  how fa r 

you a r e  out  f r om the cente r l in e .  

Okay . Does anybody el se  have any th ing th ey want 

to tes ti fy to?  

MR . MOREFI ELD : I don ' t have any t h ing . 

CHA IRMAN COWGER :  Mr . Mor ef i eld , a ny q ue s t ion s? 

MR . MOREFI ELD : NO . 

CHA IRMAN COWGE R :  Mr . Roebuc k ?  

MR . ROEBUCK :  NO .  K ind of a mys t e ry . 

CHAIRMAN COWGE R :  Th i s  hea r ing wil l be c lo sed . 

Th e Boa rd w i l l  meet  on J ul y  1 4  t o  del ibe r ate  on th is 
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cla i m .  You wil l have our  f inal o rde r shor tly 

thereaf t er . 

( Whereupon ,  t he  hear ing was co ncl uded at  2 : 4 0 p . m . ) 
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