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A warranty promises indemnity against defects in 

an article sold. It is distinguishable from insurance 

in that insurance promises indemnity from outside 

perils, unrelated to defects in the article sold.



Warranties may be express or implied. They may 

be written or oral. It has been held that privity is 

required in order to maintain an action for breach 

of express or implied warranty.



No particular wording need be used to create a 

warranty, that is, one need not use the words 

warranty or guaranty.



Where an express warranty covers more than 

just performing the work in accordance with 

plans and specifications without defects, but 

goes on to warrant the efficiency or operation 

of the completed product, then failure of the 

product to perform as warranted will result in a 

breach of the warranty.



An express warranty is contractual in nature. 

Recovery for a breach of express warranty is 

limited to persons who are in privity of contract or 

are third party beneficiaries.



Recovery under an express warranty is limited to 

the categories of damage specified in the express 

warranty. Where an express warranty provides for 

repair or replacement, the warrantor may choose 

which remedy will be furnished. Either may be used 

which is reasonable. However, where the repair will 

not suffice to solve the problem, then repair may 

not be used.



The elements of a cause of action for a breach of warranty with

respect to sale of goods under Florida law are:

1. Facts in respect to the sale of the goods;

2. Identification of the type of warranty created;

3. Facts in respect to the creation of the particular warranty;

4. Facts in respect to the breach of the warranty;

5. Notice to seller of breach;

6. The injuries sustained by the buyer as a result of the breach of

warranty.



In order to recover damages against the seller of an item 

for breach of warranty, there must be notice of the breach 

to give the warrantor an opportunity to remedy the 

breach and mitigate any damages. When the purchaser 

continues to use the product after knowing of the defect, 

and without giving notice to the seller, the purchaser is 

barred from any warranty claim. Where the warrantor has 

actual knowledge of the defect, notice is superfluous.



Misuse of the warranted product is a defense to 

recovery for breach of warranty.

A corollary of misuse is the rule that the consumer, 

user, or bystander, in relation to the claimed 

defective product, must exercise ordinary due 

care.



If the cause of the defect is an independent 

intervening source involving the product that was 

not reasonably foreseeable, then there will be no 

liability for breach of warranty.



Warranties, even implied warranties, can be avoided by a 

disclaimer in the documents of the sale transaction.  In 

the sale of goods, any exclusion of the implied warranties 

of merchantability and fitness must be conspicuous.  

Where there has been no prior examination of the goods, 

to exclude the warranty of merchantability the word 

merchantability must be used in the disclaimer.  A 

disclaimer of the warranty of fitness must be in writing.
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LATENT DEFECTS



A “latent defect” has been described as being hidden or 

concealed defects which are not discoverable by 

reasonable and customary inspection, and of which the 

claimant has no knowledge.



A statute of repose is tolled for any period during which a 
manufacturer, through its officers, directors, partners, or 
managing agents had actual knowledge that the product 
was defective in the manner alleged by the claimant and 
took affirmative steps to conceal the defect.

The absolute limit will be tolled
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When the action involves a latent defect, the time runs 

from when the defect is discovered or should have been 

discovered with the exercise of due diligence. Where 

there is an obvious manifestation of a defect, notice will 

be inferred at the time of manifestation regardless of 

whether the plaintiff has knowledge of the exact nature 

of the defect.



In a case for negligent design and construction of a roof, that 
the statute of limitations begins to run when a defect has 
been discovered, even though the specific cause or nature of 
the defect was not known at the time.  Once a defect is 
discovered, there is a duty to use due diligence to investigate.



The knowledge of one leak was insufficient to start the 
running of the statute of limitations.  However, the 
knowledge of the leak then placed a duty of due diligence on 
the owner to investigate the problem.

Likewise, it has been determined that where the 
manifestation of the defect is not obvious but could be due 
to causes other than an actionable defect, notice of 
a defect as a matter of law may not be inferred.



If an agreement adopts the law of another jurisdiction, 
Florida recognizes and will enforce a shortened statute of 
limitations period if such a period is enforceable under the 
state law applicable to the dispute.



Courts have recognized a benefit to a standstill agreement.
Such an agreement, by its terms, suspends the running of the statute 
of limitations to allow parties to investigate and negotiate claims.  A 
typical agreement would provide that the statute of limitations would 
be tolled for either a specified or unspecified period of time and would 
waive the statute of limitations defense during the time of the 
standstill agreement.  If there is an unspecified time, the agreement 
may provide that the statute would recommence running after the 
giving of a specified period of notice.



“As to the Statute of Limitations for latent defects, we agree 
with the stipulation of the parties and with the district court 
that the applicable statute of limitations is the five-year 
period provided in Fla. Stat. § 95.11(2)(b), … We expressly 
hold that Fla. Stat. § 95.11(2)(b), as it applies to an action on 
a performance bond, accrues on the date of acceptance of 
the project as having been completed according to terms 
and conditions set out in the construction contract.”



END


