November 21, 2000

This Bulletin has Expired
CONSTRUCTION BULLETIN NO. 03-00

TO: DISTRICT CONSTRUCTION ENGINEERS
DISTRICT CPAM COORDINATORS

FROM: Greg Xanders, State Construction Engineer

COPIES Ken Morefidd, Freddie Smmons, Charles Goodman, Archie Montgomery
James . John, Ron Gressd, Task Team Members

SUBJECT: CPAM REVISIONSTO CHAPTER 41N RESPONSE TO OIG REPORT 04G-9005

A cross functiond task team was convened to resolve 9 issues raised by the Florida Department of
Trangportation’s Office of the Ingpector Genera (OIG) init’s June 2000 report on Construction Contract
Claim Settlements (Report 04G-9005). The team met 3 times, in Tallahassee, Sarting on August 2,

2000. On August 7, 2000 the Federal Highway Adminigtration (FHWA) stated the federal-aid funds
could not be used in paying the cogts of any more congtruction contract clams until theissuesraised in
the OIG' s report had been resolved and the FHWA had reviewed the results. At the conclusion of the
third meeting of the daims task team on August 30, 2000, eight of the nine issues were resolved by
consensus. On October 4, 2000 the find issue was resolved at a meeting with the Assstant Secretary,
the Department’ s Inspector General and severa task team members. On, October 27, 2000 the Secretary
confirmed his support for the task team’ s resolutions and the FHWA agreed that when the required
changes to the CPAM are implemented by this Congtruction Bulletin, claims prepared with the
documentation outlined in this bulletin will again be eigible for Federa Aid with one exception. The
exception isthe cogt paid to the Contractor in excess of the value of the work estimated by FDOT for the
sole purpose of avoiding the risk of failing to settle the claim, these costs will be defined as“dam
settlement costs’ and the FHWA has stated these costs will NOT be igible for federal aid. The FHWA
has dso ated that the federd ad digibility for clam costs would again be revoked if the changes
outlined in this condruction bulletin are not written into the CPAM within the 6 months for which this
bulletin is a vaid amendment to the Contract Project Administration Manud (CPAM). Findly, the
FHWA stated that claim settlement payments gpproved by the Department from August 7, 2000 to
November 21, 2000 will be federd ad indigible. The following required changes will be incorporated
into the CPAM (proceedure topic 700-000-000) within 90 working days (by March 26, 2001). Please
share a copy of this bulletin with your Resdent Engineers and implement these changes immediately.

Section 4.4.4

Déete definition of “Congruction Contract Clam (Claim)” and subgtitute the following:



A written demand submitted to the Department by the Contractor, in compliance with the Standard
Specifications, seeking additiona monetary compensation, time or other adjustments to the contract, the
entitlement or impact of which is digputed by the Departmen.

Section 4.4.5
Add the following sentence at the end of the first paragraph:

If the Contractor has failed to afford the engineer the opportunity to keep strict account of the actud
labor, materid, equipment and time used by failing to provide written notice of intent to file clams
before beginning the work on which the claim is based; then, the Contractor will be paid no more than
the engineer’ s most recent estimate multiplied by the percentage of entitlement from the most recent
“Entitlement Andys's’. See section 4.4.8 for adescription of an “Engineer’s Estimate” and an
“Entitlement Andyss’.

Section 4.4.7.2

Revisetitle of section 4.4.7.2 asfollows:
Change section number 4.4.7.2t04.4.7.2.1
Then add new section 4.4.7.2. Assistance

Add New Section 4.7.2.2 State General Counsd’s Office

For additiond assstance on difficult clams the Special Counsel for Congtruction Claims at the Office of
the Generd Counsdl may be contacted in accord with the didtrict’s policy on such contacts. The Didtrict
Construction Engineer will set the digtrict’ s policy on when such contacts are appropriate. The Specid
Counsd for Congruction Claims can be contacted as follows:

FDOT Office of the Generd Counsdl

Attn: Specid Counsd for Condruction Claims
605 Suwannee St. Mail Station 58
Tdlahassee, FL 32399-0458

Telephone Voice: (850) 414-5265 or SunCom 994-5265
Fax:  (850) 488-4412 or SunCom 278-4412

Add New Section 4.4.7.2.3 Office of the | nspector General

For additiona assstance on difficult clams the Congtruction Claims Audit Coordinator at the Office of
the Ingpector Genera may be contacted in accord with the digtrict’ s policy on such contacts. The Digtrict
Congtruction Engineer will set the district’s policy on when such contacts are appropriate. The
Congruction Claims Audit Coordinator can be contacted as follows:

FDOT Office of the Inspector Generd

Attn: Congruction Claims Audit Coordinator
605 Suwannee &. Mail Station 44
Tallahassee, FL 32399-0450

Telephone Voice (850) 488-2501 Ext. 129 or SunCom 278-2501 Ext. 129
Fax:  (850) 488-4417 or SunCom 278-4417



Section 4.4.8

Revisetitle of section asfollows:
4.4.8 Minimum Documentation by The Department’ s Congtruction Staff

Add following paragraphs at end of section 4.4.8

All contract cdlams need 3 pieces of written documentation. Thefirg isan “Entitlement Andys's’
dating the percentage entitlement up to 100%. The second isa cost and time analysis caled the
“Engineer’ s Edimate’ which will be stated in dollars for extrawork and contract days for delays. The
third isa“ Statement of Claim Settlement Cogt”, which are those costs the Department does not believe
it owes the Contractor but iswilling to pay to avoid the risks associated with not settling the clam. The
firgt 2 analyses may be amended until the end of negotiations.

For dl dams, the “Entitlement Andyss’ and the “Engineer’ s EStimate’ shdl be done before sarting
negotiations with the Contractor. It is advisable, but not mandatory, that the “ Entitlement Andlysis’ and
the “Engineer’ s Estimate’ be committed to writing before starting negotiations with the Contractor. Itis
mandatory that the “ Entitlement Andyss’, the “Engineer’ s Edimate’ and a“ Statement of Claim
Settlement Cogt” (if there are any) shdl be committed to writing before sending the contract change
document to the Contractor for signature.

The *“Entitlement Andlyss’ should state the daim issues asfollows: for each issue it should Sate the
reason for the Contractor’ sfull or partid entitlement. If the statement of an entitlement reason can be
accomplished or darified by referencing an explanetion in previous project correspondence this should
be done. A copy of that project correspondence will be attached to and made a part of the “Entitlement
Andyss’. Inthe case of partid entitlement the andysis mugt state the numeric percentage entitlement
the Contractor is due. This andyss should be labded “Entitlement Andysis’ and it should be signed

and dated by the engineer producing it. It may subsequently be amended by adding a cover sheet to the
origind andyss. This cover sheet must state the new percentage of entitlement for one or more of the
issues covered in the analys's and the reason for each such change. This amendment should be labeled
“Amendment to Entitlement Analyss’ and signed and dated by the engineer producing it. Before
beginning negotiations, the Department’ s negotiators should have full knowledge of the Department’s
entitlement position on each of the issues.

The“Engineer’s Estimate’ must dtate dl the issues, the justifiable cost for each and the basis for each of
the justifiable costs. The minimum eements of an engineers estimate must include the Contractor's

guote where oneis available. Where the unit pricesin the Contractor’s quote are reasonable, asmple
summary of quantities times unit price is required. Where the Contractor has already done thisit will be
acceptable for the Department’ s engineer to note on the Contractor’ s quote, that it has been checked and
is reasonable. The FDOT’ s engineer should sign and date the notation and it will be become the
“Engineer’s Estimae’ amount athough the bagis of the estimate must il be attached.

The basisfor “Engineer’ s ESimate’ isan integra part of and must aways be attached to the “Engineer’s
Edtimate’. That basis must show the judtifiable cogts for the various issues covered. A judtifiable cost
can be anything delivered as an overrun at a unit price included in the origind contract, or a cost which
does not exceed the costs determined for that type of work by the most applicable State or District
AKBAR CES/CAS Pay Item Search for the most recent twelve to twenty-four months.



The judtifiable costs may aso be based on a resource use approach. Although the AKBAR CESICAS

Pay Item Search is smpler and preferable where datais available. In the resource gpproach, additional
contract time should be based on the delays to the criticd items of work; the price should be based on

the cogts of equipment, labor, materid and supplies used; aswell as, Generd Liability Insurance and

Bond, subcontracted work and mark-ups for each shown in Standard Specifications, Section 4-3. The
Department’s current policy isto grant only judtifiable contract time.

In a claim negotiation, no contract time beyond that determined by the Department as required to
perform the contract work contemplated in the claim will be granted in order to induce the Contractor to
stlethe dam. In the case of adisagreement with the Contractor on the judtifiable quantity of time the
Contractor will be ingtructed to handle the matter as a monetary dam. Where additiond information
comesto light through this process the Department may amend it's judtifiable quantity of time to reflect
the new information. Where the resource approach is used to judtify an increase the origind “Engineer’s
Edimate’ after the work is complete, it must be based on actud rather than estimated resource
quantities.

The“Engineer’s Edimate’, including the attached bas's, should be labeled “Engineer’s ESimate’, and
it should be signed and dated by the engineer producing it. The “Engineer’ s Edimate’ may
subsequently be amended by adding a cover sheet to the origina estimate. This cover sheet must State
the new justifiable amount of contract days and/or dollars for one or more of the issues covered in the
estimate and the reason for each such change. This amendment should be labded “Amendment to
Engineer’s Estimate’ and it should be signed and dated by the engineer producing it.

The " Statement of Claim Settlement Cost” isarequired part of any contract change documentation
where the Department is willing to pay more than it believesit owes the Contractor to avoid the risks
associated with not settling the claim. Such “ Claim Settlement Cogts’ will dways be Federd Aid Nork
Participating (FANP). The claim settlement cost is defined as that amount paid to the Contractor to seitle
acdam in excess of the summeation (for al issues) of the “Engineer’ s Edimate’ for each issue multiplied
by the corresponding “ Entitlement Analyss’ percentage for each issue. Where claim settlement costs
are pad, the individua deciding that payment isjustified will attach a Sgned and dated cover sheet to a
package containing the most recently amended “ Engineer’s EStimate” and the most recently amended
“Entittement Andlysis’. This cover sheet will be labeled “ Statement of Claim Settlement Cogt”. This
sheet will show the total amount of the clam settlement cogts for dl issues covered by the contract
change and state the reasons for its payment. This package and its cover sheet will comprise the
minimum required back up documentation for a claim settlement.

Where no claim settlement cost are incurred, and the Contractor agrees to accept the contract time and
monetary compensation offered as a complete settlement of the issues, the contract change will be
consdered a negotiated settlement and a package containing the most recently amended “Engineer’s
Esimate’ and the most recently amended “Entitlement Analyss’ will comprise the minimum required
back up documentation.

Section 4.4.9
Add the following at the beginning of the first paragraph of this section;

For contracts subject to the year 2000 edition of the Standard Specifications or any subsequent
revision of those specifications, the Contractor’s notice requirements and the content of the
Contractor’s written claim submission is stated in Standard Specification 5-12. These requirements are



to be enforced. See section 4.4.5 of the CPAM for a discussion of the calculation of compensation when the
Contractor has failed to file a timely notice of intent to claim.

Section 4.4.10.1

Delete last sentence of first paragraph and subgtitute following sentence;

Itisat these levelsthat al facts are documented from project records and the origind “ Entitlement
Andyss’ and “Engineer’s ESimate’ are produced.

Section 4.4.10.2

Subdtitute the word entitlement for the word digibility in the paragraph of this section.

Section 4.4.10.3

Deletefirg paragraph and subgtitute following;

Determining the extent of the compensation is the second step in the andlysis of a clam package after it
has been determined that the Contractor has some entitlement for the clam. In this step the reasonable
cogts the Contractor has incurred or will incur must be determined.

Section 4.4.10.3 (7)

Delete first sentence of first paragraph and subdtitute following sentence;

A reasonable profit, in accord with the markups allowed in Standard Specification 4-3, may be
consdered on aclam for extrawork performed.

Section 4.4.10.3 (8)

Delete firgt sentence of firgt paragraph and subdtitute following sentence;

Compensation for unabsorbed fixed overhead costs on the project may be considered, in accord with the
markups alowed in Standard Specification 4-3.

Section 4.4.10.4

Delete first sentence of first paragraph and subgtitute following paragraphs,

For any contract change involving monetary compensation:

1. If, for al issues covered in the change, the “ Entitlement Andlys's’ percentage multiplied by the
“Engineer’s Edtimate’ of the maximum reasonable vaue of the work and or delay (with out regard to
risk arigng from falure to sttle) is larger than the Contractor’ s request for compensation and
contract time, thisis anegotiated settlement. 1t is not considered a contract claim and the
“Entitlement Andlyss’ and “Engineer’ s Estimate’ will be sufficient to document this contract

change.



2. Assoon as aneed for additiond work is established, the digtrict’ s construction staff should
prepare an “Entitlement Andlyss’ and an “Engineer’ s Estimate” (this can be assmpleasan AKBAR
pay item ligting showing that the Department has paid that price on that item in the digtrict or the Sate
inthelagt 6 to 24 months. They should then immediately request an encumbrance.

3. Thedidrict’s congruction staff should then begin negotiations for the work, but should not
authorize it until funds are encumbered. At thistime the digtrict staff should dso encumber any
additiona funds required for aquickly concluded negotiated settlement, or the amount of the most
recently amended “ Entitlement Anadys's’ percentage multiplied by the most recently amended
“Engineer’ sEdimate’.

4. If negotiations have not been concluded by the time funds are encumbered the didtrict construction
gaff should not immediately process aunilatera SA.

5. Thedigtrict congtruction staff should then direct the Contractor to perform the work while
continuing to negotiate a supplementa agreement to cover it until the work is completed.

6. If the work has been completed and neither the AKBAR pay item andyss or resource use andys's
based on the manpower, equipment, materias and time used (including additions and markups
allowed by Std. Spec 4-3), will judtify the minimum amount requested by the Contractor then:

A. Wherethe Resdent Engineer or higher district management personnel, as determined by the
digtrict, agrees that claim settlement costs are to be paid, they will attempt to negotiate a settlement
in excess of the judtified codts. If the Contractor accepts the Department’ s offer, the individua
authorizing that decision for the district will attach a signed and dated cover sheet to a package
containing the most recently amended * Engineer’ s Estimate’ and the most recently amended
“Entitlement Andlyss’. This cover sheet will be labded “ Statement of Claim Settlement Cost”.
This sheet will show the totd amount of the clam settlement costs for al issues covered by the
contract change and state the reasons for its payment. This package and its cover sheet will
comprise the minimum required back up documentation for aclaim settlement. Any additiona
funds required will be encumbered and an SA to settle the issue will then be prepared.  Or...

B. If the Contractor refuses to accept the maximum amount developed in A. above, the didtrict
saff will prepare a unilateral SA to pay the Contractor the amount of the justified cogts. For
contracts subject to the year 2000 edition of the Standard Specifications or any subsequent revision
of those specifications, the method to caculate these cogts is stated in Standard Specification 4-3
and the “Engineer’ s Estimate’ and “Entitlement Analyss’ must be adjusted accordingly. For
these contracts the methods of caculating any clam settlement costs beyond those devel oped
under Standard Specification 4-3 are covered in Standard Specification 5-12, and it should be
noted that only delay costs will be considered. For contracts subject to aversion of the Standard
Specifications prior to the year 2000 edition, these cogts are the summation, for dl issues, of the
“Enginear’ s Edtimate’ for each issue multiplied by the corresponding “Entitlement Andyss’
percentage for each issue. The Contractor will then be required to handle any further request for
compensation asaclam.



Section 4.4.11

Add the following sentence at the end of the first paragraph:

At aminimum, this conggts of the origind “Entitlement Andlysis’ and any amendmentsto it; the
origind “Engineer’ s Esimate’ and any amendmentsto it; and, findly (if it exigts) the origind
“Statement of Claim Settlement Cost” and any amendmentsto it.

Section 4.4.11.1

Ddete section 4.4.11.1

Section 4.4.11.2

Renumber as section 4.4.11.1
For questions on these changes please contact Randy Borgersen (SunCom 994-4168 E-mail CN982RB).

GX/bc



