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STATE ARBITRATION BOARD

JANUARY 26, 1998
NOTICE

In the case of Florida Rock & Sand Co., Inc. versus the Florida
Department of Transportation on Project No. 90000-3527 in Monroe
County, Florida, both parties are advised that State Arbitration

Board Order No. 4-97 ﬁas been properly filed on January 26, 1998.

H. Eugene Cowger, P.E.
Chairman & Clerk, S.A.B.

Copies of Orders & Transcript to:
Mr. Jimmy Lairscey, P.E. Director of Construction/FDOT

Mr. Steve Torcise, Jr., President/Florida Rock & Sand Co., Inc.



STATE ARBITRATION BOARD
ORDER NO. 4-97

RE: Request for Arbitration by
Florida Rock & Sand Co., Inc.
Job No. 90000-3527 in
Monroe County

The following members of the State Arbitration Board participated in the disposition of
this matter:

H. Eugene Cowger, P.E., Chairman
Bill Deyo, P. E., Member
John Roebuck, Member

Pursuant to a written notice, a hearing was held on a request for arbitration commencing
at 10:15 a. m. on Thursday, December 11, 1997.

The Board Members, having fully considered the evidence presented at the hearing, now
enter their Order No. 4-97 in this cause.

ORDER

The Contractor presented a request for arbitration of a request for equitable adjustment in
the total amount of $ 180,919.11 (see Exhibit No. 3) plus 23 additional contract days. This
request is based on several disputed issues as described below:

The Contractor presented the following information describing and supporting each part
of his request:

NOTE: For ease of understanding, the disputes have been assigned numbers coinciding with the
Executive Summary of the Department of Transportation “Rebuttal to Request for Equitable
Adjustment for Additional Compensation and Contract Time: (Exhibit No. 2)

PART 1 Amount Requested $ 4,678.20------ Limerock (Truck Measurements)

The Department did not measure the quantity of limerock material in each truck in accordance
with Article 210-8.2 of the Standard Specifications. Three trucks were measured on August 7
and 8, 1996. We questioned the method of measurement on August 14, 1996. On November 15,
1996 the Department remeasured four trucks and arrived at a greater volume. The volume of all
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trucks measured on a particular date was the same out to three decimal places. The original
smaller volume was applied to all loads hauled prior to November 14, 1996 and the revised
greater volume was applied to loads hauled after that date except for the two loads hauled in
February 1997 which were hauled in different types of trucks. The Department measured only
about 20 percent of the 42 loads hauled to this project

We recalculated the volume of this material based on a conversion factor (weight to volume)
based on one of the trucks remeasured by the Department on November 15, 1996 and arrive at a
greater quantity than shown in the Departments final measurements. This is the basis of our
request for an additional quantity.

PART 2 Amount Requested $ 7,040.97 plus ten (10) Additional Contract Days --
Limerock (Additional Loads)

During the final inspection of the project on January 28, 1997, at the request of a Monroe County
official, the Department instructed us to place two additional loads of limerock on the project. At
that time we had completed all work except for punch list items. Therefore, we had to remobilize
equipment to the project in order to accomplish this work. This also caused delays to
completion of the project.

The extra limerock ordered was for the purpose of flattening slopes. In accordance with the
specifications, this item is to be used to bring the base up to grade in accordance with the
direction of the Engineer. The Department should have given this instruction during the course
of the work while we had the necessary equipment on the job.

We are requesting additional compensation for remobilization of equipment and compensation
for the home office overhead costs we incurred due to having to be committed to the project for
four additional days as the result of the delay in obtaining a final inspection and for six additional
days as the result of placing additional limerock.

PART 3 Amount Requested $ 2,652.30---Base Shape and Compact

We disagree with the accuracy of the field measurements by the Department on which final
payment for the item Base-Shape and Compact were based. Our as-built measurements resulted
in a quantity of 12,989 M’ as compared to the pay quantity determined by the Department
12,357 M* Our measurements covered only the areas covered by asphalt.

The work covered by this item was not constructed in accordance with the plans. Additional
areas were added. The Department did not include all additional areas in its measurements. They
used a standard size in calculating the areas for turnouts.
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PART 4 Amount Requested $ 3,477.39--Suspension During Hurricane Lili

On October 16, 1997, the Department instructed us to shut down operations and safe up the
project “due to the impending storm Lili”. They authorized us to resume work on October 21,
1996. The storm did not impact this project. Therefore, we do not consider the six (6) day
suspension to be a weather related day so the time we lost is compensable.

We had compost on the job and were ready to begin construction of the landscape trench at the
time the suspension order was issued.

We seek recovery of the indirect costs we incurred as the result of the Department ordered
suspension of work.

PART 5 Amount Requested $ 114,944.84--Landscaping-Plant Unavailability (Impacts)

The plans for this project were in error, because the size and species of plants shown for
landscaping items were not available for purchase by our subcontractor. The issue of plant
availability was discussed at the preconstruction conference on May 31, 1996 and it was pointed
out by the Department’s Landscape Architect that certain of the specified plants were not
available. He also stated that he did not want to change the plants. Growing plants to the specified
size and partial payment for these plants was discussed, but the Department did not issue
instructions to do this. They also did not follow through on this matter subsequent to the
preconstruction conference until our proposed landscaping subcontractor had exhausted his
efforts to obtain the specified plants.

The contract does not mention the need to obtain plants smaller than specified and grow them to
size. It was the Department’s responsibility to pursue correction of the plan errors in regard to
plant nonavailability and they failed to do so. We ultimately had to resolve this problem.

We were forced to engage another landscaping subcontractor to do this work. On September 30,
1996 we notified the Department in writing that the plants specified were not available and
provided them with suggestions as to substitutions provided by the landscaping subcontractor we
finally engaged. The Department approved the alternate plants on October 12, 1996 and we
executed a subcontract with our landscaping subcontractor on October 23, 1996

The scheduled starting date for Phase I landscaping was September 20, 1996 and, because of the
plan errors, the actual start date was delayed to December 16, 1996. We elected to do Phase I
and Phase II landscaping as a single operation, as authorized by the Department. This mitigated
the impact on our operations.
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We essentially completed work on the Bike Paths on November 26, 1996, but saw no reason to
pursue work on the remaining minor items of work, until after the nonavailablity of landscape
items was resolved.

The amount we are requesting is: (1) the difference in the quotes we received for the landscaping
work from our proposed subcontractor and the subcontractor we actually had to use: (2) the
indirect costs we incurred because of the delay to the work between September 20, 1996 and
December 16, 1996 and (3) our bond premium applicable to these amounts. We are also
requesting interest for the additional amount due us for the period between February 16, 1997
(the date of completion) and November 16, 1997.

PART 6 Amount Requested $  2,768.10 plus 19 Additional Contract Days--
Planting and Removal of Shrub (Scaevola)

On December 23, 1996, contract day 165 of 185 days allowed, the Department ordered us to
stop work on planting Scaevola Shrubs because this plant had been determined to be an exotic
specifies. On January 19, 1997, contract day 175 of 185 days allowed, the Department
instructed us to proceed with planting of an alternate species, Necklace Plants, on the basis of a
Supplemental Agreement in which they had determined the amount of compensation due.

We disagree with the unit price for Necklace Plants as determined unilaterally by the Department.
This is establishing a new item, not adjustment of an existing item, so it is appropriate to apply
our markup and bond cost to the entire price quoted by our subcontractor not to just the increase
in the price.

These events delayed work on the landscaping and thus the project by 19 days, because we could
not begin work on planting the Necklace plants until 8 days after the scheduled date of completion
of all landscaping and planting of the Necklace plants, including mulching, took 11 days
(January 19, 1997 to January 28, 1997).

We are due interest on the difference between the unit price for Necklace Plants per our quotation
and the unit price unilaterally determined by the Department from February 1997 to May 1997.

On May 18, 1997, the Department deducted payment for all the Necklace plants previously paid
for under the original pay item for Scaevola Plants and failed to add back payment under the new
pay item for Necklace Plants. This was corrected in the Final Estimate, but we cannot receive the
payment until we provide the Department with a Qualified Letter of Acceptance. We are required
to submit a complete analysis of disputed values with that letter. We are due interest on this
unpaid amount from May 1997 to November 1997.
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PART 7 Amount Requested $ 110.00--Landscaping-Mulch and Bark
We disagree with the final pay quantity for the item Mulch.
We seek payment for the plan quantity of this item.

Amount Requested $ 1,437.35--Ground Cover-Spider Lily

We seek payment for the plan quantity of this item.

We planted the plan quantity of Spider Lily Plants. We do not think that the Department could
accurately count the number of Spider Lilies in place several months after completion of planting.

PART 8 Amount Requested $ 249.53--Delayed Payments for Maintenance of Traffic

The Department withheld payment under the Maintenance of Traffic item on two monthly
estimates due to alleged deficiencies in maintenance of traffic. We were not given sufficient
advance notice of the deficiencies to allow us to correct them prior to money being withheld.
We also disagree with the deficiencies cited, especially along the bike path, because we did not
contemplate maintaining traffic on a facility that did not exist when work began.

This request is for interest on the amounts withheld.

PART 9 Amount Requested § 1,832.85--Interest plus bond fee on Liquidated Damages
Withheld

We are requesting interest plus bond fee for liquidated damages withheld from payment on this
job. The amount of $28,512.00 was withheld between February 16, 1997 and May 18, 1997 and
$15,840.00 has been withheld from May 18, 1997 to the present time.

We have submitted sufficient justification for granting of additional contract time to eliminate the
10 calendar days of liquidated damages assessed.

PART 10 Amount Requested $ 25,887.58 --Document Preparation Costs

We are requesting compensation for the substantial cost we incurred in preparing the
documentation needed to present this request to the State Arbitration Board.
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ADDITIONAL CONTRACT DAYS

In accordance with the information provided above, we are requesting that the allowable contract
time be extended sufficiently to release the (10) calendar days liquidated damages being withheld
from final payment.

The Department of Transportation rebutted each part of the Contractor’s request as
follows:

PART 1

The specification to which the Contractor makes reference requires that the height of the load is
to be the height of the material in the truck after the material is leveled, not the height of the truck
body. The trucks measured in August were loaded toto the approximate legal weight for hauling
on Florida roads.

The Contractor’s superintendent elected to haul most of the material in the same type of truck in
order to avoid the cost and delays that would result from leveling every truck. The weight of the
load on each of this common type truck was essentially the same.

We agreed to remeasure the trucks when hauling of limerock resumed on November 14, 1996.
Even though the weight of these loads was essentially the same as earlier loads, the measured
volume was significantly higher, because the height of material in the truck body after leveling
was greater. We used the volume measured on November 15, 1996 in calculating the pay
quantity for each load hauled after November 14, 1996.

It was apparent from observation of the material in the trucks arriving at the job on November 14,
1996 and after that the material contained larger rocks and less fines than the material hauled
earlier.

Article 210-8.2 (Method of Measurement-Limerock Material) does not provide for conversion of
weights to arrive at a volumetric quantity.

PART 2
The slopes in the areas in question were constructed steeper than the slope shown in the plans.

The specific location at which additional limerock was to be placed had been given to the
Contractor earlier. We paid for the two loads of additional limerock, even though, in the absence
of an inspector it was placed in the wrong location. The equipment used to place and finish the
additional limerock was needed on the project at the time to complete punch list work.

6
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The period during which the Contractor is claiming compensation for overhead due to completion
of the work being delayed was prior to completion of the punch list work. Contract time is
charged until punch list work is completed.

PART 3

This is an item for which the pay quantity is specified to be the original plan quantity unless that
quantity is determined to be in error by in excess of 5 percent of the original plan quantity or the
amount due for the item will increase or decrease by in excess of $5,000, which ever is smaller.
The quantity determined by the Contractor is only 4.83% larger than the original plan quantity
which equates to $2,652.30.

We used the widths shown in the plans to calculate areas. We instructed the Contractor to
construct turnouts to standard dimensions.

Some of the areas measured by the Contractor were in an area paved where the base was not
reworked or were additional areas we did not request.

PART 4

Prior to the date of this suspension, the Contractor had not performed any work on the project
since September 9, 1996. Also, the contractor was not working on the project on the date of the
suspension, because his trencher was out of service and did not resume work until three (3) days
after the suspension was lifted.

PART 5

In preparing his bid, the Contractor is required by the Specifications to investigate the character
and quantity materials to be furnished and base his bid on this investigation. They are also
required to advise the Department of any discrepancies. The Contractor should have been made
aware of plant availability problems by the subcontractors who quoted him on the landscaping
work (about 1/3 of the contract value).

Non-availability of certain plants was discussed at the preconstruction conference. Our
Landscape Architect suggested that the Contractor grow available plants to size, a common
practice in the landscaping industry. There was also a discussion of partial payment being made
for the plants set aside for growing. The Contractor failed to pursue any of this.

Plant unavailability was a problem on other Department jobs in the vicinity, but not to the extent
that it was on this one.
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Up until September 3, 1996 the Contractor did not make the Department aware of the problem
he was having furnishing the specified plants. They made a proposal for substitutions on
September 30, 1996 and we approved the change on October 12, 1996. We approved smaller
plants and different species with no adjustment in the contract unit price and authorized the
Contractor to work concurrently Phase I and Phase II landscaping.

The Contractor’s schedule showed completing the landscaping work in 54 days and it was
actually completed in 34 days. The Contractor could have begun work on planting on
November 6, 1996, the date work on trench beds was completed, but chose to delay beginning
work until December 16, 1996.

The Contractor did not submit an early completion schedule showing that he planned to complete
the work in less than the 185 calendar days allotted.

It is our position that the Department is not responsible for any delays due to plant unavailability.
Also, the landscaping work was not critical to completion of the project , because it was
completed at the same time as the pavement markings and before the last sign was installed.

PART 6

We authorized work to begin on planting the Necklace Plants on January 19, 1997. Work began
on January 21st and was completed on January 23rd (contract day 182 of 188 allowed). Planting
of the Necklace Plants was completed before all plants had been installed so the change from
Scaevola to Necklace did not delay the project. Striping and signing work was underway after all
landscaping was completed.

We did deduct payment for the Necklace Plants on May 18, 1997 as described by the Contractor,
because of an oversight. However, an offer of final payment, including payment for the Necklace
Plants was sent to the Contractor on June 25, 1997. The Contractor did not return the Qualified
Letter of Acceptance required to make final payment until September 15, 1997, three months
later, and a check for the amount due was issued October 3, 1997. The Contractor had submitted
a detailed claim on April 7, 1997 so the claim documentation required with the Qualified
Acceptance Letter should not have required much time to prepare.

PART 7
Mulch

The decrease in the pay quantity for the Mulch item on Estimate No. 8 was done to reflect final
measurements. The specifications do not provide for the quantity of this item to be based on plan
quantity. We discussed the method of measurement for Mulch with the Contractor and the
Landscaping Subcontractor at a field meeting on January 10,. 1997 and agreement was reached

8
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on the width or diameter on which payment would be based. The final pay quantity was based on
these dimensions. The Contractor submitted no documentation to support the quantity for which
he is now requesting payment.

Ground Cover

The specifications do not provide for the final pay quantity for this item to be based on the
original plan quantity.

The number of plants alive at the end of the establishment period were counted to arrive at the
final pay quantity.

Some of the plant killed when the Landscaping Subcontractor applied herbicide to kill weeds were
not replaced.

PART 8

The Contractor ignored verbal requests to removed rocks from the bike path. These rocks were a
hazard to cyclists and were causing dents in the asphalt pavement when the Contractor’s
equipment ran on it.

Article 9-6.3.1 of the Standard Specifications covers withholding payment for defective work.
PART 9

The reduction in the amount of liquidated damages withheld effective May 18, 1997 was due to
additional contract time granted by the Department at that time.

All justifiable additional contract time has been granted, so the 10 calendar currently assessed
must stand. The Contractor performed no work on 100 days of the 207 contract days allowed
and during the last ten (10) days during which contract time was charged when punch list work
was being accomplished the Contractor worked on only three (3) days.

PART 10

In accordance with Article 8-7.3.2 of the Standard Specifications, preparation of documentation
to substantiate a request for additional contract time or compensation is part of work required
under the contract. Therefore, no compensation is due for this.
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ADDITIONAL CONTRACT DAYS

This issue was addressed under the applicable parts of the request for equitable adjustment. No
extension of the allowable contract time has been justified.

In considering the testimony and exhibits presented, the Board found the following points to
be of particular significance:

PART 1

In arriving at the final pay quantity for the Limerock the Contractor used the unit weight most
favorable to him. The characteristics of the limerock material did varied over time. At this time,
there is no way to determine when the characteristics changed. However, it seems likely that they
changed some time between the shipments made August 1996 and November 1996 and the struck
off volume of trucks was not checked until November 15th.

PART 2
Placing of the additional limerock was done concurrently with punch list work.

The need to mobilize the equipment needed to place and finish the additional limerock for use in
doing punch list work was not documented.

PART 5

There was nothing submitted to document that the bid unit prices for landscaping items, so it is
not possible to determine whether the changes in the plant types and sizes actually impacted the
Contractor’s costs for these items.

Of the six varieties of plants: (1) the trees furnished were the same species but smaller than shown
in the plans; (2) the ground cover was the same species but smaller than shown in the plans; and
(3) a substitutions were made for the shrubs. The shrub species substituted for the Bay Cedar
was smaller than the size shown in the plans. Substitution for the shrub species Scaevola was
covered by a Supplemental Agreement which provided additional compensation.

The matter of plant species and sizes was resolve on October 12, 1996, but the Contractor did
not begin planting until December 16, 1996 and completed this work in 34 days as compared to
the 54 days shown in the project schedule he submitted for approval.

10
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The other work on this project could proceed independent from the landscaping work. The
landscaping work was completely approximately concurrent with the other work included in the
contract.

PART 6

The Department deducted payment for Necklace Plants ($19,144) on May 18, 1997, but they
made an offer of final payment including payment for the Necklace Plant on June 25, 1997. If the
Contractor had returned the Qualified Letter of Acceptance in a timely manner, the delay in
payment would have been about three months.

PART 8

Tt is not clear that the Department gave notice of the specific deficiencies in Maintenance of
Traffic prior to withholding of funds.

PART 9

On February 16, 1997, the Department deducted $ 28, 512.00 in liquidated damages, $ 12,672 if
which was released on May 18, 1997 a period of about three months. The Board has released
$6336 in liquidated damages. This amount was withheld from payment from February 16, 1997, a
period of about nine months prior to filing for arbitration.

LIQUIDATED DAMAGES

Beginning of work on the punch list items may have been delayed by the final inspection not
being initiated in a timely manner.

From the foregoing and in light of the testimony and exhibits presented, the State
Arbitration Board finds as follows:

The Department of Transportation shall reimburse the Contractor for his claim as follows:
PART 1 $2,000.00
PART 2 Nothing
PART 3 Nothing
PART 4 Nothing

PART 5 Nothing

11
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PART 6 $ 600.00
PART 7 Nothing
PART 8 $ 250.00
PART 9 $ 1,000.00
PART 10  Nothing
LIQUIDATED DAMAGES (ADDITIONAL CONTRACT DAYS)
Release 4 calendar days of the liquidated damages that have been assessed. ($6,336).

The Department of Transportation is directed to reimburse the State Arbitration Board the
sum of $516.00 for Court Reporting Costs.

Jan 26 1998

Tallahassee, Florida /N ’ ay‘v’\ any-"'

Dated: 1/26/98 H. Eugene Cowger, P.E.
Chairman & Clerk

Certified Copy:

Bill Deyo, P. M v

Member
H. Eugene s Cowger, P.E. - John P. Roebuck
Chairman & Clerk, S.A.B. Member
1/26/98
DATE
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PROCEEDTINGS

CHAIRMAN COWGER: This is a hearing of the State
Arbitration Board established in accordance with
Section 337.185 of the Florida Statutes.

Mr. Bill Deyo was appointed a member of the Board
by the Secretary of the Department of Transportation.
Mr. John Roebuck was elected by the construction
companies under contract to the Department of
Transportation.

These two members chose me, H. Eugene Cowger, to
serve as the third member of the Board and as the
Chairman.

Our terms of office began July 1, 1997 and expire
June 30, 1999.

Will all persons who will make oral presentations
during this hearing please raise your right hand to be
sworn in.

(Whereupon, all witnesses were duly sworn.)

CHAIRMAN COWGER: The documents which put this
hearing into being are hereby introduced as Exhibit
No. 1. This is the contractor’s request for
arbitration and all of the information that came with
that request, which consisted of a book an inch or so
thick of bound information.

DOT submitted a rebuttal to that package which

CATHERINE WILKINSON & ASSOCIATES (904) 224-0127
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was furnished to the contractor and to the Board
members on December 8. So, that will be Exhibit 2.

The contractor -- are there any additional
exhibits that wish to be presented?
(Discussion off the record)

CHAIRMAN COWGER: Back on the record. During the
short recess, there was a discussion of the exhibits.
I want to identify those exhibits, additional exhibits
at this point.

The contractor submitted a letter dated
December 10th which revises the summary of his claim.
We are going to call that Exhibit 3. I told you 2 a
while ago, but it’s 3. So, that’s accepted as an
exhibit.

The DOT submitted a several-page document
which sort of highlights their position on each part
of the contractor’s claim. We will identify that as
Exhibit 4.

Does anyone have any additional exhibits they
want to present at this time?
(Whereupon, Exhibit Nos. 1, 2, 3 and 4 were received in
evidence.)

CHAIRMAN COWGER: During this hearing the parties
may offer such evidence and testimony as is pertinent

and material to the controversy and shall produce such

CATHERINE WILKINSON & ASSOCIATES (904) 224-0127
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additional evidence as the Board may deem necessary to
an understanding and determination of the matter before
it. The Board shall be the sole judge of the relevance
and materiality of the evidence offered.

The parties are requested to assure that they
receive properly identified copies of each exhibit
submitted during the course of this hearing and to
retain these exhibits.

The Board will furnish the parties a copy of the
court reporter’s transcript of this hearing along with
its final order, but will not furnish either party a
copy of the exhibits. That should not be a problem
because I think everybody has the exhibits.

The hearing will be conducted in an informal
manner. First the contractor’s representatives will
elaborate on their claim and then the Department of
Transportation will offer rebuttal.

Each party may interrupt to bring out a pertinent
point by coming through the Chairman. However, for the
sake of order, I must instruct that only one person
speak at a time. And for the benefit of the court
reporter, the first time you speak please identify
yourself.

Before we start, I wanted to say that both of the

packages that were submitted, the contractor’s package

CATHERINE WILKINSON & ASSOCIATES (904) 224-0127
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and the rebuttal contain a considerable amount of
detail. They are really well-put-together packages.

I do say that there was a bit of difficulty --
and this is just for informational purposes, had
nothing to do with the hearing, but it was a little bit
difficult trying to correlate the summary contained in
the contractor’s Tab 2, which dealt with introduction
to the specifics contained later on in the exhibit.

I think we were finally able to wade through it
all, but it would be very helpful if there was a little
better tie between the summary and all of the detailed
data.

I'm not talking about the back-up data which
starts with Tab 1 and goes through tab whatever, 30
something. I’'m talking about the first eight parts of
it. 1It’s just a little bit hard to flip back and forth
and find what you are looking for. I think we have
solved that.

MR. ROEBUCK: This is for the next time you come.
We may not see you again.

CHAIRMAN COWGER: Just take that back to whoever
put the claim together. It would be a little easier if
it was a little better tie.

I think Exhibit 3 deals with another problem

I had, and that was trying to figure out two things:

CATHERINE WILKINSON & ASSOCIATES (904) 224-0127
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one, how you got the total, and the other thing was it
was not clear from the submittal that the claim
included liquidated damages to the extent of ten days
that have been assessed. I think that’s straightened
out in Exhibit 3 now.

Okay. I think then we are ready to begin with
the contractor presenting each part of his claim.

I think in general it would be better to go through and
deal with each part individually, the contractor
present, DOT rebut, and then move on.

I realize there is some interconnection, but if
we could start with item one, UP-1, give that one and
then go on through and stop after each one and then let
the DOT rebut, I think it will be a lot easier for all
of us to understand what is going on.

If you run into a problem with that, Mr. Torcise,
let us know as you are going through and we can deviate
from that.

The other thing is, we have a limited amount of
time. I know I'm talking a lot, but we don’t want to
drag this thing out too long. Let’s try to be as brief
as we can. Okay. Now.

MR. TORCISE: Would it be all right if I just
gave a quick summary, very brief summary of not only

the position of our concern but why we are here today?

CATHERINE WILKINSON & ASSOCIATES (904) 224-0127
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Then we will start on the first item.

Obviously we are here to bring closure to the
request for additional compensation on the Indian Key
bike path. This is our first ever claim to this forum.

As you know, I am going to let Bob go through
each of the items and I would like to go ahead and make
an overview here.

One of the most important factors we hope to
demonstrate is that we are not necessarily here of our
choosing. We are here because we feel that District 6
managed this contract in such an abusive way that we
had no alternative but to bring it to this forum for
resolution.

Our damages are significant, and they are
extremely meaningful to us both in principle and
factuality.

I'm sure that the $50,000 issues are more
appropriate for the venue, and I know that the $110 one
seems ridiculous and a complete waste of everybody’s
time here today, and I couldn’t agree with you more.

However, when you take them into context and with
the District’s philosophy here that you will see today,
the overall issues in general, you will almost
certainly come to the same conclusion and would be here

today as well.
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I propose that you consider the following items
as we go through the individual items, and I think you
will find that the Department had a heavy-handed
approach to this contract, and it is very unfortunate.

If one were to start a contract, and before the
conclusion of the precon you were told that the trees
specified on the project weren’'t available by the
District’s own architect and did absolutely nothing to
formally resolve it until the 95th day of a 185-day
contract, or that it was the 23rd day of a 27-day -- of
the 27th day activity when it was resolved, you would
have to wonder why the Department never granted any
additional time.

The District’s design manager even wrote a memo
to the program manager and said this contractor needs
time and compensation. However, he ignored that memo
and issued liquidated damages.

If the Department stops a critical and
controlling item, specifically landscaping, in the
158th day of the project, changes 4100 plants, and
directs resumption on the 177th day, only eight days
before the completion of a contract, one would clearly
expect time to be granted. The District did not
provide one day.

On the next requisition, however, without notice,
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they assessed $28,000 worth of liquidated damages.
I submit that anyone would have no choice but to file a
claim.

If the District changes an entire landscape pay
item and directs the contractor to proceed with a
unilateral to mitigate its own delay, pays the
contractor for only the portion available in the pay
item that is less than the unilateral, directs the
contractor to proceed, the contractor proceeds with the
work, pays the subcontractor for the work, three months
later takes the entire value of the pay item away from
the contractor and doesn’t pay him $18,000 for seven
months, you would be here today.

If we completed a contingent pay item, which was
furnish and deliver lime rock on the 124th day of a
185-day contract, 15 days ahead of schedule, complete
the pay item entirely, then the District schedules two
more loads of rock at the direction of the engineer on
the 186th day of a 185-day contract, there is no time
left, and he assesses liquidated damages, would you be
anywhere but here?

If the District doesn’t pay 35 percent of your
MOT costs for three months after the contract is
complete, without providing the contractor one written

notice of MOT deficiency, you would be here today.
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The District claims that they’ve acted in good
faith when they offered to settle this claim for
$19,000. That’s $1,000 less than the direct pay item
values we have requested.

They did this six months after the submission of
our request for adjustment, all the while holding
$28,000 in LDs -- $18,000 in LDs, $25,000 in MOT money,
and the $18,000 for the plants.

The District has revised its position even today.
wWhat was fair and reasonable in their minds six months
ago has changed to zero, absolutely zero. What
happened to good faith?

If you start a contract and the State’s landscape
architect is having direct communication with your
proposed landscape sub, and informs him that the trees
required on the project are not available at all,
would it surprise you if you -- would it surprise you
if my contractor went and signed a contractor to
provide trees that weren’t available? Would those
communications be interference with the contractor?

Why didn’t the architect and the program manager
as clearly stated in the precon minutes deal with the
issue then? It was clear as a bell to the program
manager that there was a problem, and he actually

perceived the problem but he flunked the test of
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execution.

These seemingly little design flaws here and
specification deviations there by the District and the
Department’s apathy to resolve any issues until they
arrive at the actual work have had clear and economic
consequences to Florida Rock-and Sand.

We hope that today the reality of the situation
puts the burden on the Department instead of Florida
Rock and Sand.

MR. MURPHY: I am Robert Murphy. I had prepared
my presentation in line with the arrangements in both
our books. Our books are arranged in the same fashion.

CHAIRMAN COWGER: May I interrupt you a second.
When are you all going to introduce the tape? When you
get to one of the specific parts?

MR. MURPHY: Yes. There’s actually three parts
to the tape which we will go over two different items,
I believe.

CHAIRMAN COWGER: You will wait until you get to
the appropriate item?

MR. MURPHY: Yes.

CHAIRMAN COWGER: Just wanted to be sure.

MR. MURPHY: The first category I would like to
start with is item 2210-2, lime rock material. In our

book it’s Tab 3, and in the Department’s book it’'s
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Tab 2.

There are two parts to the pay item that we have
a dispute over. Part one is the actual truck
measurement. The requirement for pay is that each
truck be measured.

Our contention is that the Department did not
measure the trucks per specification. All trucks were
not measured. According to FDOT records, eight trucks
out of 42 were measured.

Upon receipt of the first measurement
calculations, which was sent to us by fax on August 14,
we objected to this. This was also sent with the first
tickets that were provided. The measurement provided
10.294 cubic meters per truck, which Ms. Perez objected
to and we responded immediately to, we responded on
August 14.

We objected to this volume for several reasons,
the first being that we are very much aware of what our
trucks can carry. We have a ton ticket, certified
scale ticket for each truck load delivered.

The one particular reason why we objected to this
measurement is that the standard proctor for this
material is 126 pounds per cubic foot, converted to
metric would yield a weight of 4450 pounds per cubic

meter. That is one hundred percent compacted to lab
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specifications at the optimum moisture content.

CHAIRMAN COWGER: Could I interrupt you a second.
Give me that number for the metric conversion.

MR. MURPHY: 4450 pounds per cubic meter.

CHAIRMAN COWGER: English pounds per cubic meter?

MR. MURPHY: Right.

CHAIRMAN COWGER: Okay.

MR. MURPHY: By the Department’s quantity, 10.294
cubic meters per truck, the weight of the first truck
measured was 21.18 tons. It would yield a weight of
material of 4190 pounds per cubic meter in the truck.

Comparing the dense weight of the material in the
lab of 4450 pounds compared to the 21 tons of a 10.294
cubic meter truck, we would have a weight of 4190
pounds. In essence, that material is 95 percent
compact in the truck.

We disagreed. Standard shrinkage from truck
measurement to compacted in-place embankment, which of
course is not a hundred percent of the proctor, it’s
only 95 percent of the proctor, but a standard rule of
thumb would be 30 percent shrinkage factor.

We immediately requested a remeasurement. The
loads delivered in August had been complete. The next
deliveries occurred in November, and within the first

days of those deliveries we requested a new
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measurement. And the Department measured the trucks
and arrived at a 12.5, approximately a 12.5 cubic
meters per truck.

This measurement was agreeable to Florida Rock
and Sand. However, the Department did not make an
adjustment on previous measurements, what we felt were
erroneous measurements.

The truck measured in November weighed 19.81
tons. It weighed less but yet the Department measured
a 21 percent increase in volume.

It also reflected an accurate conversion of loose
truck measure to the standard proctor of about 28
percent, where the rule of thumb is normally 30
percent. So, we requested that that measurement be
used for all previous loads as well as for all loads to
resume.

We prepared a chart in which we converted all ton
tickets to metric measure and truck measure yards, and
we requested that for payment, and it was denied by the
Department.

There was some conversation at the
preconstruction meeting that specifically dealt with
this issue of truck measurement, and we would like to
play the tape. The tape discusses the issue of

measuring trucks at the job site.
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CHAIRMAN COWGER: While you are waiting on the
tape to rewind, keep in mind that we have read all the
submittals that you have brought in. We need to
abbreviate as much as we can because we are going to be
here until five o’clock this afternoon if we don’'t do
something to speed it up, and we don’t intend to be
here that long.

MR. MURPHY: We had a disagreement over quantity
in the first loads delivered. There seems to be no
recognition that that was an erroneous measurement.

Florida Rock and Sand also made some efforts in
that we send, to speed the deliveries, send the same
trucks over and over again of the 20 plus trucks that
we have. We narrowed it down to about four trucks that
we would send, and once the truck bodies are measured,
it’s on record. The truck bodies don’t change.

We had a serious objection to the 10.294 cubic
meters per truck, and it was not -- there was no
deviation from the Department. It was also 32 loads of
that, 32 loads were measured or were used of a 42-load
delivery with that measurement with no adjustment.

MR. TORCISE: I think the biggest trouble we had
was the first load came in at like 21.2 tons and the
Department offered 10.2 yards -- cubic meters. We

asked for a remeasure and the truck came in at 19 tons
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and the Department gave us 12.5 cubic meters.

Well, we agreed with the math at that point, and
all we did was ask them to go back and make it
retroactive for all the other loads and they refused.

CHAIRMAN COWGER: I think we understand that.

How far away was the source of the lime rock?

MR. TORCISE: Sixty to seventy miles.

CHAIRMAN COWGER: That explains the rather --
explains the unit price.

MR. DEYO: I have a question on the truck numbers
as listed, in yours and the State’s exhibits. These
were measured and it’s a volumetric calculation to
determine actual materials going out there, not weight?

MR. MURPHY: Yes.

MR. DEYO: The volume in place determines that?

MR. MURPHY: Yes. There was no embankment
measurement, no cross sections on the project.

CHAIRMAN COWGER: That was truck measure. Now
are we ready?

MS. BERNAL: Yes.

(Whereupon, a tape was played.)

MR. TORCISE: We are through with that item.

I just want to close it by saying that I think -- you
already know this -- the project had two phases where

we already brought in lime rock. That’s why you see

CATHERINE WILKINSON & ASSOCIATES (904) 224-0127



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

18
10.294 in one group and then the next month you see a
group of trucks at the 12.5.

The problem is we rely on the DOT, and Kevin said
it very clearly, we are going to go calculate the
volume and measure the trucks. They didn’t do that.

Once we were apprised a week after the whole
first group was provided, we objected. When the second
group came to be delivered, we remeasured it. We all
agreed that 12.5 was a suitable number, and we went on.

All we asked was that we be paid for the same
value that they agreed to on these trucks in the second
group.

I just find it a little hard to believe that you
could argue that in August this truck was 10.29 meters
and in November it was 12.5. I mean we have to be
consistent here.

CHAIRMAN COWGER: Okay. Now, I think it’'s
appropriate for DOT to rebut at this point. There is
no dispute over the fact that there were two additional
loads supplied after conditional -- after initial final
inspection was made, and those were paid for, right?

MR. CROFT: Yes.

MR. ROEBUCK: But that’s not part of this --

CHAIRMAN COWGER: We are just talking about the

volume of material. Those two trucks were included for
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final payment?

MR. MURPHY: They were after a dispute over them,
yes.

CHAIRMAN COWGER: But there is no dispute about
it now?

MR. MURPHY: There is a dispute over time.

CHAIRMAN COWGER: Let’s stay away from that. We
will come back to that. I think it’s appropriate for
DOT to say what they have to say about the volume
issue.

MR. CROFT: I didn’t prepare an introduction, but
since Steve made some comments, I will answer them
briefly, respond to that before we talk about the lime
rock issue. I'm Mark Croft with DOT.

As you will see I think when you look at our
presentation, and the bullets, the Department has
administered this contract in good faith in accordance
with the plans and specifications. There was no
abusive or bad treatment. 1In fact, we bent over
backwards and accepted product that under other
conditions maybe we wouldn’t have.

The issue about the assessment of LDs and the
offer change, we did make an offer. Steve said how
could it go from being valid then and not now. That

offer was made as an attempt to settle the job by the
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Department.

CHAIRMAN COWGER: We don’t need any more on that.
We understand that. Let’s cut that.

MR. CROFT: It wasn’t that we thought the issues
were necessarily valid.

CHAIRMAN COWGER: That’s not an issue as far as
we are concerned.

MR. CROFT: Also, he said the Department flunked
the test of execution as far as the change and
availability of plant materials. I believe it’'s --
Florida Rock and Sand flunked the test of execution.

It’s very common in the industry to make changes
of this nature in landscaping. They did nothing about
it, even though was mentioned by the Department’s rep
or architect at the precon meeting. It wasn’t until
day 92 of the contract that they notified us we have a
problem with this.

So, they made no effort to try and grow the
plants and try to secure the plants during that whole
time period.

The one area -- and I think we mention later on
about the deduction in payment. The Department did
make an error there. It wasn’t intentional.

The payment went in for final estimate, the

quantities, the unilateral payment was not fully
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executed, so the projects engineer submitted his final
quantities and our final estimates office made the
offer. The amount disappeared. That was put in place
a month later, and we made an offer of final payment.

We could have paid at that point, but the
contractor didn’t execute and send back his qualified
letter for an additional three months. So, that
part -- part of that delay was his own. That’s all
I have to offer to that.

Isa is going to talk about the lime rock issue.

MS. NUNEZ: I'm not going to go into as much
detail. I have some highlights, and I will answer any
gquestions you have.

The trucks were measured in accordance with the
contract specs. The specifications say that you have
to level, strike off the truck and measure it. But
that was done.

It was measured with the project
superintendent -- Florida Rock and Sand did have a
project superintendent on the job. This was done
jointly with him and the project engineer. They
measured it together and agreed to these quantities.

It was at his request that not every single truck
was measured. For practical purposes, it was affecting

their production. They were using the same trucks.
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Use the same trucks, come up with the same measurement,
we don’t need to measure every truck. Fine.
The first day they measured, the second day they
measured. Again, just to verify the first day’s

measurement, they came up with the same thing.

When the main office saw the measurements, they
requested -- actually we got a fax saying no, you have
a mistake. They requested to be paid the full capacity
of the truck. Not what was in the truck, but the full
capacity, which as mentioned in the preconstruction,
they can’t haul because it is a weigh station. That
was the original request from Florida Rock and Sand.

As they mentioned, a meeting was set up for
actually August 29th to remeasure the trucks. This was
with Kevin Baker, the one you heard on the tape, and
Bob Murphy.

The meeting never took place because the truck
got held up at the weigh station. They apparently
loaded it to capacity, leveled it off, it got stuck and
they got a ticket. We couldn’'t get a copy of the
ticket because they only keep records for one year.

The project engineer spoke to the personnel there and
did verify that.

The truck, if you look at the summary of the lime
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rock delivered, August 29th, there was one single
solitary truck delivered, truck T-36, which was a
different truck than used before. It did make it
finally in the afternoon. They had to take it back,
get rid of some material.

The project engineer measured it. That’s why
that one has a different measurement. It was a
different truck body.

After that day nobody called to say why they
didn’t show up. We found the issue was the trucks.
You figure they are going to remeasure something, they
don’t quite make it because of technical problems
I guess you don’t want to discuss. You go on.

Two months later when they started hauling
material again, they said we want to haul material,
measure the trucks. So, they did.

And it’s noted in our documentation by the
project engineer that the material was different that
day. It was a lot more rocks and less fines, so you
would have a heavier material. What was it --

MR. CROFT: Lighter material but --

MS. NUNEZ: Lighter material but it would take up
more volume. If you look at the material delivered
that day, you will see at 11:15 all the material

measured was in the 38,000, 39,000 pounds, but had a
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higher measurement.

Later that day they had to take fines from the
other side of the road and blend it in order to get
compaction of this material. The characteristics of
the material were different.

So, that is our problem with that measurement.
That material is not representative of the 32 loads
that had been delivered prior to that.

The way we went about this, we measured the
trucks the way we said we would. The fact that we
didn’t measure every single truck was at their request,
not ours.

It’s no sweat off our back to measure every
truck. I have personnel there no matter what. The
Department has personnel there ready to do whatever is
necessary to do.

Given that agreement, the fact that we measured
eight of 42 loads, 20 percent of the trucks that were
delivered were measured. That’s a pretty good check if
you have an agreement like that.

The whole approach is disregarding the fact that
they had a project superintendent that was there and
everything was done in conjunction with him and agreed
to by him, and that is the way it is supposed to

happen. The whole position here disregards that
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individual completely.

That was who we were working with on a day-to-day
basis. My project engineer and the project
superintendent are the ones that are running that job
on a day-to-day basis.

So, we use the measurements from the November
meeting for the loads hauled then, and then in January
when they came out with other material, it was
remeasured by the project engineer. Again, he came up
with a different measurement.

If you look at the trucks that were measured in
the beginning, we measured the -- they were heavy
trucks compared to what was hauled in those first 32
loads. The first truck measurement was 42,000 pounds.
The next day they measured 43,000, then another 42,000
pounds. I think there was only like a couple of trucks
that exceeded that if you go by the weight for the
remainder of the 32 loads.

We had no reason to think that what we did was
wrong. Everything was in accordance with the specs.

We had no reason to measure in November retroactive to
August when the material was not representative of what
we had.

We were doing it by specifications and an

agreement with the subcontractor -- I mean the
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superintendent.

MR. CROFT: Also, Bob threw some numbers out as
far as comparison of weights, tonnage to volume. We
calculated that it would be about 20 percent -- equate
to like 20 percent for shrinkage for that material
delivered at the site, which might be on the low end
from when you first dump it in the truck, but
considering the 60 mile haul, I don’t think that amount
of consolidation is unreasonable at all.

CHAIRMAN COWGER: Are you through?

MR. CROFT: Yes.

CHAIRMAN COWGER: Let me ask a couple of
questions. If we could, let’s go to Exhibit 1, which
is the contractor’s original submittal. Go to Tab 3.
There is a tabulation there put together by the
contractor of the delivery tickets.

MS. NUNEZ: Right.

CHAIRMAN COWGER: As I understand it, there’s no
dispute about the column that says tons? As far as you
know, those are legitimate numbers?

I realize they don’t have -- unless there is a
conversion factor, they don’t go directly to the volume
of material?

MS. NUNEZ: Right.

CHAIRMAN COWGER: If you look at those numbers,
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they don’t deviate an awful lot.

MS. NUNEZ: Right.

CHAIRMAN COWGER: They run basically from
somewhere around 20 tons up to 21 and a half.

I realize there’s a few outside of that range, but it’s
close.

My question, though, in looking at that
tabulation, and you addressed it a minute ago,
beginning on November 14th, DOT began to use, in their
calculations under FDOT cubic meters, they began to use
a higher number for the volume of the truck. Before
that date they had consistently used 10.294 except for
one load in there.

MS. NUNEZ: Which was a different truck box.

CHAIRMAN COWGER: Huh?

MS. NUNEZ: A different truck type.

CHAIRMAN COWGER: All right. After that with the
same trucks you went to 12 and a half. Why?

MR. DEYO: She addressed that.

MR. ROEBUCK: They remeasured.

CHAIRMAN COWGER: You remeasured, but what was
the difference in the measurements? The length and the
width of the truck couldn’t have changed.

MS. NUNEZ: The volume of material.

MR. CROFT: These are not full bodies because of
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the weight restriction.

MS. NUNEZ: They are not loaded full to capacity.

MR. CROFT: You have to measure down from the
top.

CHAIRMAN COWGER: When you got into this lighter
weight material it had more voids in it, bigger pieces
of material, lighter weight, they could heap the trucks
higher, is that what you are saying?

MR. CROFT: Apparently. These are physical
measurements. Our original is based on physical
measurements in the field. We did the same thing again
on that date with the superintendent.

The difference being noticeably rockier material
without fines that would have filled the voids, which
to me explains why you have a higher volume.

CHAIRMAN COWGER: When you struck it off, you had
a higher elevation in the truck than you did
originally?

MR. DEYO: And the weights fell off at that time.

MS. NUNEZ: The weights are lighter than any
other loads except for T-36, which is a different
truck.

CHAIRMAN COWGER: That explains that. I had a
little problem understanding how you got that higher

volume.
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MR. CROFT: And they continue to pay that volume.
For the remainder of the day, even though they didn’t
measure every truck, we gave them the benefit of the
doubt and paid for the rest of those delivered that
day.

You did a remeasurement then in January and
that’s why the number had dropped down at that point to
the 1147.

CHAIRMAN COWGER: As I understand the thing, the
way»the contractor has calculated the quantity for his
claim, he took that load that was delivered on
November 15th, ticket number 484 and he had the number
of tons in the truck, and he had a calculated volume
which was a DOT calculated volume for that particular
truck. He did a calculation and got tons per cubic
meter and then used that factor to convert every one of
the tickets from tons to cubic yards. 1Is that the way
it worked?

MS. NUNEZ: Right.

CHAIRMAN COWGER: Just so we understand that.

The DOT’s position is -- why is that factor not good?
Instead of me explaining, you explain it to me.

MS. NUNEZ: Well, the specifications are based on

truck measurement, which is a volume measurement. We

did that. Our actions were in accordance with the
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specifications. The material that day, like we said,
was different from what they had delivered.

It’s not that the fact that we got a different
measurement doesn’t mean that we were in error in our
previous measurements, it just means it was different
material, filled up more volume in the truck and
weighed less. It was a different material.

There was no reason to go back and correct 32
trucks of a material with different characteristics.
That is our position, especially since we did
everything in accordance with the specifications.

MR. DEYO: I think the exhibit and the rebuttal
speaks to the control of the job. I would recommend we
move on.

CHAIRMAN COWGER: Okay. I think we have heard
enough.

MR. MURPHY: Our next topic is the second part of
lime rock material, which was the issue of a delay in
ordering two loads of rock at the time of the final
inspection, semifinal inspection.

We would like to note that pay item 2210-2, which
is the lime rock material new, is described in the
notes and the plans sheet 4 and I quote, "This quantity
is arbitrary only. 1Its use is contingent upon finding

unsuitable material on which to place the bicycle path
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asphalt."”

Florida Rock and Sand completed the bicycle path
asphalt before Thanksgiving in November of 1996. The
application of this pay item to deal with importing
loads in both January and February is a
misappropriation of the item.

We delivered the material. It took us time to
schedule this. At the time this material was
ordered -- and it was not ordered by the Department
initially -- it was ordered by a county engineer that
decided that he needed material in this location which
was not underneath the bike path.

Florida Rock and Sand had cleaned up the site,
had demobilized completely. What was left on the site
at the time of the inspection was a broom tractor.

To return to the site with two loads of material,
contrary to the pay item note, we had to mobilize a
loader and a crew to return and complete this work in
this scope of work.

We asked for compensation for that in both
time -- time to schedule as well as time to perform the
work.

All our crews were active elsewhere. We had to
stop another project and come back and do this. We

also are asking for mobilization costs which are
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presented in the claim.

CHAIRMAN COWGER: Basically what you are asking
for is ten additional days, compensable days at your
overhead rate plus a lump-sum amount for
remobilization?

MR. MURPHY: Yes.

CHAIRMAN COWGER: That’'s the part we are talking
about now?

MR. MURPHY: Yes.

CHAIRMAN COWGER: And then a little interest.

MR. MURPHY: Sure. There is some tape on this
issue. 1In the preconstruction meeting it was discussed
how much notice we would get from the Department to
order rock and have it delivered.

It is solely an arbitrary quantity. It is
performed at the direction of the engineer for the
construction of the bike path. We brought up a concern
over how much notice we would need, would they order
one truck at a time, would we be able to ship several
trucks.

We were assured by the Department we would have
notice of these deliveries. We can listen to the tape.

CHAIRMAN COWGER: DOT, do you have any objection
to what he said? Would you kind of stipulate that you

did discuss it at the preconstruction conference that

CATHERINE WILKINSON & ASSOCIATES (904) 224-0127



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

33

you would give him some reasonable notice?

MS. NUNEZ: Neither one of us was at the
preconstruction conference. We would have to hear the
tape.

CHAIRMAN COWGER: Then let’s hear the tape then.
(Whereupon, a tape was played.)

MR. MURPHY: We asked for advance notice and they
said that they would advise us well in advance before
we got past the area. This is a particular case where
we did not get that advance notice, and we were already
complete with the project.

MR. DEYO: We are talking about lime rock, new
material?

MR. MURPHY: Yes.

MR. TORCISE: It was Kevin’s statement that we
ought to know, meaning the Department, how much lime
rock you need and where you need it within a week or
two of the start of the job, which is advance notice.

The issue we have is that two days after the job
ends is not advance notice, not to mention the fact
that Kevin even makes the statement and says, look, we
hope we never have to go back and do it again. I don’'t
expect you to go back and do something again after we
construct the area.

The job was complete in November. He asked for
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it in February.

CHAIRMAN COWGER: I don’t want to cut you off,
but I think we are ready to go with rebuttal.

DOT, if you can direct your rebuttal to anything
that is different from what you have already presented
in your written package, it would certainly speed
things up.

MS. NUNEZ: Actually this is not -- I just want
to reemphasize it was noticed that we had a deficiency
at the semifinal inspection as far as the slopes.

The plans required a four to one maximum slope,
six to one standard slope. Monroe County
representative pointed out that we had an area where we
didn’'t meet the slope requirement. We said okay. We
will bring more lime rock out here.

The fact that we are trying to work with them
ahead of time and tell them when they need stuff
doesn’t mean we can catch every single spot. They have
to make sure that they build it according to what they
need to, also.

Again, there was a project superintendent at the
inspection who agreed. He said, fine, I agree, we need
the lime rock there, we will bring it, I will get it
here.

The rock was delivered. A week later we get a
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notice of claim saying, oh, no, you know, you are not
getting -- that’s not the contract price, there’s
additional costs associated with that.

Again, you have the situation where the project
superintendent agreed to do something and we thought
everything was fine.

The other thing is that this rock was never put
in this station. It was put in the wrong place. Even
though the station was provided they dumped it in the
wrong place and worked it in there.

We never got the rock we needed at the location
we requested.

When we were negotiating a few months back, we
went ahead and paid for the two loads, even though they
didn’t go where they were supposed to. There was
material delivered to the project and incorporated into
the project, so we went ahead and paid for it.

In addition to that, we have already granted six
days related to this issue.

CHAIRMAN COWGER: How many days?

MS. NUNEZ: Six. Right now, the date when they
delivered the lime rock was February 4. 1It’'s four days
before they ran out of contract time. So, that work
was not -- after the granted time that we did, that was

within the contract time.
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CHAIRMAN COWGER: You still gave them the six
days?

MS. NUNEZ: Yes.

CHAIRMAN COWGER: Noncompensable?

MS. NUNEZ: Sure. There was other contract work
going on. They weren’t there totally for that lime
rock.

Our position is that it was a deficiency in the
plans, a deficiency in the work. It was noted at the
semifinal. They had to correct it.

We didn’t change the scope at that time. It was
a deficiency. Therefore, it was part of reqular
contract work.

CHAIRMAN COWGER: I think we have heard enough on
that part of it. You have already said, DOT has
already said in their opinion the contractor did not
remobilize any equipment to do this work. 1Is that your
position?

MR. CROFT: They had other work, they were doing
other clean-up. This was not the last thing they had
done. They weren’t complete. They didn’t finish the
job until 14 days later.

We don’t believe the equipment was mobilized or
put there specifically and only for that purpose. It

was required for the other remaining clean-up work they
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had to do.

CHAIRMAN COWGER: Does that finish your rebuttal?

MR. CROFT: Yes.

CHAIRMAN COWGER: I want to ask the contractor a
question or two if I could. As far as the additional
contract time, DOT said they gave you six additional
days for this, even though it may have not been on what
I would call the critical path, but they still give you
six days additional noncompensable time.

Your position is that you are due ten days of
compensable time. Can you tell us just briefly a
little bit more about why you feel that way?

MR. MURPHY: The Department granted six days of
which I believe three or four of them were associated
with an inspection delay. The final inspection
couldn’t take place when we requested it, and they had
compiled the two grantings of time to the one issue.

We could not get back to the site with the crew
that needed to do this work at that time. The FDOT
daily reports indicate our equipment being mobilized in
for this work on that day. And, in fact, we did have
to bring a larger piece of equipment in for this. Our
records indicate the same as well.

We feel that there were other -- the reasons

other activities were being performed, and in fact it
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was merely a punch list generated on the 28th of
January. We were completing punch list work post
January 28th.

We are asking for the -- the clock stopped on the
27th of January. We are asking for the time from the
27th of January to schedule and construct this work on
the 4th of February, including the time to do the work
as well.

Later on in the -- in this proposal, in this
request you will find that there were other reasons why
we were doing work up until January 28th. The punch
list should have been completed before time ran out.

We were doing actual contract work up until the
28th of January, aside from this item. This item we
considered contract work ordered at the end -- after
the contract time expired.

CHAIRMAN COWGER: You are saying then that on
January 27th or 28th, whichever the date is, that you
had completed all the work required by the contractor?

MR. MURPHY: Yes.

CHAIRMAN COWGER: Including the punch list?

MR. MURPHY: No, sir.

MR. ROEBUCK: What was the date of the punch
list?

MS. NUNEZ: The inspection was the 28th.
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MR. ROEBUCK: You are asking for time to correct
punch list items?

MR. MURPHY: No, to perform this contract work,
which we consider contract work. At the time the
Department did not consider it contract work. They
considered it a deficiency that we did not build the
slopes properly.

We were charged the full freight of the LDs in
the subsequent estimate. This is not material -- this
material is not slope material. Slope material was to
be generated on site. This material was to be used
only underneath the asphalt path if it was unsuitable
material on the job.

MR. ROEBUCK: I understand that, but you have a
template to meet on the project. They have noted a
deficiency through the punch list item that’s not
completing the regular item of work.

Now, this is a new material we are talking about,

39

to bring it up to the required template, the section at

that point, which was a maximum slope of four to one?
MR. MURPHY: No. We don’'t agree with that.
MR. ROEBUCK: The two loads that were
subsequently paid for is not the new material, some of
it that’s in question?

MR. MURPHY: It was described as that pay item.

CATHERINE WILKINSON & ASSOCIATES (904) 224-0127



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

40
That’s the only avenue they have of importing material
to the project.

But the bike path was completed in November.

The asphalt was completed. 1If there was a deficiency
in side slopes at that time, we would have from
November -- it was paved just before Thanksgiving. We
would have from November through the end of January to
complete the side slopes.

We were not apprised of any deficiency in side
slopes. The typical section of the plans indicate that
this material, that the material on site was to use to
construct the slopes and only if you ran into
unsuitable base material, which would be a subsoil
issue would you use it -- would you import material for
the path.

Being that the path is done, our import should
have been completed.

MR. ROEBUCK: Do you disagree with the
requirement to meet a certain slope, side slope or
front slope on the bike path, to meet a four to one
requirement, which is part of the contractor’s survey
requirements, staking, et cetera, that you mentioned in
your presentation?

MR. MURPHY: There was no cross sections to this

project. There were no -- there was no profile red
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line. This was a cut and balance -- cut the left side
to put it to the right side.

We performed that work in November. We felt
complete. I think the Department felt complete as
well, and application of this pay item is satisfactory
to accommodate the needs of the volume of material, but
the scope of which this is being applied and at the
time it was being applied is what is objected to.

CHAIRMAN COWGER: Would the Board members agree
we have heard enough on that one? All right. Let’s go
to another item, but first let’s take about a
two-minute break if we could.

(Brief pause)

CHAIRMAN COWGER: All right. He had one thing he
wanted to add to what we just talked about.

MR. CROFT: He was replying, as far as the timing
and the punch list versus contract work, and I want to
point out as far as the Department is concerned, the
punch list is a requirement. We don’‘t stop time during
the completion of the punch list work until the job is
completed. When the job is completed -- February 18th
is when it was conditionally accepted.

I would also point out we felt we were very
lenient in granting the six days related to this time.

He just said they didn’t finish the contract work until
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the 28th, so they had made the request for the punch
list 10 or 11 days in advance of that before they even
finished all contract work, and the punch -- the
deficiency meeting list was done on the 29th.

So, we felt we were more than fair in granting
them four days and recognizing, you know, we were
supposed to schedule it within seven days of a request.

We honored that, even though they hadn’t even
completed all of the original work by that time.

CHAIRMAN COWGER: 1Is that it?

MR. CROFT: That's it.

CHAIRMAN COWGER: I think we can go on now to the
shape and compact.

MR. MURPHY: 1Item 2220-70120, Florida Rock and
Sand seeks an as-built measurement of this as payment.
We do that -- we recognize the Department’s
specification as to 5 percent margin of quantity
difference, but yet this pay item was not built
according to plan. There were a lot of additional
areas added.

If we built it precisely per plan, then we would
agree with plan quantity. They’ve added extra
driveways. They’ve added widening of driveways, and we
went out and measured it with our survey crew, and we

came up with a final quantity.
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That’s what we are seeking is that final
measurement -- the deviation being that it was not
built by plan, and the plan requirements for paying
plan quantity should be eliminated. That’s all.

CHAIRMAN COWGER: DOT, you don’t need to repeat
what you’ve already got in these bullets that you have
given us. I think we understand your position is it is
supposed to be plan quantity.

MS. NUNEZ: Not only that, we disagree with the
fact the plan quantity was increased. On the contrary,
there was negative. There was areas that was
decreased. Rather than redoing a driveway, we just
widened a portion of it. The only changes was
reductions not additions. It is a plan quantity item.

MR. CROFT: If there is a difference, it’s
because --

MS. NUNEZ: There was no plan revisions.

MR. CROFT: They built the path in areas wider
than specified and their as-builts might reflect a
wider area than was wanted or had paid for.

CHAIRMAN COWGER: Let me make sure I understand.
You are saying the measurements that Florida Rock and
Sand has presented here include I guess you might say
some widths that are outside the authorized project

limits?
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MR. CROFT: Outside the specified width. We
wanted a two meter wide bike path, and the base was
2.2 -- I don’'t remember the exact measurement. That’s
what we paid. That was the plan requirement. That’s
what we paid.

If their quality control didn‘t build it to plan
and they built it wider, we did not compensate them for
that because that’s a plan quantity item.

CHAIRMAN COWGER: I believe that’s all we need to
hear on that. Now, we would like to have the
contractor, give him the opportunity to rebut only in
the area of what was just testified to about you
measured areas that were outside the template shown in
the original plans.

MR. MURPHY: Right. We don’t agree. We didn't
measure anything more than what was covered with
asphalt plus the authorized dimension beyond the
asphalt, which is a tenth of a meter on either side of
the path.

The plans were changed drastically. Approaching
the bridges there are I believe four approaches, six
approaches to the bridges. The alignment of the path
changed approaching the bridge. It was done as we were
approaching the bridge with the work. It was not done

on plan. The project was not built per plan.
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In addition, as in the tape we heard earlier,
they added turn-outs. They added turn-outs where they
thought they were needed. They also added turn-outs
where the Department needed the additional access to
their gated structure, tower.

We went out and measured it. We measured the
areas covered, and we are asking for that payment.

I do not agree with the way in which the
Department measures the job. There are indications --
their calculations are placed in a computer program
which I do not have knowledge of where we sent out a
survey crew and they physically taped the areas.

DOT provides dimensions at certain stations.
Their dimensions of the turn-outs were kind of covered
in a lump sum, so many square yards for a turn-out.
So, we don’t really comprehend their measurements. We
are relying on our measurements.

CHAIRMAN COWGER: Looking at the DOT’s area
calculations just a minute at Tab 9 -- I'm sorry,

Tab 7 -- the second page in that tab shows 12 driveway
turn-outs at 225 square meters.

Then down at the bottom of that it shows 12,357
square meters. Is that the quantity DOT paid?

MS. NUNEZ: Yes.

CHAIRMAN COWGER: So, there appears to be a
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little validity in the fact that the contractor says
the turn-out measurements may have been different than
what the DOT estimated. The rest of those
measurements, you know, they are all based on plan,

I guess, the width is the plan width and that sort of
thing.

MR. CROFT: Our actual measurements were 12,158,
which is less than the --

CHAIRMAN COWGER: You did go and measure it?

MR. CROFT: Yes.

MS. NUNEZ: Do you see it on the rate, under the
area, 12,158, and then below it says -- because it’'s a
plan quantity item. So, our measurements were actually
less than the plan quantity.

CHAIRMAN COWGER: By a couple of hundred square
meters.

MR. CROFT: I believe --

CHAIRMAN COWGER: These measurements that I see
in here called final measurements that look like this,
just a tabulation, the measurements that are shown
there, offset measurements, they appear to be plan, not
final measured. Is that true or not?

MR. CROFT: That’s the statement I just made.
It’s plan quantity. They were supposed to construct a

path, the base was supposed to be 2.2 meters wide.
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Anywhere it was constructed wider, we did not pay for.

CHAIRMAN COWGER: How about narrower?

MR. CROFT: Narrower, you see some areas where it
is narrower. We deducted.

CHAIRMAN COWGER: I guess really what I want to
know, were these based on final measurements in the
field? Particularly the offset meters. That’s the one
I'm interested in.

MS. NUNEZ: Final measurements is one thing. But
if it’s bigger than it’s supposed to be and it wasn’t
per our request, we don’'t pay for that.

CHAIRMAN COWGER: I understand that, but where
it’s smaller than the 2.2, those were actual
measurements that were taken in the field?

MR. CROFT: Yes.

CHAIRMAN COWGER: You measured it in the field.
If it was more than what the plans showed at that
point, you cut it back to the plan width?

MS. NUNEZ: It wasn’t at our request.

MR. CROFT: I believe that the reason you see the
same calculation for the turn-outs is that a specified
dimension for the turn-outs was instructed to the
contractor to build. You know, they were told build
it, I don’t know, 20 by 10 or whatever. That'’s what

they were supposed to build.
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If they constructed it wider, that may account
for some of the difference in their quantities and
ours.

CHAIRMAN COWGER: Does anybody have anything else
to say on that issue? Okay. Let’s go to the next one.

MR. MURPHY: Section 4, Hurricane Lili. 1In the
Department’s book, or rather in Florida Rock and Sand’s
book, the Section 4 in the Department’s book. Florida
Rock and Sand is requesting compensable time for the
period when Hurricane Lili was approaching the Keys and
the contractor was ordered to stop work and secure
traffic control devices.

Initially the Department refused to pay us even
the direct costs on this issue. Subsequently to pursue
that, post completion of the job, they did agree to pay
for directs.

Florida Rock and Sand seeks compensation for
indirects because this was a direct work stoppage. It
was not specific to a rain delay of any sort. The
specifications do not preclude payment.

Adjustments, we believe the specs call for
adjustments to be made for this, and we feel that by
shutting the job down for five days we are entitled to
indirect compensation as well.

CHAIRMAN COWGER: Your claim said six days, which
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is it?

MR. MURPHY: Six.

CHAIRMAN COWGER: Okay. What direct costs did
they pay? What was it based on?

MS. NUNEZ: Hooking up the safety devices,
basically putting out barricades and so forth.

CHAIRMAN COWGER: That’s good enough. DOT, what
do you have to say about it?

MS. NUNEZ: The Department -- we have the
authority to suspend the project for adverse weather
conditions. There was an impending storm that was in
the Keys, and so we did.

We don‘t think there’s any entitlement. The
contractor hadn’t worked on the job 36 days prior to
the suspension and didn’t have any work scheduled for
that week. He wasn’t there. There wasn’t any
equipment there.

Once we lifted the suspension, he still didn’'t
get out to the job for another three days because the
trencher had been broken down and had been removed or
whatever.

There was no work scheduled. There was no impact
to the contractor. The fact that he wants costs
because he wasn’t allowed to work, that’s just in

theory. He had no intention of working anyway. He has
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suffered no loss as a result of that suspension.

CHAIRMAN COWGER: I think it would be appropriate
to let the contractor come back with a couple of
sentences about why he feels he is due indirect costs
in view of what DOT said.

MR. MURPHY: Sure. We removed our trencher due
to the storm approaching. This particular location on
the job was right adjacent to the salt water. We
removed the trencher for that reason.

What the Department did not indicate was that
there was compost delivered to the job before the
storm -- before the issue of Hurricane Lili. We had
full intention of trenching and putting that compost --
mixing the compost with the trench material and
commencing with the trenching operations.

The Department placed a six-day delay to us. We
went back to the yard with the trencher. We were not
authorized -- this was not something where the
Department just asked us to secure barricades. They
actually directed us to stop work.

We did not resume work until we got written
authorization to resume work, which was on a Monday.
The only reason the trencher wasn’t delivered Monday
afternoon was simply because we had to reschedule it to

come back down to the Keys.
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CHAIRMAN COWGER: The basic disagreement, though,
appears to be more along the line that, hey, at the
time we issued the suspension there had been no work
for 36 days, and that, therefore, how could the
contractor have been delayed in doing his work by the
suspension because he wasn’t on the job doing any work
when we issued the suspension notice and hadn’t been
for 36 days.

Now, I just heard you say something about the
fact that you had intended to start working, you had
the trencher on the job, you had brought in mulch
material.

MR. MURPHY: Yes.

CHAIRMAN COWGER: So, what are you saying? If
they hadn’t issued the suspension you would have begun
work on the trenching the next day or something?

MR. MURPHY: Yes.

MR. CROFT: The trench was removed on
September 24th. That was about three to four weeks
before the hurricane was ever thought about.

MS. NUNEZ: That was three weeks prior to the
hurricane. It sat there for three weeks prior to the
hurricane. The compost was delivered two days before
that. He had compost and the trencher there three

weeks before the hurricane and didn’t do anything.
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MR. DEYO: The equipment was not on the job when
the suspension -- time suspension was issued?

MR. CROFT: Correct.

MS. NUNEZ: It had been removed.

CHAIRMAN COWGER: The contract testified it was
removed because of the impending storm.

MS. NUNEZ: Unless he has telepathy or he has a
direct connection to like Mother Nature, I don’t know
how he can say that.

CHAIRMAN COWGER: I don’t think that’s the issue.
The issue is the -- contractor, I will give you one
more chance and then we will go on.

MS. NUNEZ: Can I add one more thing. We were in
touch on a weekly basis. There was no work scheduled
for that week. That is what the project engineer -- he
was calling on a weekly basis, what are you doing this
week, nothing. There was no work scheduled. We were
told there was no work scheduled that week.

CHAIRMAN COWGER: What DOT has said is that the
trencher was on the job three weeks before they issued
a suspension notice -- correct me if I'm wrong -- and
no work was done.

MR. DEYO: That'’s covered in here, too.

MR. CROFT: The trencher was delivered on

August 30th, didn’t perform any work, sat there until
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the 21st of September, at which time it was taken off
the job.

The suspension for Hurricane Lili was
October 16th. §So, the trencher had been there, didn’'t
do anything, but was removed well before the storm was
ever thought about.

CHAIRMAN COWGER: October 1l6th was the date?

MS. NUNEZ: 16th to the 24th.

CHAIRMAN COWGER: Okay. I can look it up, but
that’'s easier.

MS. NUNEZ: Then the trencher came back on the
24th.

CHAIRMAN COWGER: I think in the interest of
fairness, Mr. Contractor, we will give you one more
shot at it.

MR. MURPHY: What you will find later in this
proposal is the concurrency of this issue with the
issue of landscaping availability. The trenching
operation and the compost -- the compost was tied into
the landscape subcontractor. The trenching was ours to
do. We will find that we have a concurrent delay both
with the landscaping issue as well as Hurricane Lili.

CHAIRMAN COWGER: Let’s cut it off then. We
understand that. Concurrent with landscape issues.

Okay. Let’s go to the next item.
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MR. MURPHY: The next item we have is the
landscaping plant availability. There are two issues
of the landscaping that have been presented by both
parties. The plant unavailability in species and size
and the plant -- or rather the species rejection late
in the project.

The first issue is the plant unavailability. At
the preconstruction meeting Florida Rock and Sand did
not have a subcontractor for landscaping under
contract.

The Department’s consultant for landscaping
brought up and notified the program manager of the
Department that the species in quantity and size was
not available for the project.

The landscaping consultant suggested a method in
which the contractor could solve this problem or the
Department could solve the problem.

The Department expressed great disapproval or
dissatisfaction in the fact that we have speced
something that the contractor can’'t acquire.

We have pieces of the tape that reflect that
situation.

The Department also called for a meeting. The
Department’s representative at the precon called for an

immediate meeting either after the precon or the next
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day to determine a course of action in this matter. No
meeting took place as far as we know.

Do you want to take time to listen to the tape?

CHAIRMAN COWGER: Yes, we do need to hear that
I think.

(Whereupon, a tape was played.)

MR. TORCISE: Kevin says a couple of things that
are crucial. He says, number one, I don't want to have
an experiment. The contract doesn’t contemplate us
going and growing and possibly finding ourselves out of
specification. He was on the verge of saying, and he
did say emphatically, we need to change the plans.

His landscape architect overrode him. He says,
no, we can’t change the plans, but they are not
available. The contractor finds himself in no man’s
land.

The next thing that happens is that the landscape
architect is talking to our proposed subcontractor.

You will notice on the tape that the landscape
architect is all over the map. One minute he doesn’t
want to pay for storage materials. The other minute he
will pay for storage materials, but he refused to
accept substandard plants when they get to the job
site.

Here is the landscape contractor. He’s getting
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ready to sign a contract, but he’s not sure he can
provide these plants.

CHAIRMAN COWGER: When the plants got to the job
site several months later, they were rejected?

MR. MURPHY: No, they were eventually changed.

CHAIRMAN COWGER: Okay. I got the answer.

MR. MURPHY: We have a situation where the
landscape consultant is asking us to purchase
substandard plants. That is a change as far as we are
concerned in the specs.

You expect something, it’s not available. He
knows it, the Department now knows it. Florida Rock
and Sand now knows it as of the preconstruction
meeting, and the Department has a problem with that.

The Department asked for a meeting on it after
the precon meeting to resolve it. The Department after
the precon meeting to determine a course of action in
this matter.

We had not a contract with our subcontractor. We
could not change the specifications for the
subcontractor to sign the contract and buy substandard
plants and eventually be responsible for providing and
planting specification plants.

This was May 31st. The initial landscaping was

supposed to commence in September.
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Again, we have also a quantity problem. The
Department keeps referencing the fact that they were
not aware of a problem. We disagree with that
entirely. That the problem existed, that the
Department was made aware of a problem by the
consultant, by their consultant for landscaping.

Our contractor, the contractor that’s mentioned
in this -- our proposed subcontractor mentioned in this
tape eventually refused to sign his subcontract
agreement. That’s spelled out in our proposal.

He was not at all comfortable with the conditions
of the job in providing, acquiring and installing
plants that met specifications.

As of that date there was no change in the
specifications to give him the ability to sign a
contract comfortably.

I believe -- we believe that the designer took
the opportunity to notify the Department of his error,
and in his plan preparation, and there was nothing done
after that.

Florida Rock and Sand spent the next several
weeks, through -- until September the 3rd attempting to
get the contractor who bid the job, who was low bidder
to Florida Rock and Sand for landscaping to sign his

contract.
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And he eventually -- we had to draw the line. We
drew the line on September the 3rd. We said if you
don’t have your contract back, we have to go elsewhere.
That’s what we had to do. He refused to sign it. He
never did sign it.

We had to go immediately to another subcontractor
who did not have the opportunity to do anything, and as
of that date, which was September 4th through the 23rd,
there was no change in specifications. The original
plans still existed. We were still required to meet
the plans at that time.

That landscape contractor eventually gave us his
expertise in submitting something to the Department.

He also didn’t sign the subcontract until the
Department responded with a change.

That particular subcontract cost Florida Rock and
Sand a great deal more money, and that’s reflected in
our request, the value of that change.

CHAIRMAN COWGER: $54,000, plus or minus?

MR. MURPHY: Yes.

MR. ROEBUCK: A question, when -- what is the
date on when the landscape consultant finally decided
you couldn’'t use some of the specified plants, trees
and bushes?

MR. MURPHY: That was May 31st at the
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preconference.

MS. NUNEZ: I don’t know if you are confusing the
other issue.

MR. ROEBUCK: There was some type of a plant --

MR. MURPHY: That’s the second part.

CHAIRMAN COWGER: That’s the next part. That was
way down in January.

While we are at a stopping point, let me ask a
couple of quick questions. You mentioned a trench that
had to be dug and filled with mulch. Was that sort of
longitudinally along the job to follow the road where
the plants went and it went the entire length of the
project?

MR. MURPHY: More or less.

CHAIRMAN COWGER: But you dug a trench and then
periodically you put a plant in?

MR. ROEBUCK: You filled it up with compost?

MR. MURPHY: The trench material was mixed with
compost and put back in the trench.

CHAIRMAN COWGER: They talked at the
preconstruction conference about growing species to get
them up to the specified size. Would that have
required putting them in larger cans so they had room
to grow? How long would it take? Does anybody have

any idea? Was it feasible to --
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MR. ROEBUCK: Did you all come up with anything
to answer that?

MR. CROFT: We have a response whenever they
finish. We have quite a bit of things to say about it
if it’s our turn.

CHAIRMAN COWGER: Okay. Just address that when
you get to it. Now, I don’t think it’s your turn, but
go ahead. Let’s try to move on.

MR. CROFT: Okay. It was interesting -- and
I haven’t even listened to the precon tape -- but the
architect said a couple of things that to me were very
clear.

He said, you know, there is a plant availability
problem. Go out and see what is available now. Don’t
wait four months, six months until you are ready to try
to get them because they may not be available then. He
said buy what is available and grow them to size as
best you can.

To me that’s an indication that he is looking --
he is saying he wants that type of plant, but he wants
them to make the effort and to use all the available
time to grow them as large as he can.

That’s an indication right there that we were not
going to enforce to the letter the specification on the

size.
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MR. ROEBUCK: Did he have the authority when your
DOT man contramanded him, though, said he didn’t want
to experiment with that sort of thing?

MR. CROFT: I didn’t interpret it that way.

I don’t interpret that as addressing necessarily the
same issue.

We go upon the recommendation of the architect.
In fact, we did later.

You will see that after another four months had
gone by, and they were unable to reach an agreement
with their subcontractor, which is entirely their
responsibility, and there was another issue of
disagreement apparently between the original plan
subcontractor and Florida Rock and Sand over who was
going to perform the trenching.

The subcontractor indicated to our project
engineer that what he was given to submit a proposal on
was only the sheet with the quantities. He wasn’t
given all the plans, all the details that showed the
trench bed.

There was a disagreement between the two of them
over who was going to perform that. That was a large
part of the reason I think why they never reached an
agreement.

Now after they reached agreement with their
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second subcontractor, they submitted a letter with the
request to change and purchase the available plants.
Within 12 days the Department approved that request.

That same approval could have and would have
occurred four months earlier had they done the -- taken
the same action with their first subcontractor.

MS. NUNEZ: The first subcontractor never
formally requested any type of substitutions the way
the second subcontractor did.

As a matter of fact, he was speaking to the
landscape architect, among themselves, and saying, hey,
this is what I have, is this going to be okay. The
landscape architect told him, yeah, I think this will
be fine.

It was never a formal process. He knew what he
had. He had already purchased plants. The architect
said that is going to be okay. He never did nothing
formally. Nothing prevented him from doing that.

When the second subcontractor came on board, he
said, hey, let’s have a meeting and see what I have.
Nothing prevented the first one from doing that. We
know from conversations with the architect that he had
done that verbally with the architect. 1I believe the
architect even visited his nursery and saw the plant

material that he had, and he was told it would be fine.
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So, we don’t believe that is the issue why he did
not sign the subcontract. The documentation presented
by Florida Rock and Sand does not actually demonstrate
anything from the landscaper saying this is why they
won’t sign it. There is nothing from the landscaper
saying I won’t sign this subcontract because of the
plants.

MR. CROFT: Then in the precon that you just
heard, Kevin Baker said a couple of times, see what is
available, let’s get back together, meet and agree and
resolve it. That was on May 31lst.

The next time we heard from the contractor was in
September.

MS. NUNEZ: The 30th.

MR. CROFT: They made no attempt, either because
they were still talking back and forth and trying to
get a subcontractor, which they didn’t do until
October. They submitted approval for their -- for
Tropics North on October'3lst.

MS. NUNEZ: Sublet request.

MR. CROFT: Sublet request, which was approved on
November 4th. So, if there was a problem with
scheduling and getting plants it is only because they
weren’t able to resolve their contractual differences

with their subcontractor and were unable to reach an
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agreement and it delayed the whole process.

Also, it put the Department in a position -- you
know, we were up front. The architect said buy what
you can now, grow them to size as best you can. None
of that happened because of them being unable to reach
a subcontract agreement.

We were in a position four months later to accept
what was available at the time. We didn’'t get the
benefit of trying to grow and get a little better
compliance with the specs, yet we accepted the
available materials anyway.

MS. NUNEZ: Even though we had brought it up at
the precon, this is something we don’t want to get
into, let’s get this now, get the materials now. It
wasn’'t -- they presented like the landscaper was
admitting an error.

This is typically in the landscaping industry.
You spec something out. You have to compromise
depending on what is available.

That’s what the architect was doing. He is
saying it is not like the plant doesn’t exist, it’s not
available in that size. They are available smaller.
You can get them now, grow them. They may not be the
full size, but he was willing to work with them.

The burden was left on them to see what they
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could get because they didn’t have a subcontractor.
Although they said Droney would be the landscaper, the
burden was left on the contractor, find out what you
have, get back to us.

CHAIRMAN COWGER: We understand that.

MR. ROEBUCK: 1In the four or five months of this
lag, did you feel any responsibility to write the
contractor and ask -- if it was the most important part
of the job, one of the largest parts of the job, did
you feel any responsibility to push him, what are you
doing, have you got these plants ordered? What are you
doing?

MR. CROFT: I think they did talk to him in
September, but we weren’t aware of the problem because
they didn’t submit a notice of claim until October 8th.

MR. ROEBUCK: You were aware of the problem at
the precon when you were told you couldn’t get the
plants.

MR. CROFT: No, we told him at the precon to buy
the plants now, grow them to size.

MS. NUNEZ: And we will accept them.

MR. CROFT: We are assuming he did that. We did
what we could to help him provide this as best as he
can what was specified.

MS. NUNEZ: If you look at the time line, the
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precon was May 31lst. From then on -- time doesn’t
start until July 9th. When we leave the precon, we
don’t hear back from them as far as any plant
availability problems. We assume everything is okay.

In August the project engineer speaks with the
proposed subcontractor because he’s working with him on
an adjacent bike path. He mentions it to him I still
haven’t signed a contract, we are having problems,
this, that and the other.

That’s the end of August. That’s when we find
out, not through them, but through a sub that there are
problems.

Then I believe early September we issued a letter
saying you don’t have an approved subcontractor, what
is going on, who is going to do this work.

CHAIRMAN COWGER: Looks to me like what has
happened here is that DOT at the preconstruction
conference kind of turned this thing over to the
contractor, and your landscape architect, who was
contracting to DOT, not a DOT employee, to resolve this
matter.

MS. NUNEZ: Did what?

MR. CROFT: No, there was --

CHAIRMAN COWGER: Turned it over to the landscape

architect and the contractor to solve the problem.
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MR. CROFT: There was an agreement between the
original proposed sub and the architect even before the
precon meeting. They were talking about what was
available. That’s common. That same subcontractor
worked on the adjacent job. We had plant
substitutions. They worked them out.

There was never a delay, never a claim. There
wasn’t a problem with that subcontractor with what is
common, substituting or providing what is available
material.

MR. DEYO: I disagree with your comment. I think
the contractor through the playing of the tape at the
precon conference satisfied themselves at the time they
had to get with a subcontractor or nursery grower and
identify the location and source of the plant material,
and in doing so also established that they would be
able to work something out on receiving partial payment
for having that in a stockpile, that was a quote, or
identified reserve reservation area. I think that’s
clear. That will be in the minutes.

We have both documentations on here. I don't
think we need to pursue that particular item anymore.

MR. CROFT: Let me say real quick, Bill,
landscaping was not a critical item on this job. That

was the last thing that had to be done. It did not
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affect any of Florida Rock and Sand’s work. They were
able to go in, build the bike path, you know, do the
trenching. They could have done all that in September
and be done with the job.

MS. NUNEZ: Put up the signs, striping and
everything.

MR. CROFT: In fact, the as-builts, you will see
that’s actually what they did. They elected after we
approved the subcontract, approved the available plant
materials back in October, they elected not to come
back and do the plants until November -- I’'m sorry,
December 16th, after Florida Rock had already moved to
the other side, performed the trenching and the bike
path on that side.

So, the landscaping was never a critical activity
on this job.

MR. TORCISE: Can I have a chance to rebut this?

CHAIRMAN COWGER: Are you kind of at a break
point where we can let them come back?

MR. CROFT: Certainly.

CHAIRMAN COWGER: Go ahead.

MR. TORCISE: The District mentions
responsibility. I have to take extreme exception to
the way the Department considers responsibility here.

The Department has a contract with Florida Rock

CATHERINE WILKINSON & ASSOCIATES (904) 224-0127



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

69
and Sand. They have specified plants that don’t exist
and don’t exist in the quantity required.

The plans do not reflect growing them. The plans
do not reflect buying them and hoping that they grow to
size. The plans do not reflect the landscape
architect, an agent of the Department, working with
someone that doesn’t even have a contract with the
contractor and is not engaged in the contract.

Who is negotiating on behalf of the contractor
and who is negotiating on behalf of the Department?
That is the most reckless discussions I have ever heard
in my life where the Department is taking their
landscape architect, he tells the contractor they don’t
exist, he tells him that he can grow them but he won’‘t
pay them, then he changes his mind, tells them he will
pay them, but he will not accept them if they don’t
come up to size.

Then he says, okay, I will change that. I will
accept something less than that.

The responsibility was for the Department to get
up in the meeting, like Kevin Baker said, schedule
another meeting the next day, and require a different
type of plant that met the requirements of the contract
so we could engage a subcontractor to perform this

work.
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responsible about how the Department acted in this
particular issue.

MR. MURPHY: 1I’'d like to add that the
contractor -- the statement that the landscaping was
not critical, the contract requires the landscaping to
be completed in two parts.

The schedule we submitted at the precon reflects
landscaping in September and December. We had -- the
requirements of the contract said build one side, then
go to the other side, build one side in its entirety.

The Department relaxed that requirement in
October when they had to change the plant material.
There was -- once that relaxation occurred, our
contractor came out in December and proceeded
completely from one end of the job to the other, both
sides, and completed his work. So, it was a critical
activity.

The subcontractors are provided a schedule when
they are sent a subcontract to execute. That schedule
indicated landscaping in September.

That’'s maybe an indication why our subcontractor
would not sign an agreement because he had to acquire
these plants and grow them and meet the spec. There

was no other deviation -- no other allowance at that
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time. He had to have them by September.

That’s -- hindsight is a different story because
of the changes that occurred later, but it wasn’'t -- it
was a critical activity. It was a very important
activity, too.

MR. CROFT: Let me respond a little bit. The
contractor when he bids a job, he is responsible to
assert that he has materials available to perform the
work. He is responsible to bring to the Department’s
attention if there is a problem with any kind of
shortage or anything being unavailable that he can’t
build the job as specified.

The contractor never did that. He either didn’t
attempt to locate the plants when he bid the job or
else he failed to secure them if he did call and find
out there were some there at that time.

Then he waits until eight months later and when
he first makes a request of the Department says I have
a problem, I'm being delayed, and requests an alternate
plant species.

CHAIRMAN COWGER: It wasn’t eight months, was it?

MS. NUNEZ: From letting. The letting was in
January.

MR. CROFT: So, the Department as soon as they

made a request, the architect went with them to look at
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what is available and agreed, okay, we will accept it.
By the same process, it would have happened months
earlier had they -- it’s the contractor’s
responsibility, the subcontractor or whoever is
performing the landscaping to go to the nurseries and
find out what is available.

The Department in no job, you know, goes out and
secures. We are not providing the plant materials. We
specified they have to go seek out where it is
available, where they can get the best price. That’s
always the contractor’s responsibility.

CHAIRMAN COWGER: You mentioned common practice,
that substitutions are a common practice. On other
jobs was it as extensive as this where you substituted
virtually every plant, either species or size?

MR. CROFT: Well, it depends on the job. You
know, I can’t get into specifics. The two adjacent
jobs, I don’t know what the numbers were.

In most cases the contractor -- the landscape
contractor when he bids the job, he’s aware of this.
They very commonly go buy undersize because they can
get it cheaper, they can grow it themselves up to size.

When they provide it to the Department it will
meet the specifications. 1It’s common. It’s always

done. They do that.
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As I said, in order to secure the material at the
lowest price, they buy it early, you know, what is
available and grow it to size.

MS. NUNEZ: Which the first subcontractor did.

MR. CROFT: 1In this case they never reached an
agreement with the subcontractor until they were, you
know, halfway into the job, day 90, did they propose
and say we can’'t get materials, would you accept these
alternates.

MS. NUNEZ: Let me point out by submitting a bid
to the Department without notifying us of any problem
with availability, the burden is on him to say, hey,
work with me on this, I can’‘t. When they did request
that we gave them the extra 12 days.

CHAIRMAN COWGER: This is a sensitive one, but
I think that it needs to be -- the question needs to be
asked.

There was a lot of discussion -- some discussion
earlier by DOT about the fact that there was a -- some
sort of an uncertainty between the contractor and the
original proposed subcontractor in regard to the
trenching issue. The inference is at least that was a
substantial part of the reason for them never being
able to enter into a contract with the original

proposed subcontractor.
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Does that fairly state what you said? I think we
need to let the contractor answer that. I will be
uncomfortable without some comment on that.

MR. MURPHY: Florida Rock and Sand performed the
trenching on the project. We intended to perform the
trenching. Our equipment is -- for a little
background, the rock there is extremely hard. Most
pipe installations are done with a trencher. We own a
trencher. The trencher’s dimensions are almost perfect
to this metric project. We had all intentions of
trenching this requirement.

The landscaper did provide the compost, the final
landscaper did. We expected either landscaper to
provide the compost. There was no issue there.

It’s interesting to note how DOT acquired this
information. I think there’s a lot of hearsay going
on. I think a lot of it has to do with a disgruntled
subcontractor who had the project taken away from him
because he dragged his feet.

The information that’s been acquired by the
Department, one memo is dated October -- rather
mid-September. It was after the subcontractor was
ordered not responsive, I should say, and didn’t
execute his contract.

Another memo, which we just saw recently in this
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booklet, was drafted by the same project engineer on
November 21, 1997.

We didn‘t have a problem on the issue of
trenching with our subcontractor.

CHAIRMAN COWGER: You are saying that did not
enter into your negotiations with the original proposed
subcontractor at all?

MR. MURPHY: No, sir.

CHAIRMAN COWGER: The issue was plants, plant
availability?

MR. MURPHY: Exactly. We could not get him to
sign a subcontract. He was in communications with the
landscape consultant. We understand that he did
purchase some of this material and attempted to grow
it.

I did not inspect it. I’'m not certain that he
did or not, aside from that when we did get the new
subcontractor he was asked if this new subcontractor
would come to his nursery and look at these plants that
he has, which he did, and he found them to be
substandard, and he did not purchase them from this
previous proposed subcontractor’s inventory.

This was in October, October-November I would
imagine. Even with that timing, don’t know when he

purchased them, don’t know if he had them in inventory
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to begin with, but they still didn’t achieve the
specifications in as late as October or November.

CHAIRMAN COWGER: I think we have heard enough on
it.

Contractor, one more thing. When you prepared
your bid on this job, did you have a quote from a
subcontractor or where did you get your prices?

MR. MURPHY: We had a quote from three
subcontractors. We relied on their quotes. We are not
in the landscaping business. I am personally not
totally knowledgeable about landscaping. We rely on
this. 1It’s a specialty item.

If they provide us prices in accordance with what
the plans and specs provided we rely on those, and we
bid it accordingly. That was several months before the
award. And again there was a 60-day flex time.

MR. DEYO: Prior to this project had your company
had experience with landscape of this magnitude,
numbers of plants and all? Had you done some in the
Keys and the vicinity?

MR. MURPHY: We had done a mitigation project
which did inquire import of plants. There was a lot of
transplanting.

MR. DEYO: This was the first of its type where

there was major trenching and a zillion plants or
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whatever?

MR. MURPHY: For the most part, yes, in the Keys,
yes. Absolutely.

MR. ROEBUCK: Could I ask a question. There were
two jobs prior to this bike path job. Did they both
require that extensive a quantity of planting to be
done, and did the same situation occur?

MR. CROFT: The same situation, not to the
extent. I don’t recall exact plants, but there were
some tree change-outs and it didn’t have any ground
cover in the contract.

MS. NUNEZ: And they accepted smaller trees.

MR. CROFT: That’s the one that was the same
original subcontractor was the subcontractor on that
project. We had no problem on that job with the --
executing the subcontract agreement with the prime and
then making swap-outs for available plant material or
sizes.

Another thing, as far as the trenching issue, I'm
just going to say that was a statement that was made by
Gerry Droney who was the original proposed
subcontractor to our project engineer that there was a
dispute over who was going to do the trenching.

If you look at, and I think it’s included in one

of the documents, the subcontract proposal from Florida
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Rock and Sand to Droney does not mention one way or the
other, does not address the issue of trenching.

There is no separate pay item for trenching.

It’s included in the landscape. So, there was no
clarification in that contract of who was going to
perform it, and I understand that was why the -- that
subcontractor had a problem and wanted to clarify the
scope of his work.

If you look at Tropics, it was spelled out
specifically in their subcontract that they were not to
perform the trenching.

CHAIRMAN COWGER: Would not perform?

MR. CROFT: Yes.

CHAIRMAN COWGER: That’s the way it was, you all
did the trenching?

MR. MURPHY: Yes.

MS. NUNEZ: Let me go back to what he has to say.
The other bike path had a problem with the plants not
available at a certain size and the contractor provided
smaller ones, two for one, no problem.

MR. ROEBUCK: No problem, two for one.

MS. NUNEZ: They were half the size.

CHAIRMAN COWGER: Okay.

MR. CROFT: It was an equal swap-out for him.

CHAIRMAN COWGER: I think we have had enough on
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this issue. We are going to go in a minute to the
plants that were rejected by Monroe County down toward
the end of the project, but I do have to ask one thing.

That’s in regard to looking at the figures in the
red number 5 that the contractor submitted about four
or five pages back where he sums up how he got the
$114,000. I think we need to hear just a little bit
about why the contractor feels that he is due overhead
for those 77 days.

Let’s try to keep it as short as we can. That'’s
a big dollar item. We haven’t heard anything about it
that I know of specifically. We may have heard some
general things.

Why is it that you think you are due 77 days of
extended overhead?

MR. MURPHY: It goes with something Mark had said
earlier, that if we had this information and we had the
proper plants specified we could have performed this
work in September and we could have walked away from
this job entirely, a whole lot earlier than the job
required or the job allowed.

We feel the time lost between the initial start
date of July 9th and the time in which we had a
resolution to the plant issue is compensable time. We

shouldn’t have been involved in the project. It
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precluded us from finishing the job earlier and moving
on to other things.

The contract did not at all reflect any kind of
growing period or nursery period.

CHAIRMAN COWGER: I think we understand that.
Let me ask you, are you saying that if it hadn’t been
for this delay due to the plant problems that you would
have finished the job 77 days earlier?

MR. MURPHY: We completed the bike path
November 26th. All the paving and earthwork was
completed. Yes, we would have finished the job
earlier. If we were able to go to the nursery on July
9th and purchase all the plants, we could have had the
job done at least 77 days earlier.

CHAIRMAN COWGER: What was that day, November --

MR. MURPHY: November 26th, the day before
Thanksgiving we finished paving.

CHAIRMAN COWGER: Since we got off into this,
DOT, I think you need to have the opportunity to rebut.
The main thing I'm interested in hearing is could they,
in fact, have finished the job November 26th without
this delay. That’s all we are interested in.

MR. CROFT: I don’‘t know if they could have or
not. They always showed -- the original schedule

showed the landscaping occurring after they finished
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the bike path. That was not the end date or the last
activity in the original plans.

They did not submit an early completion schedule
on this job. Their schedule indicated they were going
to use the full 185 days, which would have put it the
middle of January I think is what it showed on their
schedule.

In reality this job ran ten days over the
approved time included in the 12 additional days that
were granted. So, there’s no impact of 77 days.

I don’t know where that comes from.

Also, I want to point out, the landscape did not
affect their activities. They could have performed all
of their work at any time -- the trenching, on both
sides. As soon as they finished the first side, as
soon as they requested to proceed with the other side
before the landscaping was installed, it was approved.

So, they could have performed that work at any
time with no impact from the landscaping anyway.

And also as we pointed out, the landscaping
delays, six or eight weeks after it was approved, to go
in and begin planting, even after we approved, as soon
as we approved the available plant materials, they --
the subcontractor elected not to come until later.

That was his choice. It wasn’t because plants were not
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available at that point.

MS. NUNEZ: The 77 days they arrive at is from
when the landscaping should have started according to
their schedule to when it did.

It’s not a completion-type thing. If you look at
the completion it’s a lot less, and there’s -- like
Mark just mentioned, the landscaper could have come in
a lot earlier than he did.

He elected to wait until right before Christmas.
The trenches were done several weeks prior to that.

Had he come in when the trenching was done, he could
have had it done by the first week in January and he
would have been in contract time. The time has nothing
to do with the changes.

MR. CROFT: Also, they asked for overhead. There
were a couple of extended periods where they had no
equipment on the job. They were not out there. That
equipment was producing for them elsewhere. You know,
it wasn’t allocated to the job, therefore I don’'t know
where they relate that time period to overhead.

It was over 100 days that the contractor could
have worked on this job that he elected not to.

CHAIRMAN COWGER: We are going to try to wrap
this up. I think it’s fair to let the contractor come

back one more time and hopefully we will go on to the
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next item.

MR. MURPHY: The Department documents us as
commencing work in July. We did start work in July
when the clock started. They also document 66 nonwork
periods.

There was no need for us to be working. If we
didn’t have a landscaper on board, we were still -- one
of the issues was trenching and the compost, the
compost being the responsibility of the landscape
contractor. The landscape contractor that we did send
the second subcontract to did provide us compost in
advance of him signing the contract. We were working
haphazardly. We would work, stop, we moved equipment
in, moved equipment out. It was disjointed.

The bike path was completely finished before
landscaping started on both sides of the highway. It
was contrary to the logic presented. We were extended.
We built the bike path before landscaping commenced.

We built landscaping after the bike path was finished.

We had very little concurrency. The Department,
because of the Department’s actions, we lost our
concurrency.

The reason the project finished on time, or
within days of time was because the Department relaxed

the separation between the ocean side and the bay side
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restriction of completion.

CHAIRMAN COWGER: Does anybody have any strong
objection to us moving along now?

MR. DEYO: I have one question. Two points in
your claim, you give a -- the overhead cost 571 per
day. 1Is that a job completion audited rate? This will
come up later in our deliberations.

MR. MURPHY: No, the Department hasn’t performed
an audit of our --

MR. DEYO: Is this from your job records? How
did you arrive at that figure? Unless I overlooked it
in your calculations.

CHAIRMAN COWGER: The calculations are at Tab 7.

MS. NUNEZ: 1It’'s right behind the preparation
costs.

MR. DEYO: In the black Tab 77?

CHAIRMAN COWGER: The green Tab 7. The second
page is how they calculated their overhead.

MR. DEYO: Prep costs. Okay.

MR. MURPHY: We have experienced a DOT audit
several years ago, and that’s the basis of doing it the
right way, but at that time we submitted something
similar.

MR. DEYO: That answers my question.

CHAIRMAN COWGER: Do you have another question?
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MR. DEYO: It was tabbed as document prep costs.

CHAIRMAN COWGER: Okay.

MR. MURPHY: We are not really proficient in
preparing these. We don’t really want to be either.

MR. DEYO: These are your calculations, though?
It’s on the job rates?

MR. MURPHY: Yes.

MR. CROFT: I just want to say something. I hope
you all will take a close look at the schedule versus
actual work that is in the presentation. He indicated
they started work on the first day. The only thing
they did on the first day was survey. They didn’t
actually come back on the job until the 24th day.

CHAIRMAN COWGER: What day roughly did they come
in and go back to work?

MR. CROFT: August 1lst.

MS. NUNEZ: Then they left again for another
month.

MR. CROFT: Left again on September 4th and were
gone for another month.

MS. NUNEZ: The other thing I wanted to point
out, there is not much concurrency in this schedule.
They were going to do like one thing at a time. The
fact that they ended up being able to do a few things

at one time saved some time, but the original schedule
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showed the compaction, the paving, the landscaping,
this and that.

CHAIRMAN COWGER: Can we move on? Okay. Now we
are going to move to the issue of the -- what do you
call them, scaevola plants. That’s item one, UP-1 in
the contractor’s original claim. Let’s not spend a lot
of time on that.

MR. MURPHY: Okay. The scaevola change occurred
December 23rd, 1996, day 165 of 185. The Department
directed Florida Rock and Sand to stop planting one of
the species specified. The Department did not arrive
at an alternate species until I believe January 9th.

The Department requested Florida Rock and Sand to
issue a change order or to request -- requested Florida
Rock and Sand to present a proposal, which we did
within two days. The Department at the same date
rejected our proposal. This was day 171 of 185.

The change involved 1300 plants and it also is a
time in the schedule in which we were to be done with
all landscaping and all mulching and we were to be
within our scheduled punch list work.

The Department recognizes punch list as
chargeable time and we, in turn, put it in our schedule
as chargeable time.

The Department at that time -- at that time
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Florida Rock and Sand submitted the value of exactly
what the subcontractor issued his costs. He asked for
$2.25 more than his costs.

Florida Rock and Sand pulled the subcontract out.
His cost was so much money. Add $2.25 to it on this
new item, and add the allowable FTBA mark-ups and
submit that.

We also submitted a value for watering and
maintenance of traffic, which would be extended because
of this.

The timing of this change as it turns out, was in
advance of this work happening. As it turns out, the
Department issued a -- disagreed with our prices and
issued no time and directed us to proceed on the 19th
of January.

Florida Rock and Sand requests payment for the
accurate price of the plants plus mark-up and time to
perform this work.

CHAIRMAN COWGER: I think we understand that
issue pretty well.

MR. MURPHY: There was additional work, there was
work being performed concurrently with this. The
contractor had to also mulch these areas, which the
Department doesn’t recognize as contract time.

One thing in this issue which is striking is that
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here again we have a landscaping problem. It’'s
extremely late in the job.

The County, Monroe County advises the Department
that the scaevola is considered an exotic and a
nuisance plant in the Keys, and it goes back to the
quality of the landscaping design which we had a
problem with earlier on in the job.

The consultant specified here an exotic or a
considered exotic in the Keys. There are memos from
the Department which clearly says do not plant these
and give the contractor time and compensation.

The contractor was -- had a significant dispute
over about $1500 in difference in compensation and was
authorized at no time, even though our project schedule
says we were to be well within our punch list work, the
job was cleaned up and completed and on to final
acceptance.

CHAIRMAN COWGER: DOT, what do you have to say
about that? Let’s try to get through as quick as we
can. We are not talking about much money.

MR. CROFT: The dates are all outlined in the
as-built schedule as included in Tab 5 of our rebuttal.
The change came about on December 23rd. The contractor
then was on Christmas vacation from the 25th through

the 1st.
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The replacement plant was identified January the
3rd. Actually he began planting, then was available on
the 13th, and they actually planted them on the 21st
through the 23rd.

If you look at the schedule you will see that the
landscape subcontractor wasn’t impacted by this because
he had lots of other plants to plant. He simply left
that activity, began planting something else with the
same forces.

Once the prices were agreed and the work was --
the substitute identified, he then rescheduled that
into his work.

It was completed before he completed all of the
other remaining landscape items. It was completed on
the 23rd. He didn’t finish until the 28th I believe or
30th, until January 30th.

So it’s our position the work was not critical.
It wasn’t critical to the job because the contractor
had other work going on. He was still installing signs
and striping, until after the landscape was completed.

And since the landscaper -- in fact, there is no
claim from the landscape subcontractor, you will note.
They say there’s no impact. They didn’t submit any.
They were satisfied with the negotiated price for the

difference in the cost of the plant material.
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Therefore, we didn’t feel there was time due.

However, we did grant them three days
noncompensable because of the extra time it took the
landscaper to physically plant the replacement plants.

MS. NUNEZ: 1In looking at the schedule, the
second attachment in our Section 6 is the daily
planting record. You can see in there it’s like two
sheets of a spread sheet what he planted every day.

You can see what he planted and what he did after that.

He still had work. He was basically -- kept on
going without the other material, then went to this,
then mulched the job.

MR. CROFT: The letter they are referring to from
the design project manager saying pay the contractor
the extra costs for delays, that’s when the issue comes
up. They don’t have knowledge of what the schedule is,
what he is doing. They are saying address the issue.

CHAIRMAN COWGER: Okay, the issue comes down to
two things. There’s a difference between the
Department and the contractor on the unit prices that
should have been paid for the substituted plants.

The other issue in here is that there was a
period of time when there was no payment made for
these particular plants, even after they were installed

and -- well, they were on an estimate one time and then
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they were taken off. Why were they taken off?

MR. CROFT: That was an error on the Department’s
part. They were taken off because -- since we didn’t
have an agreement on the payment, we had directed the
work to begin.

We began processing a payment for -- a unilateral
payment. The unilateral payment didn‘t get final
executed and into the system before the final estimate
was submitted, was reviewed and submitted to the
contractor.

Because that happened, whenever the project
engineer submitted his final quantities for the
scaevola plant, he had previously paid for the stuff
under that item, but to submit his final quantity, he
had to reduce it to what was going to be on that item.

Unfortunately the other item wasn’t executed, so
whenever we sent the final offer from the final
estimates office, a deduction occurred.

CHAIRMAN COWGER: You did not have an executed
supplemental agreement basically is what you are
saying?

MS. NUNEZ: Right. That took a little while. We
initially sent a supplemental agreement with a
reservation of rights. They wouldn’t sign it. It

actually sat out there for a couple of weeks until it
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was determined that they were not going to sign it.
Then we had to redo it as a unilateral payment.

CHAIRMAN COWGER: I think we have heard enough on
that issue. Do you have anything else you want to say
real quick?

MR. MURPHY: One of the particulars is that they
had -- they considered this a $2.25 add to the scaevola
item. We considered it a new item. We priced it that
way. The scaevolas were not planted -- 140 were and
they were removed, but the Department paid for 1300
plants under the scaevola pay item and then withdrew
it.

CHAIRMAN COWGER: I understand.

MR. MURPHY: The letter authorizing us to
proceed, just for background, the Florida Rock and Sand
was not directed to proceed with this activity until
January 19th. The plants were located and secured on
the 13th.

The Florida Rock and Sand subcontractor went out
of his way to be sure that he had these plants on the
13th. We got direction to proceed on the 19th. We
started work on the 20th or the 21st.

I think that’s -- we moved quickly. The letter
of the 19th directing us to proceed said there was a

supplemental coming with the engineer’s values, and no
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additional time. We did not agree with that.

MR. CROFT: The reason we paid it as we did is it
was a simple material change. The scope of the work
didn’t change. The contractor, similar size plant, all
he did was change the species.

He submitted his costs for the increased costs
that he incurred. We applied the appropriate FDOT
mark-ups for the prime and that’s how it was paid.

MR. MURPHY: We disagree in that the scope hasn’t
changed. In fact, 1300 plants were issued on stop --
stop work order was issued. A delay between stop work
order and resume work order from December 23rd to
January 19th, which was the 171st day of the contract
of a 185-day contract.

I believe the scope did change in the fact that
we had to acquire these and install these without any
time extension. 1It’s an entirely different matter.

The reason the sub hasn’t filed a claim with us
is because we paid him exactly what he asked for. We
paid him when he did the work.

We also did not charge him liquidated damages in
the neighborhood of $28,000, which the Department
assessed against us because we were doing landscaping.

CHAIRMAN COWGER: I don’t think we need to hear

any more about that.
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We did grant them three days.

CHAIRMAN COWGER: Can we go on to the next
part -- before we go to the next part, several places
in here, before I forget to ask the question, several
places in here the contractor makes mention of
additional contract time for additional contract days
one place and several different places.

Is the intent of that to document your position
that the ten days liquidated damages should be relief?

MR. MURPHY: Yes.

CHAIRMAN COWGER: That adds up way more than
ten --

MR. ROEBUCK: Twenty-seven, thirty days.

CHAIRMAN COWGER: You are just giving us a list
to choose from.

MR. MURPHY: Change order 5 which was the
scaevola change requested 41 days. That was our best
guess at finding the material, purchasing it, getting
it delivered, providing we got a quick response and

direction from the Department.
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CHAIRMAN COWGER: Where you mention those days in

your summary where you particularly talk about a dollar

and additional calendar days, all you are talking about

there is justification for at least the liquidated
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damages?

There is no other money directly involved with
that particular thing? You may have it indirectly
somewhere else, but it shows up elsewhere when you do
that? 1Is that correct?

MR. TORCISE: I think we have shown the indirect
overheads we are seeking for delays in the appropriate
items. There is a sufficient number of items that
would more than compensate for just the ten days.

CHAIRMAN COWGER: You answered that question.

MS. NUNEZ: Can I add something. Bob said at
the time they submitted the change order, which was
January 15th, they thought it was going to take them 41
days to acquire the plants and all. That’s the time he
expected.

Well, the subcontractor had the plants available
from the 13th. The plants were available. Considering
it only took three days to install -- I'm not sure what
the 41 days constituted, but he already had the plants
when he submitted that change order.

CHAIRMAN COWGER: He had them?

MS. NUNEZ: Yes, the landscaper had them since
the 13th, and we got the change order on the 15th.

MR. CROFT: The landscaper was performing other

work. He was continuing to work on the job.
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MS. NUNEZ: He never pulled off.

MR. CROFT: He stayed waiting as a result of this
change.

CHAIRMAN COWGER: Okay, let’s go on to the next
item.

MR. MURPHY: The back end of Tab 5 is the
quantity of mulching and ground cover. We don’t agree
with the Department’s changes in these items. We don’t
agree with the way they measured it. We measured it
and we want to be paid for the quantities.

In the particular case of mulch, it’s square
meter measurement. The Department places this, again,
in a computer program which we are not familiar with
and arrives at a number. There’s not a lot of value
here, but it’s probably more principle than anything.

In the ground cover item there are 4860 plants
out there. The Department measures them after the
90-day growth period. There was an issue over the
quantity. I think if anybody counts these things, they
will count a different number every time they count
them.

Also at that time, the weeds are growing probably
as high as the plants, and I'm not so sure they can
recognize the difference between a plant and a weed.

CHAIRMAN COWGER: What is a ground cover plant?
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It’s not all these other plants, it’s like a liriope or
something like that?

MR. MURPHY: Spider lilies --

MS. NUNEZ: There'’s several species in the plants
but there’s only three different pay items. We pay
depending on the size. You have trees, shrubs and
ground cover. The small plants are ground cover which
is some of the ones we have been talking about.

CHAIRMAN COWGER: Trees, shrubs --

MR. DEYO: Trees, shrubs and ground cover.

MS. NUNEZ: Within ground cover there’s several
different species, which are the ones we have been
talking about.

CHAIRMAN COWGER: That’s where the 4860 comes,
from that. That’s good enough.

MR. MURPHY: We do note that Florida Rock and
Ssand was directed to go pull weeds. The landscaper
went out and sprayed on a very windy day a herbicide to
kill the weeds. He killed as well some 300 plants,
give or take a hundred, because -- then that count was
who knows what.

The landscaper on his own at no additional cost
went back and replaced the plants that he sprayed that
got sprayed with herbicide.

Again, we are requesting plan quantity. We are
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not asking for the extra 300. We just basically want
to be paid plan quantity for something we did. We
planted them once. We planted them again after we
damaged them. That'’s our case.

In fact, in a meeting with the Department, the
landscaper and the landscaping consultant, the issue
came up of recounting these things. The landscape
consultant said pay plan quantity. That apparently
carried no weight. We are suffering a deficient
quantity. We are asking for final plan quantity.

CHAIRMAN COWGER: I think we can wrap those two
items up pretty quickly.

On the mulching part, DOT’s position is we went
out and measured it and we made payment on final
measurement.

MS. NUNEZ: There was a meeting on what the
dimensions of each area would be. That’s what it was

based on, an estimate for payment purposes. When the
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areas were put into the system, this is the number they

came out. The contractor hasn’t submitted anything to
substantiate the number he is asking to be paid.

We have our calculations attached in this. It
shouldn’t be a surprise to anybody that’s what was
agreed on with the landscaper and the prime.

The ground cover is not a plan quantity item.
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The specifications say we will only pay for live
material. The subcontractor never really replaced all
the dead plant material.

Florida Rock and Sand was advised of this. They
were asked to replace the plant material. When they
didn’t, they were told we will deduct the dead plants.
They knew what quantity would be paid.

They had the opportunity to replace them and get
paid for the full amount. Yes, they were installed at
one point but the subcontractor killed them.

MR. CROFT: Our number is based on an actual
count.

CHAIRMAN COWGER: Okay. We can leave that issue
unless somebody has something real burning to say.

MR. TORCISE: I got it.

CHAIRMAN COWGER: Go ahead.

MR. TORCISE: This issue brings to mind the
two-headed monster that the Department seems to take --
they will take a position that the landscape architect
can make a decision and he can change the plans and
specs and he can take little plants and accept them and
there’s no penalty to the contractor who has a contract
for different size plants.

This particular case is a case where he shows

that he agrees to plan quantity and the Department goes
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out and counts plants.

So, it’s also again true for truck measurement,
you know, the Department is supposed to measure every
truck in that spec and they don’t do it. 1It’s just --

MR. DEYO: I think you have explained that part.
We need to move on.

MR. CROFT: Let’s not confuse contract
administration with landscaper --

CHAIRMAN COWGER: I don’t think we need to hear
any more about that issue. Do you have any other
points nonrelated to that that you want to make before
we leave it?

MR. TORCISE: Pardon me?

CHAIRMAN COWGER: Do you have anything that you
want to say in addition to what you said on another
issue?

MR. TORCISE: I think everything has been said
fairly accurately. I'm all right.

CHAIRMAN COWGER: I think the only other issue
remaining is the document preparation.

MS. NUNEZ: The multi payments, they want
interest.

MR. DEYO: We skipped that, you go to
documentation, liquidated damages.

CHAIRMAN COWGER: Everybody agree to that? We
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have documentation from both parties.

MR. DEYO: 1It’s a 249.50 claim. We accept
you’'re —-

MR. TORCISE: 1Is it a typo?

MS. NUNEZ: No.

MR. TORCISE: You accept it?

MR. DEYO: We accept your claim as written to
review. We accept their rebuttal as written to review.

MR. MURPHY: I would just like to say that we --
it’s an example, the value is small, but it’s an
example of how we were treated on this project with
withholding of payments without just cause.

The reasons given within three days of the
cut-off date of withholding or possible withholding,
may be withholding payment is not at all related to
this item.

We feel like again the strong arm of the
Department was acting in an abusive way and it carried
out through the final estimate. There was no just
reason for them doing this.

MR. CROFT: I would say to that it’s a good
example of the lack of cooperation by the contractor
and lack of concern for public safety and maintaining
the job.

CHAIRMAN COWGER: I want to go on then to the
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here on interest on liquidated damages which the Board
can deal with without any further testimony.

So, let’s go on to the contract, cost of
preparing the contract -- preparing this request. The
only thing we want to hear there is basically why you
think you are due this, Mr. Contractor.

And DOT, why you don’t think he’s due it,
obviously, and any comments you might have on the
reasonableness of the cost.

So, Mr. Contractor, why don’t you all start off.

MR. MURPHY: We feel that we are due this
reimbursement for preparing this document, for having
to appeal to the Arbitration Board to seek fair and
reasonable compensation. This is a valuation of what
it costs for us to prepare this and to be paid
properly.

This is the second version, by the way. The
first version was prepared earlier.

CHAIRMAN COWGER: We have that information.

MR. MURPHY: We are unfunded for several things.
We are also penalized on top of being unfunded. We
resolved some of those in final estimate which
arrived -- the Department says July 25th. 1In reality

I believe that was recalled and reworked.

CATHERINE WILKINSON & ASSOCIATES (904) 224-0127

102



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

This document was submitted within the 30 days
allowed by the Department to submit a qualified letter
of acceptance. I have not presented that information
in this document, only in that it was an issue at the
time.

We had to prepare this document when the final
estimate arrived describing what the DOT had solved or
had not solved at the time with the submittal of the
first request for adjustment. That’s all.

CHAIRMAN COWGER: DOT?

MR. CROFT: I just want to say we believe the
preparation of this document is contract requirement.

The contractor is obligated by the specs to document

103

any extra costs that he may have incurred or extra work

that he feels that he is due.

That’s the importance of the specs. Also, we
don’'t feel that he has substantiated -- has a
substantiated claim.

The Department also has incurred considerable
expense if you were to add up the hours that we spent
in preparing a rebuttal and these documents.

And also, their preparation costs are grossly
exaggerated I think. 1If you look at the hourly fees
they are charging, either they are exaggerated or I'm

going to ask Steve for a job.
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Also, you know, these are ali salaried employees.
Their efforts towards this job did not impact or cause
the company to lose any money coming in in any way,
shape or form. Those are not damages.

MR. DEYO: I had one question, Mr. Chairman. The
document prep cost is broken down. Are these hourly
wages that are documented? What does $29 an hour for a
clerk include?

MR. MURPHY: It includes all -- includes a value
for the rate which we pay our people plus Workers’
Comp.

CHAIRMAN COWGER: All the burdens on it.

MR. MURPHY: And profit on the effort. It would
be a billable rate.

MR. DEYO: The profit on the effort for document
preparation?

MR. MURPHY: To which we added our bond premium
at the end, if you will note.

CHAIRMAN COWGER: I know we have proceeded
through a rather complex, long thing in a relatively
short period of time, but I think the Board has enough
information now to deal with the issues. So we are
going to go ahead and close the hearing.

Mr. Deyo, do you have any further questions?

MR. DEYO: No, sir.
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CHAIRMAN COWGER: Mr. Roebuck?
MR. ROEBUCK: No.
CHAIRMAN COWGER: This hearing is hereby closed.
The Board will meet to deliberate on this claim on
January 22nd. You will have our final order shortly
thereafter.

(Whereupon, the hearing was concluded at 1:10 p.m.)
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