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STATE ARBITRATION BOARD
ORDER NO. 8-95
RE:
Request for Arbitration by
Ajax Paving Industries, Inc. on
Job No. 10130-3548, 10130-3550 & 10130-3551 in
Hillsborough County
The following members of the State Arbitration Board
participated in the disposition of this matter:
H. Eugene Cowger, P. E. Chairman
Bill Deyo, P. E. Member
John Roebuck, Member
Pursuant to a written notice, a hearing was held on a
request for arbitration commencing at 10:35 a.m., on Tuesday,
October 24, 1995,
The Board Members, having fully considered the evidence

presented at the hearing, now enter their order No. 8-95 in

this cause.

ORDER

The Contractor presented a request for arbitration of a
claim in the amount of $249,327.00 for the cost of additional
labor, equipment and supplies associated with grading,
removal of existing pavement, and maintenance of traffic and
erosion control features during the period between
December 7, 1993 (Calendar Day 29) and June 28, 1994 when
work on the overall projects allegedly could not proceed in
an efficient manner because of delays related to plan
ambiguities in regard to the traffic signal strain poles that

were a part of the contract ($229,707.00) and the amount of
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liquidated damages assessed (18 CD @ $1,009 = $19,620). In
addition, the Contractor added to his claim interest on the
amount claimed.

The Contractor presented the following information in
support of his claim:
1. These three projects had many dependent operations that
required a specific order as sequenced by the Traffic Control
Plan for each project and the contract time was set based on
working all three projects simultaneously. Maintenance of
Traffic and Erosion Control work had to be accomplished
through the duration of the projects
2. The work on the traffic signal strain poles was delayed
while ambiguities in the plans for these items were being
resolved. Our approved work progress chart indicated work on
installation of the strain poles to begin on December 7,
1993, but we could not begin installation until June 6, 1994,
because the design details for the poles was not resolved
until February 1, 1994 and our signalization subcontractor
was delayed in returning to the projects by other previously
scheduled commitments.
3. The delay in installation of the strain poles adversely
impacted progress on many dependent roadway construction
operations requiring a specific order to allow construction
to proceed simultaneously. Construction traffic control
devices and signs were maintained throughout the work in
order to accommodate the traffic patterns established to

facilitate construction. We attempted to mitigate the
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additional cost by performing work on non-subcontracted
roadway items with the same small crew that was needed to
perform required daily maintenance of traffic and erosion
control work.

4. Our monetary claim is based on the cost of grading,
removal and maintenance of traffic and erosion control work
accomplished between December 7, 1993 and June 28, 1995 plus
associated home office overhead during that period. We have
deducted from these costs amount received as payment for the

contract items covering this work during the period.

The Department of Transportation presented the
following information in rebuttal of the Contractors claim.
1. The Department admits that ambiguities in the plans
affected progress on completion of the traffic signals,
however, there were no ambiguities in plans and
specifications for other contract items and there is not
interdependence between work on the strain poles and work on
roadway contract items.

2. The Department did not require a certain sequence of work.
Scheduling of activities performed during the "strain pole
delay period" was at the discretion of the Contractor. The
"piecemeal" nature of sequencing of activities is a
consequence of poor management of the project by the
Contractor.

3. Curb work, grading, road work, sidewalk and final dressing

were completed prior to commencing installation of the
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traffic signal strain poles. This substantiates our
contention that above-ground signalization items did not
affect work on those items.

4. The strain poles were located sufficiently remote from the
proposed limits of widening to not impede work on any roadway
items. Work items completed after commencement of work on the
traffic signals could have been accomplished before
commencing work on the traffic signals.

5. The Contractor has not provided an explanation of how the
additional costs claimed are attributable to the strain pole

delay.

The Board in considering the testimony and exhibits
presented found the following points to be of particular
significance:

1. The additional contract time granted for strain pole
delays did not take into consideration the period between
authorization for work to begin on the revised strain poles
(February 1, 1994) and the date the shop drawings were
approved (April 7, 1994). The period between February i1, 1994
and March 11, 1994 was consumed by erroneous design of the
strain poles by the Contractor's supplier.

2. The duration of the signalization work was extended
substantially by the delays related to the Department
arriving at decision on the design of the traffic signal
strain poles.

From the foregoing and in light of the testimony and
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exhibits presented, the State Arbitration Board finds as

follows:

The Department of Transportation shall reimburse the

Contractor in the amount of $55,000 for his claim, This

amount includes releasing $19,620.00 in outstanding

liquidated damage.

The Department of Transportation is directed to

reimburse the State Arbitration Board the sum of $406.00 for

Court Reporting Costs.

Tallahassee, Florida

Dated: 19 December 1995

Certified Copy:

-

H. Eugene Cowger, P. E.
Chairman & Clerk, S.A.B.

19 December 1995
Date
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~3ohn P. Roebuck
Member
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PROCEEDTINGS

CHAIRMAN COWGER: This is a hearing of the State
Arbitration Board established in accordance with
Section 337.185 of the Florida Statutes.

Mr. Bill Deyo was appointed as a member of the
Board by the Secretary of the Department of
Transportation.

Mr. John Roebuck was elected by the construction
companies under contract to the Department of
Transportation.

These two members chose me, H. Eugene Cowger, to
serve as the third member of the Board and as the
Chairman.

Will all persons who will make oral presentations
during this hearing please raise your right hand and be
sworn in.

(Whereupon, all witnesses were duly sworn.)

CHAIRMAN COWGER: The documents which put this
arbitration hearing into being, which is the
contractor’s request for arbitration and everything
that was attached thereto is hereby introduced as
Exhibit No. 1. You may want to mark that down on your
exhibits, your copy of the exhibit.

Exhibit No. 2 is the -- will be identified as the

package of information that was submitted by DOT dated

CATHERINE WILKINSON & ASSOCIATES (904) 224-0127
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October 12, 1995. This was submitted to the Board.
Each of the Board members was furnished a copy. And as
I understand it, DOT has a copy of the package.

MR. SANCHEZ: Correct.

CHAIRMAN COWGER: Does either party have any
other information it wishes to put into the record as
an exhibit? By that I mean do you have anything that
you’'re going to present that -- that you have four
copies of and so forth?

MR. MINICH: We have, I think, one additional
thing that we are going to present that you don’t have
now. And we have made some copies of some of the
things, to make it easy to follow along.

CHAIRMAN COWGER: If it’s already in one of these
packages, let’s agree to not introduce that as an
exhibit.

MR. MINICH: We have made copies so it is easy to
see them. There is only one thing that we want --

CHAIRMAN COWGER: When you get to it, remind us
that this is something new and we will introduce it at
that time.

MR. MINICH: Two things.

MR. HORAN: Two pieces of paper.

MR. ROEBUCK: When you bring them up in your

presentation, say this is Exhibit 3 and 4.

CATHERINE WILKINSON & ASSOCIATES (904) 224-0127
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MR. SANCHEZ: We do, too, Gene. We have three or
four items we would like to introduce.

CHAIRMAN COWGER: All right. Please remind us
this is something not in the package. All right.

Exhibit 3 is the letter dated October 19, 1995 to
DOT from the contractor. Does either party wish
additional time to examine the exhibits? I think
everybody has had the exhibits well prior to the
hearing, so we will assume the answer there is no.

MR. ROEBUCK: But the others, you may have to ask
that again when the others are presented.

CHAIRMAN COWGER: Anything new that comes in that
you haven’t previously seen, if you want additional
time to examine that, the party that wants the
additional time has the obligation to ask for that
time. I might want to stop and ask you --

MR. HORAN: One thing, that letter that you talk
about, that October 19th letter, that was in response
to a letter we received from the DOT. So, that really,
I guess, isn’t an exhibit. That will be --

MR. ROEBUCK: Part of the file.

MR. HORAN: Brought in as an exhibit.

CHAIRMAN COWGER: We will just leave it as three
for now with that understanding.

During this hearing the parties may offer such

CATHERINE WILKINSON & ASSOCIATES (904) 224-0127
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evidence and testimony as is pertinent and material to
the controversy and shall produce such additional
evidence as the Board may deem necessary to an
understanding and determination of the matter before
it. The Board shall be the sole judge of the relevance
and materiality of the evidence offered.

The parties are requested to assure that they
receive properly identified copies of each exhibit
submitted during the course of this hearing and to
retain these exhibits.

The Board will furnish the parties a copy of the
court reporter’s transcript of this hearing when we
furnish the final order, but we will not furnish copies
of the exhibits to the parties. So just be sure that
you have them all.

(Whereupon, Exhibit Nos. 1, 2 and 3 were received in
evidence.)

CHAIRMAN COWGER: The hearing will be conducted
in an informal manner. First the contractor’s
representatives will elaborate on their claim, and then
the Department of Transportation will offer rebuttal.

Either party may interrupt to bring out a
pertinent point by coming through the Chairman.
However, for the sake of order, I must instruct that

only one person speak at a time.

CATHERINE WILKINSON & ASSOCIATES (904) 224-0127
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We have now reached a point where it is
appropriate for the contractor to begin his
presentation of his claim to the Board. We would like
to have you state first the total amount claimed and
then you can proceed on.

MR. MINICH: Do you prefer that I stand or I sit
or do you have a preference?

(Discussion off the record)

CHAIRMAN COWGER: Okay.

MR. MINICH: I have some notes that I'm going to
go from because I'm not a polished speaker and I’'ve got
to keep my mind on things. I have introduction first.
I think everybody knows everybody here. We can stay
off of that.

The other thing, for ease in following along, we
have already told you that we do have some copies of
some things that are included, and I think Mike will
hand those out as they become pertinent.

Our claim amount is for $249,327 plus interest.
The contract detail -- this was a job, as you all know,
on Dale Mabry Highway in Tampa, and the original
contract amount was $765,641. The original contract
time included 90 days of acquisition period and 125
calendar day construction time.

This job consisted of three projects to improve

CATHERINE WILKINSON & ASSOCIATES (904) 224-0127
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the intersection geometrics and signalization in
downtown Tampa on Dale Mabry Highway and major
intersections near Tampa stadium.

The contract work was limited in production by
design. It was designed this way. The construction
sequence for this work was specified in the traffic
control plan, which is rather unusual, the amount of
detail in sequencing that was required in the traffic
control plan.

The work items on the job were interrelated by a
couple of things. The work items were interrelated by
construction logic, and they were also interrelated
because of the restrictions placed upon the items by
the traffic control plan, which created another
interrelationship.

The Department recognized the nature of the job
when they combined three projects into one job and
specified simultaneous construction. They also
recognized the importance to the overall scheduling of
the signal poles by providing for a 90-day acquisition
period.

The maintenance of traffic plan had restrictions
on lane closures that included restrictions in
specific areas, and these restrictions were based on

several things. They were based on the time of the

CATHERINE WILKINSON & ASSOCIATES (904) 224-0127
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day, the day of the week, the activities in the Tampa
stadium. There were all different kinds of
restrictions, and it made planning and construction
very detailed.

The maintenance of -- the restrictions that I’'m
talking about were in effect regardless of how much
work was going on on the project. They were in effect
on whether or not there was work going on on the
project, which is a big difference. No matter how much
or how little was going on, the restriction was in
effect.

The job also had a special provision by which the
Department required Ajax to escort all movements of our
equipment with an attenuator truck even at signalized
intersections which we believe was a misapplication of
the specifications.

What I would like to do is explain this a little
further. I don’t know if I can spread this out, but
this was in your package, in your original package.

But I’ve made some notes on here that I can give this
to you.

This is a time line of the project. This time
line is based on first of all the blue portion of it,
which starts down there at the beginning and ends here,

represents our original job progress work chart. And

CATHERINE WILKINSON & ASSOCIATES (904) 224-0127
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the red indicates the actual construction.

What we hope to show by this is how delays
affected the construction. And I just want to spread
it out here so I can refer and point out certain facts.

At the start of the project -- I'm going to have
to come down here so I can see. On August 12th was the
preconstruction conference. At the preconstruction
conference we first gave the State notice that there
was a problem, there was an error with the
signalization plans, and we needed direction on
straightening out the error that existed in the plans
so that we could do the signalization portion of the
project.

Then we just run through some critical dates.

All these dates are in here. We put some in here.
The State requested us to price some additional work
items related to some of the errors in the plans on
September 17th.

The State did advise us at that time to go ahead
and submit the shop drawings for the poles as indicated
in the plans. But there was a discrepancy. Okay.

We did -- on October 4th -- and this is during
the acquisition period. We submitted the shop
drawings. On October 6th they were rejected. We asked

for direction. And then we got into the problem of

CATHERINE WILKINSON & ASSOCIATES (904) 224-0127
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11
whether they were -- what kind of poles they were,
whether they were concrete poles. The Department
thought maybe they would be steel poles. We had all
kinds. Nobody could make up their minds what was going
on.

We got to January 4th of "94. The Department,
after the job had already started -- because the
contract time had started way back here in November.

We were at day 29 in the contract. The delay began.

We said the delay began on day 29 because by our
original work progress chart we show the signalization
portion of the work, which starts with the foundation
work, required to begin. And we hadn’t had a decision
from the Department on even what kind of pole we were
going to put in the ground at that time.

So, we said our delay started in here because
that’s, in fact, when it did start.

On January 4, the Department notified us to use
steel poles. We started the design, and the Department
later paid our signalization subcontractor for the work
he did on that design, then later told him they didn’'t
want to do that, wanted to go to a different kind of
concrete pole.

They went back to the original plan design, which

we flip-flopped three times to get to the final design.

CATHERINE WILKINSON & ASSOCIATES (904) 224-0127
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CHAIRMAN COWGER: Can I interrupt you a moment,
Mark. To summarize, the poles as actually installed
were the same as shown in the original plans when you
got through all of this?

MR. MINICH: We submitted the first poles -- this
was after the hurricane, Gene. And I think they were
doing some kind of redesign where they were trying to
get the Department a design. It was a double point
attachment. The designers were having a problem
figuring the double point attachment. That’s what it
goes back to. They had a problem with that.

Our designer said based on the new calculations
that the Department wants us to do back up here, since
you’ve given us a new set of circumstances, the
concrete pole I would have to design would be mammoth.
You will need to go to a steel pole. That’s how the
steel pole came in.

Then the Department looked at the steel pole.

I don’t know why they changed their mind not to do the
steel, but they did. What they did was relaxed their
design parameters to what they used to be before the
hurricane requirements, and the guy was able to design
the original poles, the poles originally specified.

CHAIRMAN COWGER: Does DOT agree with that, the

poles installed were the ones originally specified?

CATHERINE WILKINSON & ASSOCIATES (904) 224-0127
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MR. SANCHEZ: There were some ambigquities. DOT
let the contract with the intent of having the designer
for the contractor submit shop drawings designing the
concrete strain poles.

The ambiguities referred to by Ajax are such that
the DOT called out a foundation depth and messenger
wire sizes for the strain poles, which we are not
contending at this point, which are ambiguities, we are
asking the contractor to design, yet we have given him
design parameters. Their sub caught that and realized
that. That was an ambiquity. That’s no point of
contention at this point.

CHAIRMAN COWGER: All right. I think we ought to
let Mark go on because you answered my question.

MR. ROEBUCK: When you rejected his submittal in
October, it was based on the possible change in pole
design?

MR. SANCHEZ: No.

MS. ISAAK: The shop drawings rejected in October
were rejected because of the lack of a seal from an
engineer.

CHAIRMAN COWGER: We will talk about that later,
Jack. That’s a point of controversy.

MR. MINICH: Now, if I can try to figure out

where I was here.

CATHERINE WILKINSON & ASSOCIATES (904) 224-0127
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CHAIRMAN COWGER: I'm sorry.

MR. MINICH: That’s okay.

MR. ROEBUCK: You got to the delay.

MR. MINICH: 1I’m at January 4 where they
instructed us to use steel poles, working on a
supplemental agreement to take care of that.

Then finally on February 1lst, a month later,
because there was still discussion about which way to
go, February 1lst the Department finally gave us final
instructions to use the original concrete strain pole
design, and they would relax some standards for us to
use those. Our subcontractor was able to do that.

On March 1st -- now we are in this delay
period -- on March 1lst we submitted our new design for
the poles. On March 11lth we had approval of the shop
drawings. On April 6th we submitted redesign of the
foundation. Those are approved. Okay.

On approximately June 20th -- on June 20th was
the end of the 194-day delay in our claim. The reason
we claim it’s the end of the delay, it’s the day when
the poles were delivered to the job and we were able to
resume construction on that portion of the work again.
That’s where -- then it goes on, at the end of the job.

Then we started the job -- what we have done in

our chart, we have shown that as day 29. We have the

CATHERINE WILKINSON & ASSOCIATES (904) 224-0127
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delay period.

Then we get started again. We start with day 30.
We show the contract was actually completed in 103 out
of 125 days save the delay period of 196 days -- 194
days.

CHAIRMAN COWGER: That period was December
through June of ‘93 -- through June of ’'94, plus or
minus?

MR. MINICH: Yes, it is. First of all, what I’d
like to do -- I know it’s been a littlé confusing on
the contract time and the delay. We've had a chance to
review our claim a little more and would like to
clarify a few issues.

First, we feel that this chart here is -- it’s a
fact that it shows that the poles became a controlling
item of work on day 29 of our contract. That was in
our original approved work progress chart. That’'s a
fact.

Unfortunately the Department was still undecided
on whether to use steel or concrete poles and exactly
how many poles would be required at that time when it
became critical.

Their indecision continued until the 11th of
March. Their indecision not only delayed us during the

contract time, but it also wasted all of the 90 days of

CATHERINE WILKINSON & ASSOCIATES (904) 224-0127
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acquisition time, plus it wasted all lead time that we
had once the contract was signed to go about and get
our subcontractors, the subcontractors to start making
their preliminary drawings and everything like that
prior to the preconstruction conference. All that time
was wasted.

This time in itself, the wasted time that we are
talking about, totals in excess of 150 days, or more
than the time given for construction, the time we
wasted up front before we had a decision.

The facts further show that the delay regarding
the signalization plan error ended on the 24th of June.
This came 194 days after the signalization work became
the controlling item of work.

After the issue was resolved and Ajax was given
final direction, the poles were designed -- this is
critical -- the poles were designed, the shop drawings
submitted, they were approved and construction started
within a time frame equal to the elapsed time of the
delay I just talked to you about up there.

In other words, from the time we got construction
to the time we started work is 140 days. I just lost
150 days up there. I think it shows had we had the
decision and had we had a good set of plans down here,

this could have all went on as planned right here, but

CATHERINE WILKINSON & ASSOCIATES (904) 224-0127
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we just couldn’t get it done because we showed we
finished the job after the delay in no time.

After the issue was resolved -- I just went
through that.

Construction of the balance of the remaining work
items was completed in 74 days after the delay ended.
We had 74 days, plus a 30-day cure period at the end of
the job. The actual time of construction of the
original planned work was 123 out of 125 days in the
contract.

Further, as a side note, at the end of the job
the Department added some extra work and unilaterally
gave us 56 additional days for some work they added at
the end of the project, which was interesting because
they’'re holding liquidated damages on us during the
time they gave us extra work to do and unilaterally
gave us 56 days. It’s kind of interesting, that whole
scenario.

MR. SANCHEZ: We released LDs eventually and
processed interest for the period we withheld LDs at
12 percent.

MR. ROEBUCK: You paid him interest for that
hold-back?

MR. MINICH: I think there’'s still 18 days of

liquidated damages being withheld at this point.

CATHERINE WILKINSON & ASSOCIATES (904) 224-0127
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MR. SANCHEZ: The previous withholding of LDs we
processed interest payment for.

MR. MINICH: The Department ignored the fact of
their delay, and more specifically they ignored the
cost of their delay, even after repeated attempts by
Ajax to negotiate a settlement.

In addition, the Department’s delays extended the
construction period of job through the summer rainy
season. This job was scheduled at the end of March.
Everybody knows what March is like in Florida, and we
know what July and August and September are like.

Okay?

And they extended us. On a nonproductive job,
that not only causes unanticipated costs but
unquantifiable costs. You can’'t quantify on a job like
this what the rain does to you, especially with the
restrictions. Now you couple one more thing in with
all of these restrictions and it was almost impossible.

Ajax was awarded the time extension of 208 days
or 210 days -- I believe it was 210. The time
extension itself was 210. We never received, except
for an explanation from the Department that they were
giving us 80 days for the redesign of the poles, what
the makeup of those other days were until we received

the rebuttal package, and I will go into that later.

CATHERINE WILKINSON & ASSOCIATES (904) 224-0127
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But there is a memorandum in there that says they
gave us 80 days for pole redesign. They gave us 72
days for delays to dependent items and 56 days at the
end of the job for the extra work.

Okay. What is interesting is that the math --
and you might want to write these figures down -- my
delay was 194 days -- 194. They offered me for that
delay period that I'm asking for 194 days 80 plus 72,
152. So, we’'ve got 194 that was delayed. They offered
152, so that’s 42 days difference.

Now, I don’t know where they come with 108 to
210. There’s two phantom days in there.

The other thing, they are holding 18 days of
liquidated damages. We add the 18 days of LDs, and
then we completed the job at 103 out of 125. That’'s 22
days. If you add it up, it comes to 42.

Now we couldn’t figure that out until we got the
rebuttal letter because we didn’t know what they were
giving us time for. They never told us what these
different times were for. We feel that it comes out
perfectly.

Another thing I’'d like to address quickly, if
I can, the cost analysis. This job was really
difficult for us to get our arms around the costs on

this job. We got a little handout -- this is one of
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the handouts --

MR. HORAN: You have already got this in your
package, but this is something you can throw in the
basket after.

MR. MINICH: I will use this and you can refer to
it. We looked at this thing several ways to present
our claim and decided to present it based on the actual
costs we incurred for the affected portions of the work
during the 194 days delay, less any compensation
received for completed pay items during this time
period.

Now it’s important to note that in our claim
analysis we did not include any costs due to
subcontractors or any income due to subcontract work.
None of that was considered. And that includes any of
the concrete work that was done on the job is not an
issue. It’s not part of our claim.

And the drainage work was subcontracted, not an
issue, the electrical work, the signalization, those
are not included. And also we didn’t include any costs
related to paving, only costs due to grading, project
maintenance, traffic control, and erosion control and
contractor’s risks of being on these jobs. Those are
the only costs included in our analysis.

We feel that this method of analysis captures our
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actual costs and we propose fairly compensates Ajax for
the damage incurred due to the relative massive delays
on this job.

However, we also looked at this delay on a
proportional basis of the mobilization and maintenance
of traffic bid items, which is a way that I'm sure you
see these things more often, on a proportional basis.
It probably makes more sense. That’s the handout
I have.

CHAIRMAN COWGER: Now this is new, right?

MR. MINICH: This is Exhibit 4.

CHAIRMAN COWGER: This becomes Exhibit 4.
Everybody mark this as Exhibit 4 now, please.
(Whereupon, Exhibit No. 4 was received in evidence.)

MR. ROEBUCK: This is another way --

MR. MINICH: This is another way we are using to
develop our claim amount. And like I say, this is
something that is pretty more normal to see.

We had bid this job -- there’s three projects.
We bid the mobilization for a total of $54,000 and the
maintenance of traffic for *a total of $84,000.

I think you guys can look at this and figure it out.
I hope it’'s straightforward enough.
I want to point out one thing. On both jobs,

I have taken the total costs and I subtracted out the

CATHERINE WILKINSON & ASSOCIATES (904) 224-0127

21



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

22
total costs that we said were nonvariable costs, that
were fixed costs to us, and we shouldn’t be able to
extend those costs. In the spirit of fairness, that’s
what we’re trying to do.

In any case, the mobilization comes out to
$394.08 a day. We extend that on the additional time
of 257 days, because the project was originally 125,
ended up 382. For mobilization we come up with 101,000
on proportioned extension. On maintenance of traffic,
we come up with over $150,000. Oon the back page that’s
summarized.

You can read all these things. Mobilization is
$101,270.85. The home office overhead, we used the
Eichleay calculations that are part of our original bid
in this analysis, too. Interesting to note in the
Eichleay, only 194 days that we used and the actual
claim is 257; but 194, we are happy with that. We are
not going to get into splitting hairs.

We had a 6 percent markup on our costs. We put
that on our overhead. We add the liquidated damages
in. This way of calculating our claim shows $310,000
in excess, well in excess of what we feel our actual
costs were and what we are willing to settle for,
$249,327 plus interest.

We feel that this lends support to our claim and
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we submitted it for that reason.

MR. HORAN: If I may interject one item in our
original packet, we had figured the Eichleay on some
numbers that we used that were from our auditors. 1I've
got a letter here from our auditors that I want to put
in as an exhibit, Exhibit 5, I guess.

They simply assert that those numbers are true,
in fact, legitimate numbers.

CHAIRMAN COWGER: What this does is just supports
the --

MR. HORAN: Supports our original claim of the
calculation of Eichleay dollars. We hadn’t put
anything in on that.

MR. MINICH: Does everybody have one?

(Whereupon, Exhibit No. 5 was received in evidence.)

MR. MINICH: Okay. I will move along here.

I hope everybody is following me so far.

Now, the Department has mentioned in their
rebuttal in regard to the settlement negotiations. We
tried -- and it’s a fact that Ajax tried several times
during this project to get some kind of settlement, to
get this thing off of dead center.

In each case our responses either went unanswered
or our requests went unanswered or we got a response of

rejecting it. And usually those responses would delay
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for up to several months.

On September 12, 1994, we were totally
frustrated. We were totally frustrated with this job.
We offered to settle the thing, if they would just give
us the days and we could get out of here, provided they
meet some conditions. There was no response to that.

Oon November 17th we again offered to settle for
the costs represented by the time, just for the signal
work. Okay. We made another effort to settle, no
response.

Then what happened was we were wrapping the job
up. This is when the job was going on. We were
developing costs.

Then Mike gets me when the job is cleaned up, in
the office and tells me, look, we have been hurt bad on
this job. I was told to hole up in the office. Terry
and I sat and figured out the extent of our damages.

When Mike told me to get into this thing, on
March 17th we submitted our claim, on May 2 and we
received a letter from the Department denying our claim
outright, no explanation, no meetings, no nothing, just
denying it.

Shortly after that, Mike had some phone calls and
some conversations with the district office, and we

were able to get a meeting that I attended, and
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I believe Marty and Lynn attended as well as some of
the district people, where we would talk about our
claim and I could present it to them. We had a
meeting.

The upshot of that meeting was, number one, they
denied my claim again outright. They didn’t recognize
any part of it. They said we were the cause of the
whole delay, where obviously we weren’t. They wouldn’t
look at that.

MR. SANCHEZ: We didn’t allege they were the
cause for the delay. Our point of contention at that
point was they were the cause for the expenses
associated with the delay. We never contended the fact
that we extended the ultimate completion of the
contract. We never contended that. We will go on
further.

MR. MINICH: Now at this meeting, it was
suggested that had we looked at this in an alternate
way -- and this is the subject of the letters that we
just submitted to you now. Had we looked at this
another way, the Department may have been able to
support us. In other words, what was said, had we
looked at and had we completed the work up to when we
could start putting the poles in, and we had done

everything basically that we could do, up to when we
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could get the poles started.

They said if we could look at our expenses that
were nonpay expenses after the delay ended, if we could
look at that and had claims for that, maybe they could
support us. That’s what I did. This was in July that
this meeting was. The first part of August I had a
two-week vacation. I apologize for that, but Terry was
working on it while I was gone.

When I got back, we made a submittal to the
Department figuring the way they suggested, that if we
did it like that, we came up with a claim amount of
$190,000 that was 75 percent of the way we really feel
it ought to be.

MR. HORAN: I have that. I don’t think it was in
our original claim package. This is the subject of the
last few letters. That is the letter that resulted
from that meeting.

MR. MINICH: Exhibit 5.

MR. SANCHEZ: Gene, we are prepared to discuss
the $250,000 version of the claim. This was a version
submitted, as Mark is correct, as requested by our
district director of operations. It was submitted
directly to the district construction engineer.

There was conversation between our district

construction engineer and Mike regarding the impact of
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this claim. And the direction from the district
construction engineer to Mike was that we were not
going to -- we were going to reject this claim based on
their discussions, what we had previously discussed on
previous claims.

And to further address this issue, the cover
letter included in this claim, the last paragraph,
which you will read and which we can submit at this
point, clearly states if this progresses on to
arbitration, we will discuss the merits of the $250,000
version, period. We are not ready to address the
$180,000 version.

There is no malice on our part in the response
time to the claim. There was ongoing discussion
between the district construction engineer and Mike
during this period. It was not left hanging.

MR. HORAN: Let me just say something about that.
First off, the reason we did this was per the DOT's
request. We felt as though they requested we resubmit
so that they could get another look at it. That'’s the
only reason we submitted it, otherwise we wouldn’t have
sent it in.

Based on that, I think it’s relevant. I think it
just shows no matter how you look at this thing, we got

hurt on this job, a minimum of 180,000, I mean an
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absolute minimum, looking at the way the DOT thought
that it would be relevant. I think it’s relevant
because it’s part of our good faith negotiations to try
to settle this thing long before we ever get to an
arbitration board.

MR. SANCHEZ: Again, the request from the
district director of operations, that, too, was in good
faith. There were no additional substantiations to
substantiate the costs they submitted. You and Mike
were somewhat involved in those discussions. I don’t
have any firsthand testimony as to what exchanges were
made. That’s the direction we inquired of our district
construction engineer as to what transpired.

MR. DEYO: You're not going to address the 188 --

MS. ISAAK: That has not been submitted to the
Board.

MR. HORAN: We just submitted it.

MS. ISAAK: But it’s a separate claim.

MR. DEYO: 1Is this the reply to the letter in
August --

MR. MINICH: They responded to us last week.

MR. DEYO: -- to your method of calculation of
188,000 —--

MR. MINICH: Last week we received this letter on

Thursday of last week.
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CHAIRMAN COWGER: Is that the letter dated
October, what is it, the 19th?

MR. MINICH: 18th.

MR. HORAN: That’s their letter to us.

MR. MINICH: That they rejected it outright and
they wouldn’t address it here.

MR. SANCHEZ: Per discussion with the district
construction engineer.

MR. MINICH: We think it is relevant and we want
to discuss it. We think it should weigh on your
decision.

CHAIRMAN COWGER: What is it you want to address,
your supplemental request dated August 7th?

MR. MINICH: Yes. Even figuring it their way,
the way they suggest -- we come up with 75 percent --
we didn’t agree with that is the way to look at it, but
we come up with that, in the same way we cameé up with
our first claim amount. And last week, 72 days after
we gave them the first letter we get a response less
than a week before the arbitration hearing is where we
get it.

The only reason I'm bringing that up is to make a
point. Okay. We have tried to negotiate in good faith
and we feel now the Department is trying to use our

good faith negotiations against us in their rebuttal.
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And we just don’t think that'’s fair.

MR. HORAN: Gene, I have one last exhibit. They
wrote us a letter dated October 18th rejecting that
claim, and we wrote this letter here of October 19th,
so now you have the whole thing.

CHAIRMAN COWGER: This October 19th letter has
previously been introduced as an exhibit.

MR. ROEBUCK: Three.

CHAIRMAN COWGER: Three?

MR. ROEBUCK: That’s just an extra copy. Okay.

CHAIRMAN COWGER: Now, let’s stop a minute.

We’'ve had a lot of stuff thrown at us here. There is
the letter to Mike Horan dated August 7th. We are
going to call that Exhibit 6. Everybody has that,
right? The letter to Mark Minich dated October 18th is
going to be Exhibit 7. We already have this October
19th letter introduced as Exhibit 3.

Now, I was just handed a minute ago, I believe,
by Mike Horan another package here. Who gave me this?

MR. SANCHEZ: I did.

CHAIRMAN COWGER: Excuse me. What is this?
Explain to me what it was. You handed it to me. I'm
not sure what we have here.

MR. SANCHEZ: That is the cover letter which came

with the $180,000 claim. The point of relevance we are
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submitting that, we are refuting the $180,000 claim.
You will note in the last paragraph that they clearly
state, if this proceeds to arbitration they are going
to proceed on with the $250,000 version, which is what
we are prepared to discuss at this point.

CHAIRMAN COWGER: Okay. We understand that. We
are not going to put you in the position of trying to
rebut the $188,000 claim today.

(Whereupon, Exhibit Nos. 6 and 7 were received in
evidence.)

CHAIRMAN COWGER: Okay.

MR. SANCHEZ: There certainly was no --

MR. DEYO: I don’t take it as a claim. I take it
as a submission --

MR. HORAN: Good faith.

MR. DEYO: -- as requested by the district
engineer.

MR. SANCHEZ: There was a review in good faith.
Basically the review ended up with the same conclusion.
That review was conducted by the director.

MR. ROEBUCK: I think you made a statement that
they were advised immediately about the denial of this
claim?

MR. SANCHEZ: I can’t say how soon it was but

Mike and --
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MR. HORAN: As soon as I knew, when I got that
letter on October 18th is the first time I knew the
$180,000 was firmly rejected.

MR. MINICH: You had conversations with Mike and
asked what was the status, and there was no status.

MR. HORAN: It was that I will get back to.

MR. SANCHEZ: Our conversation with the
construction engineer was that there was conversation,
it was rejected, and we will proceed with arbitration.
I can't tell you what the time frame is.

CHAIRMAN COWGER: I think we all understand that
now, but before you leave the topic, let me go back and
ask you a couple of questions, if I could, about the
$249,000 claim.

In -- you’ve got this sheet here that sums it up.
Then following that you’ve got some breakdowns. You've
got these phases in here. what are those phases?

MR. MINICH: Those are from our former accounting
system that we have recently changed, but they are from
our accounting system. Those are claims or phases. If
I could have that document, Terry -- I just have a
cover here. That phase is 2,000 series numbers?

CHAIRMAN COWGER: Yes, most of them are in the
9,000 series.

MR. MINICH: The 2,000 series in our old system

CATHERINE WILKINSON & ASSOCIATES (904) 224-0127

32



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

33
was relegated to base and grading-type items and the
9,000 series was relegated to miscellaneous
construction and maintenance of traffic items, the
9,000 series. Those were from our accounting systems.

MR. ROEBUCK: Chart of accounts --

MR. DEYO: They are costs allocated to various
phases or types of work?

MR. MINICH: In our system the 3,000 series were
allocated for asphalt paving. You can see that is not
in our claim.

MR. HORAN: And the 5,000 is for concrete.

That’s not in there, too.

CHAIRMAN COWGER: I think you answered my
question.

MR. MINICH: And the other, the 9900 is for
subcontractor, and those aren’t in there.

CHAIRMAN COWGER: Another question. As
I understand the $249,000 now, that consists of direct
costs, overhead calculated in accordance with Eichleay,
a margin and bond for the period between 12 -- December
of ‘93 and June of ‘947

MR. MINICH: That’s correct.
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