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Be- SROA West 1o East of US| and SROA/I-S5

Interchenge Dispute Relating to City of
Jasksorrville Noise Ordinamce

Crentlemen:

The Disputc Review Board reviewed all deta submitied by bof parties prior fo the DRE Hezong.
The Hearing was conducted on May 27, 2003. Following the hearing, the DRB deliberated oo May
28, 2003. Subsequent to these deliberations the DEB members prepared written documentation on
yarious posiions.

A telephone conference cell was conducted on hume 3, 2003, Following this thern were sdditional
documents between the DEB members. Finzlly oo Tume 16, 2003, 2 second cenference call was

conducted end the conclusions exd finzl report were prepared. The requltis 2 r=commendation with a
minority opimion. These ars both attached.

Wﬂf
Evgefie N, Bechamps, P.E.

DREB Chairmen

Epsl: DRBHMepori 321 Feges
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Project Deseription

The project generzily cousists of maior reconstruction of the Interstate 293/95
Interchangs with multiple bridge structures. 1.3 miles of new six-lane highway to a new

tridge over the FEC Railway and US 1 with connecting ramps.

Dispute

AMEC Civil clzims that the Florida Deparmment of Transportation was responsible 10
ohtain all environmental permits for nighttme werk on the project and that FDOT has
failed to obwmzin envircnmental permits in a timely manner. As 2 result AMEC has
suffered impacts and has been delayed in its prosecution of the project.

AMEC requesws a finding that FDOT is responsible far any and 2ll consequences of

AMEC not being able to werk meaningfitly at night on the project
The FDOT denied AMEC allegations with the exception of the limited period betwesn

November 20, 2001 o December 13, 2001. The FDOT further states that it had defined

zhe permits it had obrained and thet AMEC was required to obtzin all other permits,

AMED » FZOT Noizs 6fi6N3 1
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AMEC Civil Pnsition

AMEC’s position staiss that under the contrast FDOT is responsible for obtaining all
cnvironmental permits and that the City of Jacksenville bas an ordinance that prohibits
nighttivae construction activities without & permit and prohibits nighitime noise levels

execeding 60 dBA.

AMEC conrends thzt the permit and varence required 1o obtain relief from noiss
ordinances are savironmental permils and their conwact requires certzin work to be done

only during night hours,

In addition AMEC conends that by its own zdmission, FDOT acknowledges that there is
no practical way to complete eonstruction of the project without nighttime construction
activities, Nor is there any practical means to complete comstruction of the project
without exceeding both dayume and nightiime noise emission levels 2llowed by City of

Jacksonville Neiss Ordinance.

AMEC arpucs thet FDOT fziled to obtzin its required permit aliowing nighttime work
until January 29", 2003, and has slec failed to obtain the reguirsd environmental
permitting to zllow construction activities to excesd noise Jevels allowed by City of

Jaclsapville Noiss Crdinance,

FDOT has admitied. 1n recent applicanions for variance, to both daytime and nighttime

noise restrictions. which application was not made until some fifteen months affer project

AMEC v FNIOT Moics Gl &0 3
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commencement, that it is impossible 1o complets the project without exeeeding both

daytime and nightime noise ordinances,

Finally FIDOT bas filed a lawsuit against the City of Jacksonville assertimg the City of
Jacksonville Noise Ordinances are unconstitucional as applied to TDOT projects, but
FDOT has taken no steps 1o protect AMEC fom enforcement of the Noiss Ordinances by

the City of Jacksonville.

LFE

ABARC v FRIOT Naiss AS1ATE
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Florida Department of Transportation Position

The FDOT positon is that the contract language is clear, requiring the Centractor (o

become {amiliar with and comply with city laws and ordinances.

Despite repeated aftempts by FDOT e encourage AMEC to abtain 2 varianee to allow
mighttime operations 1o legally cominue. AMEC denied responsivility to obtain a
variance. The FDOT actad respopsibly and timely and submitted = variance request,
which covered sssemtial nighttime construction as wel] as ssgmental casting yerd
activities. Tn addition 2 noise pollution permit to allow construction actvity to occur at
night was subsequently obtained by FDOT. As noted in Ariicle 7-2, Su3z Article 7-2.1 of
the Standard Specifications, “the contractor shall, except as noted for certain permits,

procure all permits, procure a]) pérmits and licenses necessary to prosesute the work™,

The contract plans desipnete cortain work as nighttime activitiss including maintenance
of traffic operations, milling and resurfacing coperations, installation of overhead sign
structwre, and erecuon of segmentel bridges over eXisting intersection facilitjes.
Nighttime work was designated for operations 10.prevent substantizl user dslays and

decrease accidents,

Asof April 22, 2003, AMEC and FROT have been cited for two violauons of the City of
Jacksonville Noise Ordinance. The first citation, issued for working at night on
November 20, 2001. was remedied by FDOT on December 13, 2001. The second

citation, issued April 3 and 4, 2002, invelved pile driving at nighl exceeding the

ANEC v FICTT Wiz ) 03 4
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allowable nightime naise level. AMEC remedied this citation. AMEC nighttime pile

driving was in violation of the contrae! requirements,

If entitlement is due AMEC, the period from Noavember 20, 2001, to Deccmber 13, 2001,

is the only period during which night work was halited on the project.

AMEL v FI2TT Naiss 1602 3
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Explanstions

In arriving at its finding the Disputs Review Board has identified two types of

nighttime work:

a. The work required by the contract documents to be accomplished only at
night for traffic safety reasons. (Required Work).

b. The work desired by AMEC to be accomplished at night to most
chciently achieve the Contract completion date, including the lacation of

the s=gmental casting vard, (Optional Work).

AMEC and 2!l bidders wers 2dvised of the Jacksonville Neise Ordinance.

Sestion 7 of the Standard Specifications states that FDOT will procure all

cavirenmental permils.

Section B of Standard Specifications required AMEC to comply with

appliczble regulatious governing noise abamment

The plans require AMEC 10 conduct pile driving activitics in accordance with

the Jacksonville Neise Ordinance.

The FDOT had obtained e following permits:

a, St Ishn Water Management District 4-031-0396-GM-NFDES.

b. St Jehn Water Management District 12-031-01706 cut and fill identificd
wetlands.

Depzriment of Army permit# 199404119 (IP-Ca)

[

P.E87
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Al time of bid and beginnirg of work, FDOT had not obtained any permits
from the City of Jacksonville for the Required Waork to be performed at night,
ner had FDOT obtained a variznce from the City of Jacksawville.
Environmental Protection Board from its Noise Pollution Cenmol Rule.
AMEC wzs required to, and had knowledgs of, the requirements of the City of
Jacksonville Environmental Protection Board.

On November 20, 2001, the Regulatory Environmental Servizes Department,
(RESD), =dvised of & noise complaint resulting from operating construction
equipment between the hours of 10:00 pm and 7;00 am.

On December 13, 2001, the FDOT submitted a wvanance request to the
Jacksonville Environmental Protection Bosard, (JEBP), to allow nighttime
construction work. FDOT did not restrict jts request to Requirsd Work,

On December 19, 2001, AMEC was advised of FDOT variance request and
informed that nighttize work could resume in compliance with the noise rule
of JEBP.

On Japuary 29, 2002, the Jacksonville Environmenial Protection Beard
advised that consideration of the variance request submitted by FDOT had
been postpened so that RESD staff could develop specific criteria to consider
this and other roadway project varience roquests,

On April 3, 2002. RESD zdvised of a noise complaint resulting from pile
driving betwesn the hours of 10:00pm and 7:00am.

Orn April 4, 2002, RESD advised of a noise complaint resulting from pile

driving between the hours of 10:00pm and 7:00am.
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On April 10", 2002 AMEC was zdvised that if nighttime operations exceed
noise limits of JEBP, then AMEC must obtain 2 variance.

On Apnl 17, 2002, AMEC disapreed that AMEC should spply for a vaniance
to JEPB rule to permit AMEC to excsed noise limitations. AMEC expressed
the opimion that AMEC would not have standing to obtain a variance 1o
TDOT s pemit

On May 16. 2002, FDOT advised AMEC that FDOT doss not intend wscek a
variance to nmoise levels, bul that AMEC may seek the variance baszd on
AMEC’s operations znd methods.

AMEC could have applied for a variance to the Jacksonville Noise Ordinance.
AMEC did not apply for 2 variance to the Jacksonville Noise Orcinance.

On Oe¢teber 9, 2002, RESD advises thal FDOT projects require individual
Noisz Follution Source Permits, 1o allow construction between 10:00pm 2nd
7:00zm, with the noise emiitad limited 10 60 dBA.

On November 14, 2002, FDOT suhmiited a noise permit application for
construction et gght (10:00pm - 7:00am). This application ipcluded the
request of December 13, 2001, which inclided Required Work and Oprional
Waork

On Jenuzry 29, 2003, RESD issued a permit for coastruction of the project
during daytime hours limiting noise to 65 dBA and during pightame hours
limiting noise 10 60 dBA. This included Required Work and Optional Work.
On February 18, 2003, FDOT submined a varianes request to JEBF Rule

42080 which would allow nizhitime consiruction 1o exceed the noise level of

AMEC v FDOT Noise &/1602 2
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G0 dBA. The data reviewed by the DRB suggssts that this request included
more than just the Required Work, aithougl the leter of February 19, 2003, to
AMEC from Parsons sugpssts otherwise,

On February 25, 2003, AMEC requests that the variance request be modifed
to include all werk.

On Mareh 12, 2002, FDOT raquests AMEC 1o be mors specific as 1o 13
modifjeatior request and acvises that it has included the sczmental casting
yard located within the project site limits in the varianee requast.

On March 12, 2003, FDOT responded o a request for 2dditional information
by RESD. This respanse idantified the contractors schedule for work Uirough
April 2005. The DRB had no additional information on any other nighitime
work desired by AMEC other than AMEC’s February 25, 2003, request for all
work.

On March 20, 2003, in response 10 FDOT's March 12, 2003 request,
AMEC's expresses it's disagreement on mast issues relating to this situation.
On April 14", 2003, FDOT responded fo a second request for additionzl
information by RESD, This response gave the period of time for the variance
as through fune 30, 2006, provided additiona] data on expected nojse jevels
Tor various operstions and eguipment, provided photographs showing
approximate locations of wveorious operations and disoussed the TPublic
Information Program.

On May 20, 2003, AMEC sext the DRB a copy of a newspaper article, which

indicated that & noise variance had been granted, but ftom the newspaper

AMEC v FDOT Nols= £71£/03 g
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article it was not clear 1o the DRB, what the work limitations of the variance
were. The actual noise variance document was ot available at the time of the

DRB Hearing.

AMEC v FROT Maise &/] 803 : 10
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Conclusions
FDDOT could have applied for permits or variences for the r2quired nighitime
wark in zdvance of the beginning of construction. FDOT cid not.
AMEC could have applied for veriances for noise =t the beginning of
construction. AMEC did not.
FDOT ¢ould bave applied for noise variances. bur. it did not unti| notification by
RESD ef the noise complaints.
The noise complaints made by RESD in April of 2002 were 2 result of pile
driving during nighttime hours. Thiz was in violation of the contract plans which
require that all pile driving asves zre subject to the noise ordinence of the City of

Jacksonville,

VIO Navrse &/ (/03 11
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Recommendation

The DRB recommends that:

Ler

FDOT is responsible for the couseguenses. of AMEC not being able to work on
the Required Work or the Opticnal Work, bstween November 20, 2001 and
gt
ecember 19%, 2001, 1, #°

AMEC is responsible for the consequences of the April 2002, noise complain:
resulting from AMEC operating pile driving equipment which exceeded the limits
of the City of Jacksonville Noise Ordinsnce, since the conract reqﬂires all pile
driving activities 1o be subject to the City of Jacksonville Noise Ordinance.

The recommendztion of the DRB is that, beyond that siaied sbove, FDOT is
responsible for the consequences of AMEC not being zble fo work during
nighttime hours for the Required Work and that AMEC is responsible for the
conseguences of not being able to werk during daytime ot nighttime hoursg for the
Oprional Waork.

A minority opinien is contaived on the following pagss.

AMED v FDOT Naie= A718M2 12
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The Matter of the dispute between AMEC Cvil and the Florids Depariment of
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Minority Opmion

FPacts

I, Botn parties were aware of and have ackrowiedeed thar a Permis was required to
videnaks any wark at night betwesn 10pm 1o 72m.

2. Both Parties were aware tha: the Requirsd Wark (defined as work saecifically
identified by FDOT that had to Be carried cut at night) that was 1o be carried gut
Ins:t-fveeri 10pm and 7am would excesd the Naiss Ordinance znd would rcquire a
variance.

Lk

Amec wes aware that any Optionz! Work (defined as all other work under the
Contract) that they may have wished to be carried out between 10pm and 7am would
excesd the Noise Ordinance and would requirs a variance. The Contract doss not
specifically limit night work praviding it compliss with the Noiss Ordinances,

4. Both Pzrzies admit that on previous projects within the limits of the City of
Jacksonville (COJ) there had never been any previous problems with the COJ
enforcing sither the no Night Work |0pm to 7am or Neise Ordinznees.

3. FDOT, prier te bid, had applied for and recsived three Environmental Permits.

6. The Permits required for night work and variances 1o Noise Ordinances, both day
and night. are environmental permits. Rulz 4, Noise Pollution Control, of the
Jacksonville-Environmental Protection Board covers all permits Both that 1o actually
work at night between [Qom and 7am, Rule 4. 208(4), and constuction permits, Rule
4,501 (A), to allew work to exceed the allowable noise level both during the day and
night — refer specifically to 4. 208(E) which state “Any construsiion or mzintenance
permit issued by an agency of the COJ for an activity that will produce a noige level
exceeding the limits of Ruled ......7.

7. Comract Documents are clear and specific that FDOT is responsible for all
environmental permits, for both Required Work and Optional Weork, Whilst Anticle
7-1.1 clearly szys that Amec shal! ™. become familiar and comply with ail Federal,
State, county and city laws..." the same Article is alse specific that © The
Depzrument will procure all environmental permits required by Federa!, State.
county and lozal regulatory agencies.” Although Article 7-2.1 states that Amec shall
obtain all permits it is qualified by stating “Except as nowed for cerrain peninits...”
FDOT has argusd that Article 7-2.1 is expanded by the identificatian of the three
permits that they maintain are the only permits that fall within the “Exczptas noted
for certain permits. ¥, However this expansion is net specific to just these three and
the clear and unequivocal statement in Article 7-1.] that *The Depatment will
procure 2ll environmental permits...." must mean that environmental permits are pan
of the “Excep: a5 noted for certain permits...”

-2
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Based on the fact that both FDOT and Amec had never had = previous problem
working between the hours of 10pm 2nd 7am or at levels in excess of the Noise
Ordinznees it is reasonable to assume thas = ¢y did not exoeet that thers would be 2
problem on this project. [ndsed the Rule 4 of the JEPB is quite speeific in 4.500 (D)
which states “ No facility shall be requirsd lo have any type of noisc permit. repewal
permits excepted, until notified by 2 letter from the Division, " |

FDOT 0id not seek either 2 Permit for Night Wark 10pm to 7am or a varianee 10 the
Noise Ordinance prior to bid.

The Preconsiruction minutes make na reference to sither the nesd for 2 Night Work
10pm to Tam Pecmit nor verianees that mzy be required 1o the Noice Ordinances.

Wors commenced without either 2 Night Work 10pm to 7am Permit or any varignoes
to Noise Crdinances for either Required or Optional Werk.

Both AMEC and FDOT were notified on J1/20/01 by RESD, Air and Water Quality
Division, that 2 violeticn of Rule 4.208(A) had occurred. Rule 4.208(A) says: “Na
person shall operats or permit the aperation of conatruction or maintenance
cquipment excluding generators. mud hogs and well point pumps, used in
consiruction or maintznance between the haurs of [Opm and 72m unless spacifically
permitted [or a particular project by 2 department of COJ™.

13. FDOT acknowledged its responsinility under the Contract Documents and applied for

the necessary permit by filing a Veriance Regquest with COJ on 12/13/01.The
Variarce Request was specific in that it coverad all work, both Reguired and
Optional. 2nd stated that *There is no practiczl means known or available w0 meet the
project schedule and comply with Rule 4 208(A)".

14. FDOT notified Amec on 12/19/01 (har 25 & result of the variance being filed (Safe

Harbor) Amec were autherized to work st night between 10pm 2nd 7am within the
noise levels in the ordinance, Both parties were aware at this time that even
though Safe Harbar may have existed, any work carried out between 10pm and
7am would exceed the Noise Ordinance. FDOT's letter also makes reference that
“The Department will continue to work with the COJ Envirnnmental
Rejulation Representatives”.

. Bascd on Lhis letrer and the fact thal nzither party had previously had any problems it

is reasonable 10 astume again that neither expected there to be 3 problem regarding
noise levels and the fact that they had receivad no specific letter from the Divislon as
set out in JEPB Rule 4.500{D) Amec restarred night work and continued until both
FDOT and Ames were notified on 4/3/02 that the piling work being carried cut at
night between 10pm and 7am was in violation of Rule 4.208(D), ncise level
cxcceding 80dEA.

M-3
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16. In the meantime FDOT had beer notified oy COJ on 1/29/02 that the necessary

s

hearing by.ﬁﬂe Alr/ Oder Commitice, 2 sandition precedent 1o their variancs request
made on 12/13/01. had besn postponed. Whilst Safe Harbor continued to exist no
Permit for Night Work had or could be issued until the Air/Odor Committee '
hadt heard the Variance request. Amec were not copied on this correspondence
hnti) FDOT s rebuttal dated 4/8/03 However it is reasonabie to assume thatup
to 4/320 Amec were working at night.

From 4/3/02 to 2/18/03 when FDOT rrade a varianee request for neize levels to
exceed the Ordinance for the Required Werk. each continued 19 represent that the
other had the responsibilily for sbizining the variance. However it is imporiant to
note that during this period:

* FDOT did not authorize Amec to act as their duly authorized agent
far the purpose of making a Night noise veriance request, as is
provided in Rule 4.50]1. Construction Permits. Rule 4,501 (A) is quite
specific 1o noise emissions thai exceed the ordinance.

= FDOT, without notifving Amec, filed a lawsuit agzinssthe COJ in
April 2002 alleging that the COJ Tree and Noise Ordinances wers
unconstitutional.

= FDOT were notified by COJ en 10/5/02 that notwithstanding the
variance request taat FDOT had made on 12/13/01 for Night Work
10pm to 7am, FDOT needsd. as set cut in Rule £ ¥ to complete a
Ngise Pollution Scurce Permit Application. COY's letter is clear ...
construction prejects throughout Duval Counly require ingividual
Maise Pollution Seurce Permits. Specificz!ly, construction on FDOT
projesls between the hours of 10pm and 7am is prohibited, unless
permitted by the COTF°, Amec were not copied on this
correspondence until FDOT?s rehuttal dated 4/8/03.

» FDOT again performed as required under the Contract and made the
necessary appliceiion on 11/14/02. This application was apecific in
that it enclosed a copy of the variance request dated 12/13/01.
which covered al]l work. both Required and Optional. Amec were
not copied on this application until FDOT’s rebutial dated 4/8/03.

s Circuit Court in Duval County on 1/23/03 rules in favor of FDOT and
declares that COJ's Tree Ordinance is unconstitutional.

+ COJon 1/25/03 izsues 2 Permit for Amec’s project for all work at
night {Cpm o 7am

» FDOT azain performed under the Contract and without consuiling
with Amec, made 2 biankst application on 2/14/03 for a large pumber
of its projects. including Amec's praject. for a variance to daytime
nolse ordinance levels. Application is specific in that it covers all
wark both that which may be Required and Optional Wark.

s Onthe same day, 2/14/03, FDOT mads snother blanket application.
thizs ime for Permits to work at nigh: between 10pm 2nd 7amon a
large number of proiects. including Amec’s project— the application
makes note that 2 Permit has already been issued for the Amec

M-4
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project. Again the Application is specific to all work and covers
both Required and Optinnzl Werk.

* On 2/18/03 FDOT made a request for a Noise Variznes 1o sxceed
nelse levels for only the Required Work with the addition of the
segmental casting operation which is Optianal Work. It is significant
to note that this was made without any reference to Amec. FDOT
argue that the only reason that they are deing this is to protect their
stafT—this is disingenusus since exposure 1o their staff exisred from
4/3 02.

18. "Safe Harbor” existed from 2/18/02 far Amec 1o carry out the Required Work and
seginzntaj casting operstions from | 0pm to 7am at lovels in excess of the Noise
Ordinance.

19. COJ appraved the FDOT 2/18/03 apalication for a variance on 5/12/03 — this has not
yet been formally fssued but it is assumed that it will be for the noise levels
requested.

20. Based on the variance application made by FDOT on 2/18/03 it is considered thar
— Amee's ability {o seek and obtain ancther variance for the Optional Work to be
carried out at night in excess of allowable levals has been severely prejudiced.

M-Z
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Minority Opinion

Coneclusians

Enﬂj Parties have zcknowledged their awarencss and understanding of the COJ Nojge
Drc_tmnnces, both as iz relates to Night Wors betwesn the houss af 10pm and 7am and to
Noise levels cstablished for worlk both during the day and night

Additionally it is understcod that both Partizs believed that based on their own extensive
experience of working within the COJL that CO! would not necessarily snforee these
ordilnanees.

The Contract is spesific that Amec should become Knewledgeable of and comply with ai)
epplicable regulations — howsver the Contract s 2lzo specific that FDOT shall ohtzin all
Environmental Pzrmits required for the Project - it is also absolutely clear that the Permits
required to comply with the Noise Ordinances ar= Environmental Permits.

On 11/20/07 both Partizs were notified of & Noise Ordinance Rule 4.208{A) violation (no
night work berwsen 10pm and 7am uniess specifically permitted).

Without suggesting that it was Amec's responsibility to obtain the Permit, FDOT preparcd
and submitted 2 Variznee Request for a Permit to wark at night between 10pm and 7am for
al] Lhe work covered in the Contract, within the limits of thc Ordinance. This application
providec Safe Harbor and Amec were duly avthorized to recommence and to comply with
naise level restrictions in accordancs with the ordinance.

Mewever this autherization was in effect meaningless hecause both Parties were 2ware thar
no work. either required or Optional could be carried out at night between the hours of 10pm
and 7am without exceeding the Naise Leve! ordinance.

It can be reasonably argued that Amee relied on the fact that FDOT had zpplied for the initial

fariance which reinforced their interprecztion that it was FDOT's responsibility to obtain all
Envivonmental Permits and were expecting FDOT to0 apply for the Noise Level Variance In
addition FDOT did not. as {5 requirec underthe Rule 4.501(C), give Amec a letter
authorizing them te act as their agent for making future applications for Variances and/or
permile,

FDOT's suggestion that Amec were duly authorized by the signing of the Contract is not
accepied and is borne out by the fact that FDOT. in making the application for 1'.'f1IE. +Per1"n it to
work 2l night between | 0pm and 7am dated 11/14/02. provided a5 part of thar application
such a lewer of authority, authorizing themselves to make thar application. The Penmiz
Apnlication form is specific that a lewer of 2uthorization has to be amached to the application

However it is considerad that notwithsianding the previous violation neither party expeeted

CQ! to enforce the noise level ordinanes uatii 473/02 when both parties were agzain ¢cited. this
time for breach of Rule 4.208(D). Tt is considersd that from 12/13/01 o 4/3/02 Amec were

M-5
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able and dic work 2t night — the Noise Ordinances zre complaint driven and ths first
complalnt was received 4/3/02.

It is significant that during the period leading up to this citation FDOT wers in dispute with
CQJ over interpretation of the COJ Tree Ordinancs which understandably caused some
tension between FDOT and COJ and shortly after the citation FDOT filed suit zzzinst the
COJ which suit argued that both the COJ Tree Ordinance and Naise Ordinancas were
unconstilutional - Amec were not notified by FDOT that wil had been filed,

Froam 4/4/07 0 2/18/03 (when FDOT epplied for 2 variance for the Reguired Work together
with segmental casting operations) both Parties consistent]y denied the respansibilily for
applying to COI fer the necessary variance to the Neise Ordinance for night work that would
make the Safe Harbor position of warking between 10pm and 7am effective — Amee painting
10 the Contract that makzs PDOT responsinle for all Environimental Permits and FDOT
simply saying, without giving any letter of authority, that it was Amec’s r23sansibility.

1 is significant that during this period. unbsiknown 1o Amec FDOT were instructed by COJ
on 10/9/02 of the need for a Permit Application for a variance to Rule 4 208(A) on any of
FDOT s projects and that notwithstanding the variance reguest that FDOT had made
12/13/01, an application was also needsd on Amee’s project. FDOT, 2gain without insisting
tnat this was Amec’s responsibility a2 they had consistently done from 4/3/0Z up 10 that date.
submitted their applization on 11/14/02 for all work on the project — both Required and
Optional Work — this Penmit was issped by COJI 1/25/03.

Ag2in it i3 significant 1o note that, unbeknown o Ames, FDOT on 2/14/03 submitted two
blanket variarce requests to COJ for a large number of their projects, including Amec’s
project. The first was for a nojse variancs for daytime work and the second was for night
work berween 10pm and 7am. Again an 2/18/03 and also unbeknown to Amec, FDOT
submitted a variance request for a noise varignes for Amec’s project for the Required Work
znd segmental casting operation. [t is understoad that this Permit was issued by COJ
5/12/Q3. Again it iz significant to note that FDOT did this without ingisting that this wa3
Amee’s responzibility as they had consistently done up to thal date.

FDOT have argued that the reasen that they applied for 2 variance 1o the Noisz Ordinance on
2/1§/03 was not because the Contract obligated them so to do but to protect their staff from
passible prosecution. This arsument is not zccepted since the risk 1o their staff existed from
4/3/02 the date of the initial and only Noise Vielation citation.

It has been argued by Amec that a variance to tne Noise Ordinance cannet b..-. cbtained T.m.ﬁ]
& Permit 1o work at pight has been issuec and that notwithstanding the Safe Harbor provision
that even if they accepled that il was their responsibility to obtain the neise variances, they .
could not have done so until 1/29/03, It would need an indepandent legal opinion to ascertain
whether their argument has any basiz but from the fact that FROT waited unti! 1:1'[ §/03 10
request a variance 1o the Noise Leve! for the Required Work end segmental casting operation
one cquld assume that FDOT wars of the same gpinion.

However in sonclusion neither party lived up to the declared spirit of partnering and eacn for

their own specific reasons postured that it was not their responsizility w obtzin Eh:: necessary
Environmental Permits required for the work not just to be constructed in 2 meaningful way
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but at all since ne work could be performed either day or night and comply with COJ Noiee
Crdinances.

Itis felt that FDOT s response to wholc issue has besn, and eontinues to be, substantiaily
impacted by their ongoing law suit witl: the COJ 2nd Amee's responses have been and
continue to be striztly contractual 10 the extent that they are relying on the fact that the
Canwract is specific, as itis, that it is FDOT's responsibility to obtain all Environmental

Permits and any Noise Permit or Variance Requests to the Noise Ordinance are
Environmental Permita.
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Minoriiy Opinion
Resommendation

Based on the preceding conclusions it is recommended that.

I. From Project Startta 11/20/0] Amec afle to work meaningfully at
night,

2. From 11/20/01 te 12/13/01 Amec not able fo work meaningfully
at might.

Amee entitled t2 any and all
conseguences of not being able to
work meaningfully at night on both
the Reguired 2nd Optional Work.

Ak

- From 12/13/01 10 4/3/02 Amee wers abls 0 werk at night on
both Required and Ostienzl Wark.

Amec entitled to any and all
consequences of not being able ro
work meaningfully at night.

I=

- From 4/4/02 162/18/03 Amet¢ have been able and did work at
hizht. 10pm 16 7am on Required Work
even though FDOT ackmowledge that
noise levels of equipment ysed on
Reguired Work breagh Naise
Ordinance.

Amec unable to work meaningfully
at night on Optional Waork. FDOT
ackngwledge that equipment
exgeeds noise levels in Ordinance.

Ameg entitled to any and all
consequences of net being able to
work meaningfully at night on
Optignal Weork,

3. From 2/18/02 to dats Amec ableto wark meaningfully at
night on Required Work and the
s=gmenl casting pperstign.

Ames enritied to any and all
consequences of not heing able to
work meaningfully at night on
Optional Work.
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