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DISPUTE REVIEW BOARD RECOMMENDATION

November 13, 2003

Mr. Joe L. Tumer, President Mr. Richard E. Hogue

Better Roads. Inc. Wilson Miller, Inc.

P.O. Box 9979 1777 Tamiami Trail, Suite 403
Naples, Flonda 34101 Port Charlotte, Flonda 33948

RE: SR-78 from a point north of Dike Road to Okeechobee County Line.
F.P.ID 194008-1-52-01
Glades County

SUBJECT: Claim for Additional Contract Time due to the following four (4) issues:

(1) Water Line conflict with Guardrail Installation

(2) Cross Drain metal culverts in conflict with Guardrail Installation (12
locations)

(3) Telephone Conflict with Guardrail Post Installation north side of Project
two-and-one-half (2-1/2) miles at west end

(4) Fiber Optic Cable in conflict with Guardrail Posts Installation on seuth
side of the Project

Should entitlement be established in favor of BRI, the Dispute Review Board (DRB) was NOT to
consider the Quantum. The DRB feels quantum should be negotiated between The Florida
Department of Transportation (FDOT) and BRI.  Should negotiations fail, if both parties agree,
quantum may then be referred to the DRB.

Pertinent information and rebuttals relating to the parties positions were provided the DRB prior
to the hearing held on November 3. 2003 at the FDOT District office in Bartow. Both parties
provided testimony during the hearing.

CONTRACTOR'’S POSITION

We request vour assistance in obtaining a fair and equitable settlement in the matter of the FDOT
withholding 60 days of liquidated damages on subject project. The project was completed after contract
time had expired due 1o guardrail conflicts which were known prior 1o time expiration.

The contract time, adjusted for weather was to expire on January 30, 2003. However commencing on
January 21, 2003 several delavs and items of extra work became necessary due to oversights by the design
engineer and utilities that had not been properly relocated out of the way of the new guardrail. (See our
letter of March 17, 2003 for details). Also during the guardrail construction it was discovered that 137
wooden posts needed to be replaced as part of the reset guardrail item. A quote was sent lo the CEI,
Wilson Miller, on March 4, 2003 and a work order was issued on March 5, 2003 to perform this work.
This item, including procurement took approximately 21 days to perform.



The primaryv delav and extra work was ltem £2 of our letter of March 17, 2003. On January 23, 2003 while
installing guardrail posts on the southbound or westerly lane it was discovered that no provision had been
made for guardrail posts over large diameter (10-12°) sectional plate pipe extensions. Normal driving
procedures would have had guardrail posts driven into and through the pipe arch structures. e were
instructed to skip twelve (12) locations where this situation existed until a design could be completed for
pricing bv us. On February 14, 2003 a sketch was provided 1o us with a request to provide pricing for this
work. We contacted our guardrail sub, a concrete sub, priced our portion of the work and submitied our
price on March 4, 2003 and stated therein that it would require forty nine (49) calendar days, from the date
of the notice to proceed, 10 complete this work. A work order was signed on March 11, 2003 and work was
completed on May 2, 2003. (See attached timeline). As per page two of the work order the time issue
would be addressed later.

Another issue which also needs to be addressed is the rain, fog delays, and washout repairs to slopes. No
time was ever granted afier January 30, 2003 for any of these occurrences because the FDOT had started
assessing liquidated damages without doing a time analvsis for the extra work and delav issues. (See
weather delavs & repairs letter atrached).

In conclusion we ask that the Board rule that the 60 days of liquidated damages by removed due to the
factors outlined. Since time suspensions are no longer granted by the FDOT, regardless of when Betier
Roads finished the regular contract work, this project could not have been completed until May 2, 2003 due
1o this extra work and conflict issues. In our many vears of doing business with the FDOT we have never
seen time figured in this manner when extra work and delays were the controlling items in the final
completion of the project.

Betrer Roads Inc. appreciates the Board's consideration and time in hearing this issue.

DEPARTMENT’S POSITION

Narrative

The Department evaluated each of the four delay issues individually to determine entitlement for an
adjustment of contract time. The evaluation was made based on Sections 5-12 and 8-7 of the Specifications
(see pages 14 through 26) as outlined in the contract documents.

The Contractor has not requested any monetary compensation for any of the four (4) delay issues.

Of the four (4) delay issues, only two, Issues 2 and 3 respectively, were found to have any validity. By
letter dated June 4, 2003, the Department offered twenty-two (22) days for Issue 2 and ten (10) davs for
Issue 3 (see pages 27-29). This offer was not acceptable to Better Roads.

Even though Better Roads has not accepted this offer, the Department is willing to extend the allowable
contract days by the total of thirtv-two (32) days, eliminating all but sixty (60) days of the Liquidated
Damages.

It is important to note that the Contractor virtually stopped working between September 9, 2002 and
October 27, 2002 (see chart on pages 37-41), almost 7 weeks, while waiting for their Moore Haven Plant
to be approved by the Deparmment of Environmental Protection. Had Better Roads continued working
during this period they would have, in all likely hood, completed the project during the allowable contract
time. In addition, Better Roads would have been aware of the delays at an earlier date, allowing for
earlier discovery and resolution of the Special Guardrail Post Issues.

Another very important note is the fact that Better Roads request asks for 104 days of time extension even
though there is only one hundred-two (102) days between the start of the issues, January 21, 2003
(Contract Day 247) and Final 4cceptance, May 2, 2003 (Contract Day 348).
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The following discussion of each issue is offered to help the Board better understand the Department’s
position on each of the four (4) issues.
Issue No. 1:

Water Line Conflict with Guardrail Installation

e This issue began on Januarv 21, 2003 (Contract Day 247}, the day after initial guardrail lavout began,
when Alford Construction, Inc. drove a guardrail post through an 8” waler main owned by the
Okeechobee Utilitv Authority (OUA). This water main was identified in the QUA Utility Relocation
Schedule (see pages 30-32). Guardrail work was immediatelv suspended at this location. However,
Alford Construction mitigated the delay immediatelv by moving to another location on the project and
continuing construction of guardrail. The final resolution to this conflict was resolved on February:
18, 2003 (Contract Dav 273) after the Deparmment, Contractor, and OUA reached an agreement 1o
install encased guardrail posts over the shallow water main in accordance with Standard Index 400.
The extra cost associated with the encased posts was borne by OUA.

o During the investigation of the issue, OUA advised the Department that neither Beiter Roads nor
Alford Construction called for locates of the water main prior to beginning work at that location.
Neither Better Roads nor Alford Construction provided proof of a request for location of the water
main by OUA to the Department. Had reasonable advance notice been given, OUA would have been
afforded the opportunity to confirm the extent of the conflict and resolve it before the water main was
damaged.

o Section A of the OUA Relocation Schedule (see pages 30) states, “During the project, UAQ shall
{ocate their facilities within 48 hours of notice to their Representative John Hayford or Landon C.
Fortner, Jr. Telephone Number (863} 763-9460. The UAO's Field Representative is James Mullis,
Telephone Number 1-863-467-1599.”

o The special conditions/constraints located in Section B (see page 31) of the OUA Relocation Schedule
states, “There appears 10 be a conflict with the existing 8" PVC water main and proposed guardrail
post berween Station 468+80 and 469+80 lefi. Adjustment of guardrail post may remove conflict —
OUA will need to locate and verify in the field.”

e [tem 4 in the Disposition of Facilities located in Section C (see page 32) of the OUA Relocation
Schedule siates, “Locate 8" water main for guardrail post.

o The General Notes on Plan Sheet Number 6 (see page 33) states, “The locations of the utilities shown
in the plans are based on limited investigation techniques and should be considered approximate only.
The verified locations/elevations apply at the points shown. Interpolations between these points have
not been verified.”

e Section 7-11.6 Ulilities (see pages 34-36) states, “Do not commence work at points where construction
operations are adjacent to utility facilities or other property, until making arrangements with the
utility facilities to protect against damage.....The Contractor is solely and directlv responsible..... for
all.....delays caused by the Contractor's operations.”

o Section 8-7.3.2 requires the Contractor to take all reasonable measures to minimize the effect of utility
work on job progress, including adequate advance notification to utility companies as to the dates to

coordinate their operations with the Contractor’s operations to avoid delays.

Summary of Issue No. 1:

The Contractor neglected his responsibility to coordinate with the Utilities to insure there are no
unnecessary delays caused by his work. Impacts of delays caused by the Contractor should be borne by
the Contractor. Therefore, based on all of the above, it is the Department’s position that no time



extension be granted for this issue and the Dispute Review Board should rule that there is no entitlement
and should uphold the Department’s original denial.
Issue No. 2:

Cross Drain Metal Culverts in conflict with Guardrail Post Installation

This issue began on Januarv 23, 2003 (Contract Day 249), the fourth day of guardrail construction.
During construction of guardrail posts over Structure S-2, a corrugated metal arch pipe extension,
insufficient soil cover was encountered preventing correct installation of driven guardrail posts. The
Engineer of Record (EOR) was immediately contacted for assistance in resolving the conflict. A design for
a concrete footer with special guardrail posts was received from the EOR on February 13, 2003 (Contract
Day 270) and transmitted to Better Roads the following day. Upon review of the proposed design, Berter
Roads provided a price quote on AMarch 4, 2003 (Contract Day 289). Minor moditications were
recommended and a finalized design was approved on March 7, 2003 (Contract Day 292). Negotiations
were finalized with better Roads on March 11, 2003 (Contract Dav 296) and a Field Supplemental was
executed the same day for the extra work. Alford Construction began work on the concrete footers on
March 17, 2003 (Contract Day 302). Footer construction took a total of five (5) working davs, and was
completed on April 3, (Contract Day 319). Alford Construction placed the order for special guardrail
posts on March 18, 2003 (Contract Day 303). Special guardrail posts were delivered on schedule, lale in
the dav on Friday, April 25, 2003 (Coniract Day 341). Installation of the special guardrail posts began on
Monday, April 28, 2003 (Contract Day 348). Installation of the special guardrail posts was the last item of
work completed and upon completion the project was accepted.

e Section 8-7.3.1 permits the Department the authority to grant an extension of Contract Time when it
increases the Contract amount due to adding new work or providing for unforeseen work. The
Department will base the consideration for granting an extension of Contract Time on the extent that
the time normallv required to complete the additional designated work delays the contract completion
schedule.

e The Contractor began construction of his estimated sixty (60) davs of regular guardrail construction
with only ten (10) days of allowable contract time remaining. The regular guardrail construction was
completed in fortv-two (42} working days. Allowing for an estimated six weekends (12 days), the
contractor’s estimated time to complete guardrail was accurate.

* Slope construction ran concurrently with guardrail construction and slope construction was
substantially completed on March 13, 2003 (Contract Day 298). Friction course paving began on
March 18, 2003 (Contract Day 303) and concluded on April 10, 2003 (Contract Day 326), a 23-dav
duration. Work progressed on the guardrail construction with relative consistency with the exception
of weekends (anticipated) and a three and one half week suspension during which paving of asphalt
Sriction course became the controlling item. Regular guardrail construction was completed on April
23, 2003 (Contract Dav 339). The contractor elected not to install guardrail during friction course
paving.

®  Regular work items consisting of slope construction, regular guardrail construction and friction
course paving, along with incidental items of regular work progressed without delay during the
resolution of this conflict issue.

o The only impact that resolution of this conflict had that is attributable 1o completion of the project is
that which transpired afier completion of all regular work. Therefore, the rwo days between the
completion of regular work and delivery of the special posts, and the five (5) days required for
installation of the special guardrail posts are the only davs meeting the requirements of Special
Provision 8-7.3.1. Two weekend days elapsed during this eligible period.

e The Department recognizes the Contractor, upon learning the scheduled delivery date of special
guardrail posts, may have elected not to accelerate completion of minor items of work following the



completion of friction course on April 10, 2003 (Contract Day 326). Had those minor items been
completed on April 10, completion of all regular work would have been advanced an additional
thirteen (13) days.

Summary of Issue No. 2:

Therefore, based on all of the above, it is the Department’s recommendation to grant a total of nine (9)
days for the impacts of this extra work on the completion of the project and thirteen (13) days for the
period of reduced productivity following completion of the friction course for a total of twenty-two (22)
days for this delay issue (see chart on pages 42-43). Thus, it is the Department’s position that the
Dispute Review Board should uphold the Department’s original offer of a twenty-two (22) day time
extension for this issue.

Issue No., 3:

Telephone Conflict with Guardrail Post Installation North side of Project Two and One-Half (2 ) Miles
at West End.

This issue began on Thursday, February 13, 2003 (Contract Day 270). A buried telephone cable was
discovered to be in conflict with proposed guardrail posts between Stations 337+60 and 352+23 L1 of
Centerline of Construction. Better Roads immediately brought the issue to our attention. Alford
Construction suspended operations mid-afternoon. The conflicting buried telephone cable had been
previously relocated by Sprint. The Ulility Relocation Schedule indicated the cable varied from 7.5 meters
to 8.5 meters left of centerline. The actual location was found to be 6.5 meters left on centerline, placing it
in direct conflict with proposed guardrail posts. On February 14, 2003 (Contract Day 271), a written
notice of intent to claim for this delav was received from Better Roads. Alford Construction did not work
Friday, February 14 through Monday, February 17, 2003. They returned to work and completed the
remaining portion of guardrail not in conflict with buried telephone on February 18 and 19, 2003
(Contract Davs 275 and 276). Guardrail construction was again suspended until the conflict was resolved
on Februarv 23, 2003 (Contract Day 282).

delay within ten days of the commencement of the delay to a controlling item of work to be eligible for
additional time. It further requires the Contractor to submit a written claim in accordance with
Supplemental Specification 5-12.2.3 within 180 days of final acceptance of the project.

e Supplemental Specification 8-7.3.2 states the Department may allow extensions of time only for delays
occurring during the Contract Time period or authorized extension of the Contract Time Period. This
entire delay issue occurred after Contract Time had expired.

o During the life of this project, Alford Construction did not work weekends.

e At the time of this delay, guardrail and slope construction were essentially concurrent controlling
items of work. Construction of guardrail at other locations on the project was not possible because the
slopes were not complete at the proposed locations.

o Alford Construction returned to work for two (2) davs to complete the balance of guardrail in areas
ready for guardrail construction in an effort to mitigate the impact of this delay issue. Six (6) regular

working davs were lost to this delay. The delay period included two weekends.

Summary of Issue No. 3:

Therefore, based on all of the above, it is the Department’s recommendation to grant a total of ten (10)
days (see chart on pages 42-43) for a time extension. Had the guardrail work begun when scheduled,



((975) 2151dw00 sDM UOYDLLY [yun
pasn sdo( poyuo) — (sAoq 957) awar] Pov4uo) 31qusoly) savp (gz) Quaaas s0f salpwinq pamppinbry
PA44noul ]IS 24Dy pInosM JOPRLUO)) Y] uOuDULG[ul DY) UaAlD) 97§ ADq poauo) uo pagajduiod
SDM 3SIN0) ORI Y] PILIndd0 Jou sAppap 3sayy ppy 'S1 13p1Su0d 03 pivog 3y) 10 naod jpurf aug)

“UOISIOIP DY} o suoissnoiadas 3y} J0f wiay) awsusduiod
01 quawynda(q ayy padxs jou pmoys Aoy puv palosd ayy Jo apppru ay; Surinp noyonposd aonpas
0] UOISIO3P SNOIISUOD D PP SPPOY 1a712¢] “Wuawnda(] 2y} Aq passassn saSpwnq pappinbiT ay1 Jo sow
P13y 2avy pinom 13y3 ‘paaoiddp aq 0} Jupld UPADE] 2400py 112y} 10f SuyIpm 2490 A2y2 3)IYM (SADP
“6F) Z00Z ‘LT 429012() pup 7007 ‘6 43quiandag usawgaq AjpuasipIp y1om 03 panurIuod d0ppdu07) Y43 poff

quawpnda(y 3y puv sppoy
235 01 F|qonnba pup imf yjoq s1 UOUIXD FUp ADP-ZE D Jo 12[f0 in0 24a1)2q a4 darsusyaidiicd
pup [nf spm uorsusrxa awy v 10f sisanbas pammugns ayl fo matass 1no Juspifuod s1 pusuindaq Y[

AAVIWHIS TVYNIA

‘uoISUIPD 3wy v 10f 1sanbat spooy sanay fo rusp urdo s juswgadagg
2y pjoydn ppnoys piog wma12y amdsyq ayp wyy uompsod s quswndaq syp s1 n ‘smyy  onssy
S1Y1 J0f ua] (PUOIPPD OU SPUBUIIOII] ‘3I0J243Y] pUp WD Sy Jof S15nQ ou Spurf juauipndaq ay |

JF 0N 3nss§ jo dpunung
UONVIUAUNIOP 123[04d 43Y10 40 UONONUISUO)) [0 140d2Y AJID(] 2Y] Ul PAIOU ST ADIAP [0 22UPIAS ON e
pap1aosd som wivd 01 Ul fo aanou

0N 3w [puonippo 4of 3jq1311a aq 01 Y404 0 wajl 3uljj0U0I D 0] ADJIP Y] JO JuIWadIuUL0D Y] fO

(1] Yo4vpy) Bunaaut 3y fo ADPp ayl wayl 31020124 40 I12I[JUOD Ul JOU a4 AdY]
Af143A pup Saul) 3yl 21020] 01 SDm JUldS IS SAINUNU dY] (96 AD(T 19D41u07)) §00C '] YI4UJY paIop
sajnunu Sunaaw 12afoad ay1 ul s4no30 211d(Q) 4aq1 YU OIYJuos [pHUBIOd D 01 §1 IoUIAf24 AJUO Y]

"anss1 wip|d SIY] SSaIPPD 10U S0P UONINAISUOD) J0 J40dy] D] 3Y[

S1UUNI0pP 12D41U02
Y1 Aq pa«tnbaa sp ansst S1y1 40f wivpd 0] 1UUL _fO 30110U UM D IPIA04d 10U pIp SpUOY 43113 e

(GLE ADQ 19D4U0D)) £00C ‘Q1 ADNIGa,] U0 UD33G IDY] UONINYSUO) [0 dU4aU3]) dY] fO
14314 auty 2udQ 42q1.] 1uLddS D Y114 121102 D fO COOC ‘L [ YO4DFY PAIDP 43113] 412Y]1 Ul PAIVIIPUT SPOOY 42113G

D2]01d oY1 Jo SPBHINOS 543 U0 UOTID[[DISH] SIS0 [TDAPIDD) Y7iw BIJuC) Ul 5195 oHd() 5414
IF 0N anss]

‘anss1 s1yy d0f uoypsusduiod
jpurf puo pnf so uorsuspcd auay Aop (p]) uar v fo 3ffo pwrduo s usugupdaq 2y proydn pimoys
PADOS] MA1a2Y indSI( ay1 wy1 uonisod s, Juauppdaq ay) 51 11 ‘smyf  SuonpIY1oads ayj ypm aoUDPIOIOD
uy uinpd Appap p mugns sppoy 1apagy sannbai qusugandacy ayy ‘4affo suyy sasnfad 10104110 Y} JUINS
ay1 uy -anss1 Apjap sy d0f wan)> 01 JudIUL JO 210U NIY] WDIPYRM SPPOY 1371395] sisanbad uauundaq
ayp ‘sdpp (p1) ua1 fo wffo swyy sof uingas uy Sppoy 1A puv uupda(q Y1 yioq Aq paIunu
U32qQ 24DY pIN0d pup 3wy POLUOd o uoupsdxs 3yy 01 do1id pa1racdsIp Uaq ADY pINOM PIYU0D s1Y1




Consequently. it is the Department’s position that the Dispute Review Board should uphold the
Department's original offer of a 32-day Time Extension as full and final settlement of all issues
associated with the delays.

DEPARTMENT’S REBUTTAL

On Page 2 of the Contractor’s Position Statement, paragraph one needs to be clarified. Issue’s | & 2 were
known prior to the allowable contract time expiring. Issues 3 & 4 were discovered after the allowable
contract time had expired.

In paragraph two (2} on Page 2 the Contractor references 137 wooden guardrail posts, which needed to be
replaced. It is important 1o note that Field Supplemental Agreement (FSA) Number 999-25-(01) (see
Contractor's page 12) compensated the contractor for this work. This FSA clearly outlines the agreement
is for full and final settlement of all monetarv and time issues. This FSA was signed on the same day FSA
Number 999-25-(02) (see Contractor’s page 20), which acknowledged additional time was required for this
issue. However, issues relating to time would be addressed separately. Therefore it is clear to the
Department that time was not an issue with the work required under FSA Number 999-25-(01) at the time
the FSA was executed. Thus, any issues regarding FS4 Number 999-25-(01) should not be given any
consideration by the Board as they do not pertain to the original request for a Dispute Review Board
hearing.

Paragraph two (2) on page 3 of the Contractor’s Position Statement states rain, fog delays, and washout
repairs to slopes still needed to be addressed for the time from January 30, 2003 (last allowable contract
day) through May 2, 2003 (the last chargeable day). The Department has done a complete review of all the
Project Dailv Diaries for the time frame referenced above. The following discussion is provided to better
help the Board understand the Department’s position on this issue.

o The Department agrees there were fog delays as outline on page 14 of the Coniracior’s submittal.
However none of these davs meet the Requirements of Section 8-7.3.2 of the Specifications (see FDOT
Position Paper page 23). The Specification clearly states that at least 50% of the normal work day
needs to be affected on predetermined controlling work items due to adverse weather conditions in
order for that day to be considered a weather day. As the maximum amount of time outlined in the
Contractor’s submittal and the FDOT Project Daily Diaries is 3 hours, none of the davs are
compensable as they did not affect more than 50% of the normal work day.

e s the Department offered a 32-dav time extension, we focused on the timeframe starting on January
31, 2003 (contract day 257) and ending March 3, 2003 (contract day 288). We found there were no
impacts 1o the work as outlined in Section 8, which would allow the Department 1o grant any
additional time for weather impacts (a package of the FDOT Project Daily Diaries will be submitied to
the Board for there use at the DRB Hearing).

e The Project Daily Diaries do not depict any significant rainfall from January 31, 2003 through March
3, 2003, which would have created washouts on the project. There was documentation shown on
Contract Day 262 stating there were showers from 0-2 hours on the project. However, the Contractor
worked from 7:00 a.m. until 6:00 p.m. In additicn, the last weather day granted was January 10, 2003
(Contract Day 236). Therefore, based on our review, the Contractor was compensated for weather
days as allowed by the Specifications during the allowable contract time which includes the 32-day
time extension offered by the Department. The washouts referenced by the Contractor obviously
happened prior to January 11, 2003 or after March 3, 2003. Any washouts occurring after March 3,
2003 would not be compensable based on the Specifications as they occurred after the new allowable
contract time expired.

Finally, had the Contractor completed all other items of work prior to the last allowable contract day he
would have been eligible for a time extension for all days required to acquire the materials and compleie
the installation of the guardrail. As the Contractor had not completed all regular items of work, contrary



1o his statements made in his Conclusion, no time extension can be allowed during this timeframe he was

completing the original pav item work outlined in the contract.

BOARD'S FINDINGS:

e The following is a summary of Engineer’s Weekly Summary_of Events. Observations and

Remarks reports. These reports were presented to the Board during the hearing by BRI and
allowed bv FDOT. (The weathcr days were not acknowledged on the Summary because the

last contract day was January 30, 2003).

Wecather Days Dailv Report
Week Ending  This Week Weather Reported Dav of Week REMARKS
2-9-03 0 2-5-03 (showers/0-2 hrs) Wednesday
2-16-03 0 2-10-03 (light/0-2 hrs) Monday
(fog 10:00 start)
2-23-03 0 2-23-03 (heavy/2-4 hrs) Sunday
2-21-03 (fog 9:00 start) Fridav
2-20-03 (fog 9:30 start) Thursday
2-19-03 (fog 8:30 start) Wednesday
2-28-03 (fog 8:00 start) Tuesday
3-2-03 0 3-1-03 (fog 8:30 start) Saturday
2-26-03 (fog 8:30 start) Wednesday
2-25-03 Tuesday Tele. Conflict Clear
2-24-03 (0.57 rain, weeckend)  Monday
3-9-03 0 —_ week -
3-16-03 0 — week -—
3-23-03 0 3-23-03 (light/0-2 hrs) Sunday
3-22-03 (heavy/2-4 hrs) Saturdav F.C.& Shoulder
3-18-03 (heavy/0-2 hrs) Tuesday F.C.
3-17-03 (light/0-2 hrs) Mondayv Notice of Washouts
3-30-03 0 3-30-03 (light, 0.57/0-2 hrs) Sunday
3-29-03 (fog, 8:00 start) Saturdav F.C. (late loads)
3-27-03 (heavy/2-4 hrs) Thursday Rain 12:20 p.m.
3-24-03 (no report) Monday
4-6-03 0 - week
4-12-03 0 — week
4-20-03 0 4-15-03 (rain started 3:00-3:30) Tuesday Rain not checked
but noted
4-27-03 0 4-27-03 (1.25” weekend rain)  Sunday
4-26-03 (heavy/2-4 hrs) Saturday
5-4-03 0 5-2-03 (no weather report) Friday



5-1-03 (heavy/0-2 hrs) Thursday 0.5”
4-30-03 (light/0-2 hrs) Wednesday

By accepting Field Supplement Agreements No. 999-25-(01). March 11. 2003, to replace 137
existing guardrail posts and Field S.A. No. 999-25-(02) March 11, 2003. to saw cut the
existing misc. asphalt, excavate, form, place reinforcing steel, pour a FDOT approved Class
11 Structural Concrete to construct approximatelv 105m of a stable footing to attach special
guardrail post over the extended CMP’s. “the Department and the Contractor agree that the
Contract Time adjustment and sum agreed to in this document constitute a full and complete
settlement of thc matters sct forth herein, including all direct and indirect cost for equipment,
manpower, matcrials, overhead, profit and dclay relating to thc issues sct forth in this
document™.

Notice of Intent to File Claim, dated February 14, 2003, sent to Department for Guardrail
Conflict with 8 waterline.

Notice of Intent to File Claim, dated February 14, 2003. sent to Department for Guardrail
conflict with telephone cable.

The Contractor reduced work efforts from Septcmber 9. 2002 through October 27, 2002,
almost 7 wecks, while waiting on the Department of Environmental Protection to approve
their Moore Haven Asphalt Plant. Evidence was not presented requesting a time extension or
suspension for this delay.

No evidence was presented demonstrating BRI complied with paragraph 5-12.2. Notice of
Claim, for 2 of the 4 issues. The 2 not noticed were the special guardrail post at the CMP’s
and the guardrail post conflict with a Fiber Optic Cable.

The project was designed in a narrow right-of-way requiring very steep front slopes because
the roadway was originally constructed on an carthen retaining dike. The Contractor
experienced major construction difficulties in maintaining crosion control given the narrow
right-of-way and soil types used on this project.

Paragraph 7-11.6.1 Arrangement for Protection or Adjustment (utilities): (In Part) “The
Department will make the necessary arrangements with utility owners for removal or
adjustment of utilities where the Engineer determines that such removal or adjustment is
essential to the performance of the required construction.™

The Department acknowledges Entitlement to Contract Time Extensions for two (2) of the
four (4) issucs offering thirty-two (32) days. Twentv-two (22) days for guardrail post
conflicts with the extended CMP’s and ten (10) days for guardrail post conflicts with a
telephone cable.

The Contract plans indicate front slopes as being either 2:1 or 3:1 from the back of guardrail
to the existing grade, however the actual slopes were determined to be 1:1 or less.



BOARD RECOMMENDATION:

Based on the materials submitted to the Board and Presentations to the Board at the DRB
Hearing, the Board recommends that the Contractor is ENTITLED to the time established
by the Department. However, given the difficulty of constructing the steep slopes in the
limited Right-of-Way and the amount of damage inflected on these slopes with every rain,
the Board suggest the Department reevaluate the amount of time assigned each delay
resulting from utility conflicts, design errors and recovery time for repairs to the slopes.
Some of the exculpatory language in the Field Change Orders should be waived in a
partnering effort to resolve the four (4) outstanding issues. To partner normally suggest
both parties conceding to somewhere around mid-point. Therefore the Board suggests the
Department consider adding thirty (30) days to the thirty two (32) days offered.

The Board sincerely appreciates the cooperation of all parties and the information presented for
its review in making this recommendation.

Please remember that a response to the DRB and the other party of your acceptance or rejection
of this recommendation is required within 15 days. Failure to respond constitutes acceptance of
this recommendation.

I certify that [ have participated in all of the meetings of this DRB regarding this issue and concur
with the findings and recommendations.

Respectfully Submitted.

Dispute Review Board:
E.K. Richardson, Chairman
John B. Coxwell. Member
John W. Nutbrown, M
//

SIGNED FOR D WITH YTHE CONCURRENCE OF ALL MEMBERS:

oy

E K. Richardson, DRB Chairman

cc: Sharon Hedrick, FDOT
George B. Escojido
Gordon Ellery, Sr.
John B. Coxwell
John W. Nutbrown
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