





Contractor Reconsideration Request

The Haskell Company
Request for Equitable Adjustment Response
DRB Hearing Date December 17, 2007

The Haskell Company (Haskell) is in receipt of the Board’s recommendation with respect to
the Request for Equitable Adjustment (REA). The Board has found insufficient contractual
language to support compensation of this request. Neither the Department, nor the Board,
have contested that Haskell’s mobilization was delayed by action of the Department and its’

consultants.

Section 5-12.6.2 does address compensation for delays. Said clause is an exculpatory
clause allowing only for delays which are deemed willful and intentional. At this time,
Haskell is not prepared to make the case that the delays were willful and intentional
resulting in active interference. There is, however, sufficient legal precedent for exceptions
to exculpatory clauses of this nature. Of the various exceptions that have been held to
preclude the application of exculpatory clauses, the delays to this project qualify as follows:

e “A delay that has extended such an unreasonable length of time that the party
delayed would have been justified in abandoning the contract.”

The delays shown to this project total 13 months. Based on market conditions and
the bid practices of the subcontract community, it is unreasonable to hold Haskell
responsible for a delay of this length.

e “A delay that, in light of the relationship of the parties and objective and attendant
circumstances, was not intended or contemplated by the parties to be within the
purview of the no damage provision.”

The primary delay to this project was the design and permitting of the stormwater
system. Haskell has reasonable right to rely on the information within the criteria
documents as accurate. Delays arising from inaccurate stormwater criteria were in
no way contemplated. Additionally, Haskell had no contemplation of the Arborwood
development and resulting permit issues.

The Department has stated on a number of occasions that delays will be addressed on an
individual basis and that compensation for changes thus far have addressed the delays
within the bounds of the contract. Haskell maintains that change orders issued to date
have in no way addressed the costs claimed under this REA. Further, Haskell fails to see
any effective means, other than this REA, to do so.

Haskell does not accept the recommendation of the Board and respectfully requests the
Board to reconsider its’ position.
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From: PETEMCOL@aol.com [mailto:PETEMCOL@aol.com]

Sent: Wednesday, January 23, 2008 4:37 PM

To: spristas@mecojax.com; tchin@aimengr.com; Mary.Wiley@dot.state.fl.us
Cc: Mbone@ceconstruct.com; felixpeguero@bellsouth.net

Subject: Request for reconsideration--REA

Steve, Tony, Mary,

The Board acknowledges receipt of the response by Miller/Haskell to the Board’s
recommendation made on January 1, 2008 re their Request for Equitable Adjustment.

The Board has carefully reviewed the information provided and found that the Contractor has
now introduced legal theory and claims precedent for setting aside parts of Section 5-12.6.2 as
“exculpatory” clauses. The Board was aware of such theory when it made the decision against
entitlement. We found the circumstances were not sufficient for setting aside the contract
language and therefore reaffirm our previous recommendation in this matter.

I certify that all members of the Board participated in this reconsideration.

Peter A. Markham, P.E.
Consulting Engineer
8603 Wythmere Ln.
Orlando, FL 32835
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